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RoBBINS vs. LINCOLN. Jan. Term, 
1860. 

A performed services for the firm of B & C, and had an account against C, in- 
dividually, for labor &c., and payments were received by him from C to au 
amount more than sufficient to pay for the services rendered to the firm, 
without any direction as to which account the payments should be applied 
upon, and C, upon the dissolution of his partnership with B, assumed to pay 
all the firm debts, and afterwards had a reckoning with A, of all the accounts 
between 4, and the firm, and himself individually, and promised 4, to pay 
him the balance found due, which was less than the amount of his original 
account against C alone: Held, in a suit by A against C to recover said bal- 
ance, there was no error in making such an application of the payments to 
the firm debt, as would allow A to recover of C, the balance so due and pro- 
mised. 

An instruction given by the court to the jury, in such case, that the plaintiff 
might recover of C for the firm debt, is no ground for reversing the judg- 
ment, which was only for the balance above mentioned, as the same result 
must have been arrived at by an equitable application of the payments, 

A complaint alleged that the ‘‘ defendant was indebted to the plaintiff for money 
laid out and expended by the plaintiff for the defendant at his request,” giv- 
ing a large number of items. The answer denied that ‘‘plaintiff had laid 
out or expended any money for the defendant, except such sums as had 
been delivered by him to the plaintiff for that purpose.’’ Hed, that such 
answer is not a denial, but rather an admission, that the plaintiff paid out the 
moneys specified in the complaint, with an avoidance of liability for the same, 
by the averment that the money paid had been furnished to the plaintiff by 
the defendant for that purpose. 

The answer also averred that ‘‘the defendant had no knowledge or information 
sufficient to form a belief, whether the plaintiff had laid out and expended all 
the sums of money delivered by the defendant to the plaintiff for that pur- 
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pose, and therefore had no knowledge, &o., whether he was, or on a final ac- 
counting would be, indebted to the plaintiff: Held, that this denial was con- 
sistent with a full knowledge thet plaintiff had paid out all the moneys alleged 
in the complaint to have been paid by him, and in strictness of pleading was 
not such a denial of the paying out of the moneys mentioned in the complaint, 
as to put the plaintiff upon the proof thereof. 

Jt scems that the deposition of a witness taken in this state is not admissible in 
evidence, if the certificate of the officer before whom it was taken, state as 
the only reason for taking it, ‘“‘that the deponent is going out of the state,” 
although the party offering the deposition testifies on the trial that the wit- 
neas was stil] absent from the state. 

A judgment will not be reversed on account of the admission of such a deposition, 
where it appears that the verdict of the jury, who tried the case, could not 
properly have been different, if the deposition had been excluded. 


ERROR to the County Court of Dane County. 

The complaint of Lincoln, the plaintiff below, alleged that 
the defendant, Robbins, was indebted to him for money laid 
out and expended by him, and for work done and performed 
by him and his wife, for the defendant, at his request, and for 
& promissory note executed by one Francis Massing, payable 
to the plaintiff, and by him sold and delivered to the defen- 
dant, at his request, the several items of which indebtedness 
were as follows: 

[Here follow various items of cash alleged to have been 
paid out by the plaintiff for the defendant, amounting to 
$2,204 49, and also the following:] 

1858. Nov. 18. To Massing’s note sold you, - $676 08 
interest on same, : : 10 00 

1859. Jan.1. ‘To 1 year’s work of self, - 400 00 
“2 months work of plaintiff's wife, 16 00 

The complaint further stated that the sum of $2,825 95 
of the said indebtedness had been paid, and that there was 
due from the defendant to the plaintiff the sum of $480 62 
with interest, for which plaintiff demanded judgment. 

The answer of the defendant denied that the plaintiff had 
laid out or expended any money for him, except such sums 
as had been delivered by him to the plaintiff for that pur- 
pose, and denied that he was indebted to the plaintiff in any 
sum therefor. The defendant also denied that he was in- 
debted to the plaintiff for one year’s services, performed by 
him as stated in the complaint, but on the contrary, alleged 
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that during a portion of the time when said services were pier 


performed, to wit, from January, 1858, to the 6th of July, 
1858, the plaintiff was in the employment of the firm of 
“ Tweed & Robbins,” (composed of John P. Tweed and the 
defendant) and not of the defendant individually; that the 
plaintiff was never in the employment of the defendant, in- 
dividually, except for about six months, commencing on the 
6th of July, 1858, and during that time was, by agreement, 
to be paid at the rate of $300 per year; that the defendant 
was not indebted for the services of the plaintiff’s wife, but 
that the same had been paid for, by her board at the house 
of the defendant; that the defendant had no knowledge or 
information sufficient to form a belief, whether the plaintiff 
had laid out and expended all the sums of money deliv- 
ered by the defendant to him for that purpose, as afore- 
said, and therefore had no knowledge or information suf- 
ficient to form a belief, whether he was, upon a final ac- 
counting, indebted to the plaintiff in any sum whatever. 

The plaintiff replied, denying every allegation of the 
answer tending to constitute a counter claim. 

On the trial, the plaintiff was sworn as a witness in his 
own behalf. 

The defendant, by his counsel, objected to any evidence 
being introduced under the complaint, except for work and 
labor, and the court ruled that the testimony should be con- 
fined to the several items of account, not relating to cash re- 
ceived from the defendant and laid out for his use. The 
plaintiff testified substantially as follows: “I commenced 
working for the defendant, October 22, 1857, at the price of 
$400 per year. I staid there until March, 1859. I charged 
for my entire work, $400, and for my wife’s extra work, $16. 
I let defendant have a note of Francis Massing for $676 08. 
This note was in the account when we settled.” 

Upon cross examination he said: “Mr. Robbins told me 
that Tweed & Robbins owned and carried on the farm in 
company; he told me Mr. Tweed owned one-half the farm. 
A little before the 1st of July, 1858, Mr. Robbins reckoned up 
all accounts, and about the 6th of July, 1858, he said he had 
purchased Ttweed’s interest and assumed all the debts for the 
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Jan. Term, farm, and this among the rest, and promised to pay it. Up 


1860 
Rossits 
v. 
LINCOLN. 


to the 6th of July, the books were kept in the name of 
Tweed & Robbins; after that time, the accounts were kept in 
Robbins’ name; I worked for Tweed & Robbins until the 6th 
of July. When we settled, there was $968 55, besides the 
interest and my wife's work, due me. In February, his 
brother paid me $125, and has paid me in all $525. I told 
defendant I should charge for my wife’s work after the year 
was up, aud he said he would pay it.” 

On the trial, the plaintiff offered to read in evidence the 
deposition of one Burwell, taken in the city of Madison, on 
the 29th of August, 1859. The notice of the taking of this 
deposition did not state any reason for the taking thereof, 
and the only reason for taking it, mentioned in the certificate of 
the justice of the peace before whom it was taken, was “that 
the deponent, O. W. Burwell, is going out of the state.” 
The certificate states that the attorney for the defendant at- 
tended at the taking of the deposition, but it is stated in the 
caption of the deposition that the defendant's attorney ob- 
jected to the sufficiency of the notice of the taking of the 
same. The defendant objected to the reading of the depo- 
sition, on the ground that the notice and the certificate of the 
justice specified no sufficient reason for taking it. The court 
thereupon asked the witness Lincoln, if the said Burwell was 
then (at the time of the trial) absent from this state, who re- 
plied that said Burwell was so absent; whereupon the ob- 
jection was overruled by the court, and the deposition read 
in evidence, the defendant’s counsel excepting thereto. The 
deposition was in substance as follows: “Last May the de- 
fendant Hobbins said that he should have paid Lincoln the 
$600, or thereabouts, that was due him, if Lincoln had not 
sued him, but now he should keep him out of it as long as 
he could and make it cost him more than the claim. I was 
at Robbins’ while the plaintiff’s wife was working in his fam- 
ily. In my opinion her labor was worth two dollars per 
week ; Afr. Robbins told me he should make Mr. Lincoln prove 
what he had done with the money.” This being all the tes- 
timony in the case, the judge of the county court charged 
the jury, among other things, as follows: 
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“Tf the jury find that the defendant, after the dissolution Jen. Term, 
of the firm of Tweed & Robbins, promised the plaintiff to ite 
pay him for his work, done while in the employ of said firm,  Rosans 
then the plaintiff may recover for the same in this action,” Lixcotx. 
to the giving of which instruction the defendant’s counsel 
excepted. 

The counsel for the defendant requested the court to 
charge the jury as follows: “That if they found from the 
evidence that the plaintiff worked upon said farm for the 
firm of Tweed & Robbins, during the time, or any portion of 
the time, for which he has charged for his services in the 
complaint in this action, then he could not recover for his 
services for such time, in this action, against Robbins alone,” 
which instruction the court refused to give, the defendant’s 
counsel duly excepting to the refusal. The jury having 
found a verdict for the plaintiff for $510 21, the defendant 
moved for a new trial, upon the ground that the court erred 
in all the several rulings upon the trial to which the defend- 
ant had excepted, and because the verdict was contrary to 
law and to evidence, and “because there were other errors 
apparent in the pleadings and proceedings.” Which motion 
the court overruled and rendered judgment upon the verdict. 

Smith, Keyes & Gay for plaintiff in error: 

L The court erred in admitting the deposition of Burwell, 
because the certificate of the justice did not disclose any 
sufficient reason for the taking thereof, as required by statute, 
and the omission could not be aided or supplied by parol 
testimony. Reading vs. Weston, 7 Conn., 148; Amory vs. 
Fellowes, 5 Mass., 219; Collins vs. Eliott, 1 Har. & J..1; Win- 
ooskie T: Co., vs. Ridley, 8th Vt., 405. 

IL The promise of Robins to pay for work which had 
been performed for the firm cannot avail the plaintiff in this 
action, because the alleged new promise to Lincoln was not 
supported by any consideration, moving from the latter, and 
because the promise was void under the statute of frauds, 
being a promise to pay the debt of another, and not in wni- 
ting. 1 Chitty on Pleadings, p. 47; 17 Johns. Rep., 340; 
Emerick vs. Sanders, 1 Wis. Rep., 77, 97, 101. 

IIL The promise is not available to the plaintiff in this 
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aan age action, because it is not sued upon. The plaintiff complains 


Rossrss 
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Lixcoun. 


June 4, 


only for work and labor performed for the defendant Robbins ; 
he can therefore recover in this action only for work perform- 

ed for Robbins individually. There was in this respect a 
fatal variance between the allegation of the plaintiff and the 
proof. Maynard vs. Tidball, 2 Wis., 34, 41. 

Carpenter & Sprague, contra. 

I. If the deposition of Burwell was incorrectly admitted 
the judgment should not be reversed, as the plaintiff’s case 
was fully proved without it Prince vs. Shepard, 9 Pick. 
Rep., 188; Benjamin vs. Smith, 12 Wend., 404; Gardenier vs. 
Tubbs, 21 Wend., 169. 

IL Several payments have been made by the plaintiff in 
error since the dissolution of the firm of Tweed & Robbins, 
and neither party making an application of them, the law 
makes it to the oldest debt, which is the firm debt, that hav- 
ing become due on the dissolution of the firm, July 6th, 
1858. The payments were more than sufficient to pay the 
firm debt, and hence that debt is discharged. The applica- 
tion having been properly made by the jury, the plaintiff in 
error has no cause of complaint. Fairchild vs. Holly et al, 
10 Conn., 175; Story on Contracts, §§ 578-678. 

IIL If the jury have come to a correct result, the judg- 
ment will not be reversed, though the charge of the Court 
was erroneous, neither will a new trial be granted unless the 
court can see that injustice either was, or might have been 
done, on the former trial. Kelsey vs. Hanmer, 18 Conn., 320; 
Bowren vs. Campbell and Smith, 5 Wis, 187. 


By the Court, Paine, J. It may be conceded that in strict 
law the plaintiff could not have recovered in this action against 
Robins alone, for any part of the debt which accrued against 
Tweed & Robbins, all of which, it appears from the evidence, 
Robbins assumed, and promised the plaintiff to pay, when he 
bought out the interest of Tweed. There are authorities sus- 
taining his right to recover upon such a state of facts But 
even if he could not, it clearly appears both from the plead- 
ings and the evidence, that a much larger amount than the 
balance claimed, was the individual debt of Robbins alone. 
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And that being so, no application of payments having been Jan. Term, 
shown to be made by Hobbins, at the time of paying, the ma 
creditor would have had the right to apply them as he Rosmne 
pleased, or in the absence of an application by him, the court Lixcoux.’ 
should have made such an application as would be equitable 

under all the circumstances. Stone v. Talbot, 4 Wis, 442. 

Same case, since decided by this court, and not yet reported. 

And we are clearly of opinion, that in this case, if the in- 
debtedness was established so as to permit it, such an appli- 

cation of the payments should have been made, as would 

have allowed the plaintiff to recover the balance due, if any, 

in this suit. And we think the indebtedness, both against 

the partnership and against Hobbins individually, was suf- 

ficiently admitted by the pleadings and established by the 
evidence, to justify such an application. And in the first 

place, the condition of the pleadings has a very important 

bearing upon the case. It is to be observed that the answer 

does not deny the facts out of which the partnership indebt- 

edness arose, but admits them, or rather sets them up as a 

defense against the claim upon Robiins individually. It states 

that from January to July, the plaintiff worked for Tweed 

and Robbins, and admits that for six months after that, he 

worked for Robbins solely. Thus the substance of the alle- 

gations upon this point, is not a denial of the services alleged 

in the complaint, but a claim that for half of the time, they 

were rendered for Tweed & Robbins, and that for this part the 
defendant was not singly responsible. The answer does deny 

that the plaintiff was to receive $400 per year, and avers that 

he was to receive only $300. But from the manner in which 

the case was submitted to the jury they necessarily passed 

upon this point, and must have found that the allegations 

of the complaint were true, as on the evidence they could 

not have found otherwise, there being none offered on the 

part of the defendant. The partnership indebtedness was 
therefore sufficiently admitted and established to justify an 
application of the payments credited in the complaint thereto. 

And though the judge did not submit it to the jury with 
reference to this question, but under instructions that the 
plaintiff might recover, even for the partnership indebted- 
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aa ness, and though this instruction might not have been tech- 


escent 


hes: 


nically correct, we still think the same result must have been 
arrived at by an equitable application of the payments, and 
should not feel bound therefore for that reason to reverse 
the judgment But we do not say that this instruction was 
erroneous. 

The allegation in the complaint, of the sale to the defend- 
ant of Massing’s note, is not denied at all The rendition of 
the services by the plaintiff’s wife, is not denied, but the an- 
swer avers that they were paid for in a particular manner, 
and to establish that, the burden of proof was on the defend- 
ant. It is evident therefore that the answer, so far, put in 
issue only the questions, whether the plaintiff was to have 
$400 or $300 per year for his services; whether for half the 
time he worked for Tweed & Robbins; and whether the wife’s 
services had been paid for. Do the remaining allegations 
give it a different effect? They relate to the sums averred 
in the complaint to have been paid out by the plaintiff for 
the use of the defendant. The first part of the answer de- 
nies that the plaintiff had laid out or expended any money 
for the defendant at his request, “except such sums as had 
been delivered by him to the plaintiff, while the plaintiff was 
in his employ, for that purpose.” This is clearly no denial 
that the plaintiff paid out the money, but on the contrary 
impliedly admitsit. It avoids the liability, by averring that 
the money paid out, had been in fact furnished by the de- 
fendant for that purpose, and is like the answer in Hamilton 
vs. Hough, 18 How. Pr. R, 14, where the answer denied that 
the plaintiff had sold the defendant any goods that had not 
been paid for, which the Court held not to amount to a de- 
nial. 

The latter part of the denial, avers that the defendant had 
no knowledge or information sufficient to form a belief, 
whether the plaintiff “had laid out and expended all the sums 
of money delivered by the defendant to the plaintiff for that 
purpose as aforesaid, and therefore had no knowledge or in- 
formation sufficient to form a belief whethcr he was, or on a 
final accounting with the plaintiff, would be, indebted to the 
plaintiff in any sum whatever.” The latter part of this 
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clause relates only to the legal conclusion of indebtedness, 
and if it contained a positive denial of indebtedness without 
denying the facts alleged, out of which the indebtedness 
would arise, it would amount to nothing. Drake vs. Cockroft 
10 How. Pr. R, 877. Its effect depends therefore on the first 
clause, and it is very evident that if this referred expressly 
to the allegations of the complaint, it would be very objec- 
tionable in point of form. The complaint avers that the 
plaintiff paid out for the defendant divers sums of money, 
giving a great number of items. Suppose the answer should 
contain a specific denial that alJ those sums were paid out. 
Such a denial is not inconsistent with a perfect knowledge 
that all but one had been paid out. A denial in the precise 
language of the complaint is not sufficient; it must be of the 
substance of the allegation. And the rule as to answers 
in equity has been held applicable to answers under the code. 
And under that rule, “it is not enough when a charge is 
made with all the circumstances of time and place, &., to 
deny such charge generally in the words thereof, but in all 
cases where the charge embraces several particulars, the answer 
should be in the disjunctive, denying each particular or admit- 
ting some and denying others according to the fact” Van 
Santvoord Pl, 426. It seems very obvious that to a com- 
plaint for goods sold and delivered, a denial that the plaintiff 
had sold and delivered ali the goods mentioned, would be 
insufficient. But the denial in this answer does not even 
amount to that. As before observed, the first. part of it is 
simply a denial that ‘the plaintiff had paid out any moneys, 
except such as the defendant had furnished him for the pur- 
pose. This implies that he had furnished the plaintiff moneys 
to be paid out, but contains no averment as to how much. 
The last part of the answer is a denial of knowledge or infor- 
mation sufficient to form a belief, not as to whether the plain- 
tiff had paid out all the moneys averred in the complaint, but 
all which the “defendant had furnished as aforesaid.” He 
might have furnished more than the complaint claimed to 
have been paid out, and then the answer would have been con- 
sistent with a perfect knowledge that the plaintiff had paid 
all he alleged. It seems clear, therefore that an answer aver- 
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ring by inference that the defendant had furnished the plain- 
tiff moneys to pay out, and then denying knowledge or in- 
formation as to whether he had paid it all out, cannot be 
construed into a denial of knowledge that the plaintiff had 
paid out certain sums mentioned in the complaint. I think 
therefore, that, as a matter of strict pleading, the allegations 
in the complaint as to the paying out of money were not 
sufficiently denied to put the plaintiff upon the proofs. 

And though this point was not made upon the argument, 
I have examined it the more closely by reason of the effect 
that a sufficient denial in this respect, would have had upon 
our conclusion as to the application of the payments, which 
latter point was urged by the respondent's counsel. For 
on the trial the evidence offered by the plaintiff to prove 
these items, was objected to, and excluded by the court. 
And it is very evident that if they are left out, even though 
all the other items sued for were fully established, the pay- 
ments admitted by the complaint were more than enough to 
overbalance them; and therefore no such application of pay- 
ments could have been made, as would leave any balance 
for the plaintifE But, though it does not appear of record, 
it would seem that this evidence must have been excluded 
upon a mutual understanding that these items were for mon- 
eys which the plaintiff had paid out as agent of the defend- 
ant and the latter had furnished, and which the plaintiff had 
credited among the payments admitted in the complaint. For 
the whole contest after its exclusion, both in the court be- 
low and here, was upon the other items and the questions 
arising thereon, when, if this evidence was properly exclud- 
ed, with the burden of proof on the plaintiff to establish 
those items, that was an end of the case. But we think this 
effect was not produced, for the reason that they were not 
sufficiently denied by the answer. 

The only other question was as to the admissibility of the 
deposition. It was objected to, for the reason that it did not 
show any legal reason for taking it, the certificate stating 
only that the witness was going out of the state, but not that 
he would not return in time for the trial We are inclined 
to think that under the strict rules prevailing as to the tak- 
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ing of depositions, this objection was correct. But we are still J 4 eo 


obliged to affirm the judgment, for the reason that if it had 
been excluded the verdict could not have been different upon 
the testimony. No material fact was testified to in it, which 
was not established by other evidence upon which there was 
no conflict. It was suggested that the value of the wife's 
services was not otherwise shown. But the plaintiff himself 
testified that it was $16; the complaint alleged an indebted- 
ness of $16 for her services, and the answer only avoids these 
allegations by averring payment, but not by denial. 
The judgment must be affirmed with costa. 


FAVILLE ys GREENE 


A complaint, under what is commonly called the ‘‘ Mill Dam Act,” alleged that 
the plaintiff was, and for more than three years had been, the owner in fee, 
and actually possessed of certain lands therein described; that during all 
that time, he had the right to the use and profits of said land; that the de- 
fendant, for more than three years last past, had kept up and maintained, 
across a stream (not navigable,) a mill dam, to raise the water for working a 
grist mill, &c., by meaus whereof the water of said stream had, during all 
that time, been caused to set back upon and overflow the said land, and de- 
prive the plaintiff of the use thereof, which was of the value of $850 per 
year, and demanded judgment, that said damages be assessed under the pro- 
visions of the statute, &c.: Held, that the complaint showed a good cause 
of action. 


APPEAL from the Circuit Court of Jefferson County. 
This was an action under what is commonly called the 
“Mill Dam Act,” commenced in 1859. The complaint al- 
leges that the plaintiff is, and ever since the 4th of June, 
1855, has been, the owner in fee, and actually possessed of 
certain land therein described, and, during all that time, has 
had the right to the use and profits of said land; that the 
defendant, for more than three years last past, has kept up 
and maintained, across a stream (not navigable,) a mill dam, 
to raise the water for working a grist mill, &., by means 
whereof the water of said stream has, during all that time 
’ 
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dep been obstructed and caused to set back upon and overflow 


FAavILLe 
v 


Guaaxe. 


the said land, and deprive the plaintiff of the use thereof, 
which was of the value of $350 per year, and make it val- 
ueless; wherefore the plaintiff demands judgment, that the 
damages he has already sustained in the premises be assess- 
ed, under the provisions of the statute, and also for all dam- 
ages which may hereafter be occasioned to the premises in 
consequence of such flowage. 

Demurrer to the complaint on the ground that it does not 
state facts sufficient to constitute a cause of action, and spec- 
ifying the following objections: 

1. It does not show that any of said plaintiff's land is over- 
flowed, which was not flowed before the erection of said dam. 
2. It does not show that said land, so overflowed, was of any 
value before the erection of said dam, or that the same would 
be of any greater value than now, if said water was off. 38. 
It does not show that said dam caused the waters of said 
river to overflow its banks, or flow out of its natural bed 4 
It does not show that no compensation has been made for 
the damages caused by said flowing. 5. It does not show 
that the height to which the defendant might raise the water 
by said dam, has not been settled by contract or otherwise. 
6. It does not show that defendant had wrongfully erected 
or maintained said dam, or caused said land to be overflowed, 
nor but that he had a perfect right to do so, without paying 
damages to the plaintiff on account thereof 7. It does not 
show when said dam was erected. 8. It does not show 
whether or not plaintiff’s land was so overflowed when he 
acquired title, nor but that he purchased the same subject 
to defendant's right to overflow the part now alleged to be 
overflowed. 9. It does not show that defendant has ever 
had any notice that said dam caused said water to overflow 
the plaintiff's land, nor that the plaintiff sustained any dam- 
age on account thereof, 10. It does not show that defend- 
ant has been requested to take said water off from said land, 
or to make compensation to plaintiff for damages) 11. It 
does not show that plaintiff has sustained damages, by reason 
of the maintenance of said dam, over and above the benefits 
to him occasioned by said dam. 12. No civil action can be 
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maintained against a party for flowing land, upon such facts J. is60.” 


as are stated in said complaint. 

The circuit court overruled said demurrer, and from the 
order overruling the same, the defendant appealed. 

Gill, Barber and Fribert, for appellant : 

The plaintiff is not entitled to compensation for injury 
done his land by the overflowing of the water, caused by 
the dam, because it does not appear by the complaint, that 
he was the owner of the flowed land, when it was first over- 
flowed, that is, when the dam was erected; and unless he 
was the owner at that time, he has sustained no injury, has 
had no property taken from him, and hence is not entitled 
to compensation. This court has sustained the constitution- 
ality of the present mill dam law, solely upon the theory 
that the flowing of land by the erection of a mill dam, is 
taking private property for public use. 1 Chand, 71; 3 
Wis, 461; 3 id, 603. The taking is complete when the 
dam is erected and the land first flowed, and the rights of 
the owner to so much land as is flowed, are thereby divested, 
and he, in lieu thereof, has a claim against the taker, (the 
mill dam owner,) for compensation, which is but a chose in 
action, in the nature of a claim for purchase money; and if 
he dies before it is paid, it will belong to his personal repre- 
sentatives, and not to the heir; and the measure of damages 
in such cases, is the depreciation in the market value of the 
land at the time of the taking. It follows, that no one but 
the owner of the land at the time it is taken for public use, 
can recover compensation, for he alone has sustained the in- 
jury, and his grantee takes subject to a privilege, or ease- 
ment, which, in judgment of law, may be coextensive with 
and permanent as the land itself 8 Cushing, 278; 4 Cush- 
ing, 469; 7 Met, 78; 5 Met, 81; 2 Met, 558; 12 Pick, 
482; 7 Serg. & Rawle, 420; Turnpike road vs. Brosi, 22 Penn. 
State Rep., 32; Heese vs. Adams, 16 Serg. & Rawle, 40; Zim- 
merman vs. the Union Canal Company, 1 Watts & Serg., 354. 

Enos & Hall, for respondent: 

The statute indicates what the complaint should contain, 
and the complaint in this case complies with its requirements. 
“The flowing of land by a mill owner is not a disseisin of 
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Favitis 
Vv. 


Gaxexe, 


June 4. 


conveyed by the owner, the grantee may maintain a com- 
plaint against the mill owner for damage done by such flow- 
ing.” Charles vs. The Monson & Brimfield Manuf. Co., 17 
Pick., 70. ’ 

By the Court, CoE, J. This was an action commenced 
under chapter 56, R. S, for damages sustained by the flow- 
ing of the lands of the respondent. The appellant demurred 
to the complaint, assigning several grounds of demurrer, 
which we do not deem it necessary to notice in detail. It 
appears to us that all the serious objections taken to the com- 
plaint, are substantially embraced in the position, that it is 
not alleged that the respondent was the owner of the land 
overflowed when the dam was erected, or that no compensa- 
tion has been made for the injury caused by the flowing. 
An examination of the complaint clearly shows that it sets 
forth a good cause of action. It avers, in substance, that 
the respondent is now, and ever since the 4th day of June, 
1855, has been the owner in fee, and actually possessed of cer- 
tain lands therein described ; that ever since that day, and 
until the present time, he has had the right to the use and prof- 
its thereof; that the appellant now, and for more than three 
years past, has kept up and maintained the dam which has 
caused the waters to flow back on the Jands mentioned in the 
complaint, whereby he has been deprived of the use of said 
lands, and the same have become valueless, & He de- 
mands judgment, that the damages he has already sustained 
in the premises be assessed under the provisions of the stat- 
ute, and also for compensation for all damages which may 
hereafter be occasioned to the premises forever, in conse- 
quence of such flowage. 

We do not suppose that it is essential to a complaint of 
this kind, to negative every possible defense which may ex- 
iat to the action, and therefore, it was not necessary for the 
respondent to allege that no compensation had been made 
for the injury sustained. If compensation had been made, 
it was @ proper matter of defense, and would properly be set 
up in an answer to the complaint 
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Again, it is insisted that the complaint is defective because aT a 


it does not allege that the respondent was the owner of the 
Jand when the dam was erected. It is said, in support of 
this objection, that the flowing of land by the erection of a 
mill dam, is taking private property for public use; that the 
taking is complete when the land is first flowed, and that the 
rights of the then owner to so much land as is flowed, are 
thereby divested, and in lieu of the estate taken, he has a 
claim against the mill dam owner for compensation in the 
nature of a claim for purchase money; and therefore, unless 
the respondent was the owner of the land when it was first 
overflowed, it is contended that he has sustained no injury, 
has had no property taken from him, and is entitled to no 
compensation. 

It does not become necessary to determine, in this chse, the 
question as to whether the owner of land at the time it is 
flowed, can alone maintain an action, not only for damages 
already sustained, but also for damages which may subse- 
quently accrue, after its alienation, by reason of keeping up 
the dam. It is very obvious that the statute has in view 
two objects: to give a remedy for damages already sus- 
tained, and an estimate of the damages, gross or annual, 
which may afterwards be incurred. In the case ot Walker 
vs. The Ozford Woolen Manufacturing Co, 10 Met., 208, it 
was held, that if an owner of land that is flowed by a mill 
dam, sells and conveys the land before he has proceeded 
against the mill owner for damages, he may afterwards main- 
tain an action under the statute, and have a jury to assess 
the damages caused by the flowing of the land whilst he owned 
tt, And in Charles et al. vs. The Monson & Brimfield Manufac- 
turing Co., 17 Pick., 70, it was held, that the former owner 
of a mill is liable for damages occasioned by flowing land 
while he was the owner of the mill, although at the time 
when the complaint was filed he had ceased to be the owner 
and occupant thereof But in neither of the above cases did 
it become necessary to decide the precise question discussed 
upon this demurrer, namely, whether a grantee of land flowed, 
could maintain an action for damages sustained by him after 
he purchased the estate, See Hathorn vs. Stinson etal, 1 Fair- 
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Jan. Term, field R. (Me,) 224; Preble vs. Reed, 5 Shep., 169. If, how- 
_ ie! ever, the proposition insisted upon by the counsel for the 
Davis appellant be sound, that the owner of the land at the time it 
Tar La Ceossx is flowed, can alone recover for past and future damages, and 
Rattuos Ge. that his grantee takes the property subject to the easement, 
sa then it is very evident that such grantee has no right to the 
profits and use of the land overflowed. Here the respond- 
ent alleges, not only that he is the owner in fee, and actually 
possessed of the land, but further, that he is entitled to the 
use and profits of the same. By the demurrer it is admitted 
that this allegation is true, which wholly negatives and re- 
buts the presumption, that the respondent took the lands 
overflowed subject to any easement whatever. If it be true 
that the taking is complete when the land is first overflowed, 
and that the rights of the then owner to so much land as is 
overflowed, are thereby divested, then it is very clear, in 
view of the allegations of the complaint, that the respondent 
must have been the owner of the land when the dam was 
erected. But as the question as to whether a subsequent 
purchaser can maintain an action under the statute for dam- 
ages sustained by him for keeping up a dam after he became 
possessed of the land overflowed, even though the dam was 
erected before he purchased the property, is not fairly raised 
by this demurrer, it will not be decided, or further noticed. 
We are of the opinion that the complaint set forth a good 
cause of action, and that the demurrer was properly over- 
ruled. 
The order overruling the demurrer is affirmed. 


Davis, vs THE La Cross—E AND MILWAUKEE RAILROAD 
20 Company, SELAH CHAMBERLAIN, and the MILWAUKEE 
AND MINNESOTA RAILROAD COMPANY. 


A complaint, filed in November, 1858, against a railroad company and its lessee, 
alleged that the defendants had taken and appropriated for the road-bed 
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and other uses of said company, certain real estate of the plaintiff (who was Jan, Term, 

8 resident of Wisconsin) without his consent, and had failed, for more than 860. 
six months after such taking and appropriation, to pay to the plaintiff any 

compensation therefor, or to take any steps to have the amount of compensa- Davis 
tion due him therefor assessed; and demanded that the damages to said land, Taz La Crosse 
caused by the use and occupation thereof by the defendants, should be as & Mussissiprr 
sessed, end said railroad company be adjudged to make compensation to the eigen Co. 
plaintiff for such damages, and that in the meantime and until such compen- 

sation were made, the defendants should be enjoined from running cars over 

said land: Zeld, that the complaint did not contemplute o recovery of dam- 

ages as for a trespass quare clausum fregit, but the assessment of a compen- 

sation for the land so taken; and a judgment rendered in such action for dam- 

ages as for a trespass upon the plaintiff’sland, waserroneous: ed alz, that 

such judgment could not be permitted to stand as a compensation for the land 

taken, it appearing from the pleadings, that there were divers persons hold- 

ing mortgages upon said land, who had not been made parties to the suit, 

but were necessary parties in any proceeding tv obtain such compensation: 

Hed further, that upon the case presented in the complaint, the plaintiff was 

entitled, under the statute of 1858, to an injunctional order, restraining the 

said company and all claiming under it, from running cars or locomotives 

upon said land of the plaintiff, or using the same in any manner, until such 

compensation, together with costs, &c., should be paid to the person entitlod 

thereto. 


APPEAL from the Circuit Court of Columbia County. 

The complaint of Davis, the plaintiff below, which was 
filed in November, 1858, alleged that he was a resident of 
the state of Wisconsin: that during the summer and fall of 
1856, and the following winter and spring, the La Crosse and 
Milwaukee Railroad Company entered upon certain real estate, 
of which the plaintiff was seized in fee, of the value of 
$5000, being lots 3 and 14 in block 3, in D. H & T.’s addi- 
tion to the city of Portage, and eleven acres adjacent (par- 
ticularly described), and located their railroad through said 
property, using a strip off of said lots, and a strip of land, 
one hundred fcet wide, through said eleven acres, for the 
purpose of grading and laying their track, and at the same 
time. without any certificate in writing of the chief engineer, 
signed by him and recorded in the office of the register of 
deeds of the county, taking and occupying the whole of said 
lots, and portions of said eleven acres, beyond the limits of 
one hundred feet in width, for the purpose of side tracks, 
&c., and carrying away therefrom large quantities of earth, 
rock, &., whereby they destroyed the value of said lands, 
and caused the plaintiff damage to the amount of $5000; 
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Jan. Term, that said railroad company, and the defendant Chamberlain, 
198: who has held said road as lessee of the company since Sep- 
Daxs tember, 1857, still continued to use said land for said railroad 

Ts 1s Goose track; that said railroad company was insolvent; that when 
Raruzoan Co. said company first entered upon said land, he hoped they 
would, in a reasonable time, pay him the damages sustained 
by him in the premises, and he had frequently since applied 
to them to do so, but they had always refused to pay the 
same, notwithstanding they had, for about eighteen months, 
taken and appropriated said land, by making and laying 
their track thereon, and taking therefrom earth, &c., and du- 
ring all that time had been running trains of cars and loco- 
motives over the same, and still continued todoso. Thecom- 
plaint also stated that said railroad company had never, be- 
fore or after they entered upon said land, offcred to pay the 
plaintiff for the same, nor had they ever made or offered to 
make any agreement with him as to the value of said land, 
and compensation therefor, or taken any steps to ascertain the 
damages of the plaintiff, or the value of said land at the time 
it was so taken, or at any other time, but had taken the said 
land for their own use, and the use of the said lessee, with- 
out making or offering to make, and as plaintiff believed, 
without intention to make any compensation therefor; where- 
fore the plaintiff demanded, that the damages to his said 
lands, caused by the use and occupation thereof by the said 
railroad company and the defendant Chamberlain, be ascer- 
tained or assessed, and that said railroad company might be 
adjudged to make compensation to the plaintiff, for such 
damages; and that in the meantime, and until such compen- 
sation were made, and the costs and all reasonable charges in 
this action were paid, the said railroad company and their 
agents and the said Chamberlain and his agents, might be en- 
joined, and restrained, by an injunctional order of the court, 
from running cars or locomotives on the said real estate of the 
plaintiff, and from using said real estate in any manner for 
the purposes of the said railroad company or their said lessee, 
and that the plaintiff might have such other relief as his case 
should require. The complaint was verified. 
After service of the complaint, the Milwaukee and Minne- 
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sota Railroad Company became the owner of the La Crosse opti 
and Milwaukee railroad and its appurtenances, and was made 
a defendant to the action, by a supplemental complaint Davu 
The answer of the Milwaukee and Minnesota Railroad Com- Tze La Crosse 
pany, admitted the location of the track of the railroad Ranrroap Co. 
through the plaintiff’s land, but denied any information suf- ° 
ficient to form a belief, whether there was an engineer's cer- 
tificate on file in the office of the register of deeds of Co- 
lumbia county, or information sufficient to form a belief, as 
to the value of the plaintiff's land taken and used by said 
company, or as to the amount of damage done thereto. The 
answer further stated, that the land and lots mentioned in 
the complaint, were mortgaged for nearly or quite the full 
value thereof, and the title, if any, of the plaintiff, was liable 
to be wholly cut off by the foreclosure of said mortgages; 
that said lots three and fourteen were part of forty acres, upon 
which a mortgage was executed on the 10th of April, 1854, 
by one Dunn to the L. & M R. R. Ov, for $5000, and re- 
corded the next day, in the office of the register of deeds in 
said county, which mortgage was assigned by the company, 
and was then outstanding and unpaid ; that there was another 
mortgage on said lots three and fourteen, (together with lots 
four and thirteen in the same block), by the plaintiff to said 
Dunn, for $360, recorded in the proper register’s office, on the 
24th of June, 1856, and held by one Clark, and unpaid, and 
a mortgage upon the eleven acres described in the complaint, 
held by one Barden, recorded in said register’s office, on the 
8d day of February, 1858, on which was due about the sum 
of $900; wherefore the defendant prayed the court that if 
it should render any judgment in the action, in favor of the 
plaintiff, it should be so framed as to protect the interest of 
all concerned, so that the defendant, upon complying with 
the terms thereof, would acquire a perfect title to any of said 
land adjudged to have been taken, and not be liable to be 
vexed by further suits in regard to the same. The answer 
was verified. 
The plaintiff filed a reply to said answer, stating that he 
had no information sufficient to form a belief, whether said 
Dunn ever executed a mortgage for $5,000 upon said forty 
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acre tract, but if such a mortgage was made, it was given 
in exchange for the stock of said company and was void ; 
that he held said lots by a warranty deed from said Dunn, 


Tax LaCrosse and that there was a portion of said tract still owned by said 


MissIssiPP1 


Raiter0aQ Co. 
et al. 


Dunn, worth more than sufficient to satisfy the amount of 
said mortgage; that he admitted the existence of the two other 
mortgages referred to in the answer, but was willing, as he had 
at all times been, that so much of the damages caused by 
the taking of his said lots of land by the defendants, as 
might be necessary for that purpose, should be applied to their 
payment. 

The cause was tried by the court, without a jury, and be- 
fore the introduction of any evidence, the defendants, by 
their counsel, insisted that inasmuch as it appeared by the 
pleadings, that the premises in question were incumbered by 
mortgages, the holders of which were not parties to the suit, 
the court could not proceed to a determination of the action 
or grant the relief prayed for by the plaintiff, until such in- 
cumbrancers were made parties thereto ; which objection, as to 
defect of parties, the court overruled, giving as a reason for 
overruling the same, “that this was simply an action of tres- 
pass, coupled with an application for an injunction under the 
statute of 1858 ; that the mortgagees were not necessary par- 
ties, and that the incumbrances could in no wise affect the 
right of the plaintiff to recover, or the amount of his recov- 
ery,” to which decision the defendant then and there ex- 
cepted. 

The plaintiff then introduced proof of title to the lots and 
land described in the complaint, and evidence tending to 
prove the other matters in the complaint alleged. 

The defendant then offered to read in evidence the three 
mortgages mentioned in the answer, and also another mort- 
gage, executed by the plaintiff to one Walbridge, on the said 
eleven acres and certain other property, dated August 7th, 
1857, for the sum of $1,200; to the reading of which mort- 
gages the plaintiff objected, and the court sustained the ob- 
jection, and the defendant excepted. 

The finding of the court as to the damages sustained by 
the plaintiff, was as follows: ‘That the value of said elev- 
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en acres of land, at the time the railroad track was graded Jan. ic 
and laid through it, was $300 per acre; that the amount of E 
land actually included within the strip of one hundred feetin Dams 
width occupied for the purpose of said track, is two and BR Se 
half acres ; that the said land remaining after the laying of Ratoap noap Co. 
the track, was of the value of $50 per acre; that the actual ° sicher 
damage to the said eleven acre tract, by the grading and laying 
of said track and the use thereof for running trains of cars 
and locomotives, was $2,850; that the value of said lots be- 
fore and at the time of laying said track across the same, 
was $1,000; that the value of the same immediately thereaf- 
ter was $50; that the whole amount of damage to said lots 
was $950.” 

As to the other material facts alleged in the complaint, the 
finding of the court was in favor of the plaintiff, but it does 
not seem necessary to state it at further length. The court 
found as conclusions of law, “that the Za Crosse and Mil- 
waukee Ruilroad Company was guilty of trespass in grading 
and laying the said railroad track through the said land and 
premises of the plaintiff, and running locomotives and trains 
of cars over the same; that they are liable to a judgment in 
this action for the amount of the damages above found, to- 
gether with interest to this date, amounting in all to the sum 
of $4,498; that under and by virtue of the statute in such 
case made and provided, the said La C. & M. R. R Co, its 
officers, &c., and said M. & MR. R Co, its officers, &c,, are 
liable to be enjoined and restrained from running cars or 
locomotives over the said real estate of the ‘plaintiff, until 
such damages, &c., with the plaintiff's costs in this action, 
are paid to the plaintifL” To each finding of facts and con- 
clusion of law, the defendants excepted. Judgment was en- 
tered in accordance with the said finding of facts and con- 
clusions of law. 

Emmons, Van Dyke & Hamilton, for appellant : 

L_ The circuit court was manifestly in error in supposing 
that this was an action of trespass, If this be an action of 
trespass, then, notwithstanding the plaintiff has recovered a 
judgment commensurate in amount with the whole value of 
the land taken, and the damages to adjacent lands, upon the 
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Jan. Term, notion, as the whole case shows, that the occupation gained 
by the trespass was to be continued and perpetual, he may, 
Davis A erpicicel still maintain ejectment, for there is no rule 
Tun La Ceosse that a recovery and satisfaction for trespass to the realty, 
Gittsniy Oo Go. works a change of title, as in trespass or trover for personal 
Se property. The allegations of the complaint, the prayer for 
relief, and the statute upon which the action is professedly 
based, show that the object and scope of the action is not the 
recovery of damages as for a technical trespass guare clausum 
fregit, but to establish the measure of compensation to which 
the plaintiff is entitled, by reason of the taking and appro- 
priation of his land to the exclusive and perpetual use of 
the railroad company ; such compensation as, when made to 
the parties thereto entitled, would vest a title in the corpora- 
tion. We submit that this action, if at all maintainable, can 
be so only as one in its nature upon an implied assumpsit, 
springing from the duty of the corporation to make just 
compensation for the property which it has taken for pub- 

lic use. 

IL The present action cannot be maintained. The char- 
ter of the La C. & M. R. R. Co. provides a mode and means 
of ascertainment of damages in such cases, and the statutory 
remedy thus given excludes all other remedies. Redfield 
on Railways, 178, § 19 and notes; id., 157; Pierce on Am. 
R. R. Law, 168, and note1; id., 230; 1 Am. Railway Cases, 
162, and note 1, p. 166. (Counsel here cited the original 
charter of the company, and various other statutes, for the 
purpose of showing that there was an existing statutory rem- 
edy open to the plaintiff when he commenced this suit.] 

il. There is a fatal defect of parties in this case) The 
premises, for the taking of which compensation is sought, 
were, as appears by the pleadings, largely incumbered by 
mortgages. Evidence of the existence and amount of the 
mortgages, was offered by the appellants, and rejected by the 
court below, for the reason that it was “simply an action of 
trespass.” Call the action what you will, it is, in its nature 
and consequences, a proceeding to condemn the estate to 
public use, upon satisfaction of the recovery; and because 
the incumbrancers by mortgage are interested in the question 
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of condemnation, they are proper parties; and because the Ja. —“™ 
recovery is to be for the damage to both estates, the legal as 

well as the equity of redemption, and because the mortgagees Dare 
would not be otherwise bound, they are necessary parties; Te “poled 
and the appellants have a right to demand, before they are Rannnou Co. 
compelled by the judgment of the court to pay compensa- 

tion for right of way, that all parties interested in such com- 

pensation, or who may be entitled thereto, shall be brought 

in, that they may become estopped by the record from setting 

up hereafter the same claim. Upon this point counsel cited, 

Hall vs. Nelson, 14 How. Pr. R, 32; Denton vs. Nanny, 8 

Barb., (N. Y.) 618; Kidd vs. Dennison, 6 Barbour, 9; Fitch- 

burg R. R. Co., vs. Bostond MR. R.,1 Am. R. Cases, 526-7; 

Davidson vs. Boston & M. R. RB, id., 542; Scott vs. Nicoll, 3 

Russ, 476. 


Alva Stewart and I. Holmes, for respondent, contended, 
that by the statutes in force, the railroad company was the 
only party that could procure the appointment of commis- 
sioners, or apply for the assessment of damages; that noth- 
ing could be done by the person whose land was taken, un- 
til the company took the initiative ; that the mortgagees were 
not necessary parties; that the court could determine the 
controversy between the parties before it, without prejudice 
to the rights of others; that after the foreclosure, neither the 
mortgagee nor any other purchaser could maintain an action 
for the damages sought to be recovered in this case, and if, 
in the meantime, an easement had been acquired in the land, 
they would take it subject to such easement, citing Rev. 
Stat., 1858, p. 715, §§ 18 to 22 inclusive; 15 Conn., 556 ; 15 
John., 205; 14 id, 218; 1lid, 538; 4 id, 42; 5 Iredell 
Law R, 806; 2 Am. R Cases, 415; Story’s Eq. PL, § 72. 

They also contended that the objection for want of parties 
was not properly raised; that it is not enough to make a 
statement of facts in the answer which might show a want 
of parties, but the answer should distinctly specify the ob, 
jection ; the language of the statute being, that “the objec- 
tion may be taken by answer;” and finally, that whatever 
view might be taken of the other questions in the case, the 
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scp proceeding was good, under the act of 1858, for the purpose 


Davis 


of an injunction. 


Tar LaCrosse By the Court, Core, J. If we correctly understand the 


MrgsissiPPi 


Rargoap Co. complaint in this case, it had in view two objects; first, to 


et al. 


June 4. 


obtain that legal and constitutional compensation which the 
respondent might be entitled to receive, by reason of the 
taking and permanent appropriation of his land by the rail- 
road company; and second, to obtain an injunctional order, 
under chapter 80, Session Laws of 1858, enjoining and re- 
straining the railroad company, its officers, agents, and all 
persons claiming under the company, from running cars or 
locomotives over the land thus appropriated, until this com- 
pensation, and all costs are paid. Such appcars to us to be 
the object and purpose of the action. We therefore cannot 
adopt the view taken of the case by tle circuit court, and 
hold that it is “simply an action of trespass, coupled with 
an application for an injunction under the statute of 1858.” 
This notion that the suit is instituted to recover damages for 
trespass qguare clausum fregit, is decisively refuted by the al- 
legations of the complaint. It alleges in substance that the 
railroad company, or those claiming under it, have taken 
possession of the respondent's land, (describing it); have lo- 
cated thcir railroad through and over it; are now using and 
occupying it, and running their cars &c., over the same; and 
states that the land thus taken is of the value of five thou- 
sand dollars. In the prayer for judgment, the respondent 
asks that the damages to his land, caused by the use and 
occupation of the same by the railroad company, be ascer- 
tained and assessed, and that the company may be adjudged 
to make compensation for such damages. These and other 
allegations in the pleadings, which might be referred to if 
necessary, fully and clearly show, that the action is not fora 


Arespass quare clausum fregit, but that one of the objects of 


the suit was to obtain compensation for the property taken 
by the railroad company. Such being the case, it follows 
that the judgment recovered in the circuit court, for damages 
as for a trespass upon the respondent's land, cannot be sus- 
tained. Neither do we think that the judgment can be per- 
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or 


_ mitted to stand as a compensation for the value of the land Jan. Term, 
taken. Assuming for the purposes of the case, that the re- ; 
spondent would not be confined to the statutory remedy, avs 
given by the charter and the various acts amendatory thereof, Tax LA Crosse 
but might proceed in this manner to have his land condem- Bau saanice. 
ned to the use of the company, and obtain compensation 
therefor, then it is obvious that all parties interested in the 
land, or who may be entitled thereto, should be brought be- 
fore the court, so that they will be bound by the judgment 
and proceedings. In this view, the objection that there was 
a defect of parties, would scem to be insuperable. We there- 
fore feel compelled to reverse so much of the judgment of 
the circuit court, as relates to damages for wrongs and inju- 
ries to the land and real estate of the respondent. But the 
complaint shows that the respondent is entitled to an injunc- 
tional order, under the statute of 1858, and we therefore af- 
firm so much of the judgment of the circuit court, as enjoins 
and restrains the company, and all claiming under it, from 
running cars or locomotives on the land and real estate of 
the respondent described in his complaint, and taken and 
appropriated by the company, and from using such land or 
real estate for the purposes of said railroad company, in any 
manner whatever, until compensation, together with the costs 
and reasonable charges of the injunction and the proceedings 
therein, shall be fully paid over to the persons entitled thereto. 
It appears from the complaint, that the land and real estate 
had been permanently appropriated to the use of the com- 
pany for about eighteen months, at the time the suit was 
commenced, and the company should either make due and 
just compensation for the property, or cease to use it alto- 
gether. 

The judgment of the circuit court is therefore reversed in 
part, and affirmed in part, in conformity to this opinion, but 
without costs to either party. 


Dixon, C. J., having been of counsel in the case, was ab- 
sent. 


Nore. The act of 1858, referred to in the text, was approved May 10th, and its 
first section was as follows: ‘In all cases where at the time of the passage of this 


26 CASES IN THE SUPREME COURT 


Jan. Term, act, any railroad company in this state shall have taken or appropriated, or where 
60. any such company shall take and appropriate, for right of way, depot grounds, 
or for the use of auch company in any manner whatever, any lands or real estate 
Ross owned by any peraon resident in this state, and for which such person is or may 
aoeenv isons be entitled to compensation from such railroad company, and such company shall 
Ovracamts have failed, neglected or refused, for six months after having taken and appro- 
Counrr. pristed the same, by making and the laying of its track thereon, to make and pay 
such compensation to the person entitled thereto, the pereon 60 entitled, may, by 
writ of injunction or order, enjoin and restrain such railroad company, its officers 
&c., from running cars or locomotives over the land or real estate so taken or ap- 
propriated, and from using such land or real estate for the purfoses of said com- 
pany, in any manner whatever, until compensation, together with costs, &c., shall 

be fully paid over to the person entitled thereto.” — Rep. 


Ross vs. THE BOARD OF SUPERVISORS OF OUTAGAMIE Co., 
impleaded with JouNsTON and Morrow. 


Where a person settled, prior to July 6th, 1858, upon a part of one of the even 
numbered sections, selected by the governor under the act of Congress of 
March 2d, 1849, to make up the quantity of land due to the state, under the 
act of Congress of August 8th, 1846, granting lands for the improvement of 
the Fox and Wisconsin rivers, and in December, 1854, claimed a right, by 
virtue of such settlement, to purchase said land of the Fox and Wisconsin 
Improvement Company, (to which the state had transferred its interest in 
said grant, with a reservation of the right of pre-emption to settlers thereon, ) 
proved his right, and paid said company for such land, and took a certificate 
of the purchase thereof: Held, That he acquired an interest or estate in 
such land, which was liable to taxation as real estate, in the year 1855, under 
the laws of this state, although from the failure of the President to approve 
the selection of such even numbered sections, the legal title thercto did not be- 
come vested in the state or its assigns until congress, by act of June 9th, 1858, 
enacted, that the even numbered sections so selected, and which had been sold 
by the state or its assigns, should be confirmed to said state as part of said 
grant made by the act of August 8th, 1846, and the title of the purchasers 
should be valid, as though said selection had been made in conformity to 
law. Drxon, C. J., dissenting. 

A statement in memorials addressed to congress by the legislature of Wisconsin 
in 1854 and 1856, that said even numbered sections were not liable to taxa- 
tion, cannot be received to control the judgment of the court, when it ia 
clearly of opinion thet the law was otherwise. 


APPEAL from the Circuit Court of Outagamie County. 
This was an action to set aside a tax certificate issued up- 
on a sale of a quarter section of land in the county of Out- 


agamie, for the non-payment of taxes assessed for the year 
1855, and to restrain Johnston, the clerk of the board.of su- 
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pervisors, from executing a deed for said land to the defend- Jaa._Term, 
ant, Morrow, who was alleged to be the holder of the tax : 
certificate. The principal question in the case was, whether —Ross 
the land referred to in the complaint was subject to assess- Sursnvisoss 
ment for town, county and state taxes, in the year 1855. es 
The facts in the case, as they appear from the finding of 
the circuit court, are substantially as follows: By an act of 
congress, approved August 8th, 1846, there was granted to 
the state of Wisconsin, on its admission into the Union, for 
the purpose of improving the navigation of the Fox and 
Wisconsin rivers, &c., “a quantity of land, equal to one half 
of three sections in width, on each side of the said Fox river 
and the lakes through which it passes, &c., reserving the 
alternate sections to the United States, to be selected under 
the direction of the governor of said state, and such selection 
to be approved by the President of the United States * * 
Provided, the said alternate sections reserved to the United 
States shall [should] not be sold at a less rate than two dol- 
lars and fifty cents the acre.” 
The state of Wisconsin accepted said grant, and the odd 
numbered sections within the territorial limits of the grant, 
were selected under the direction of the governor, and the 
selection approved by the President. The United States 
had, however, sold part of the odd numbered sections so se- 
lected by the state, and congress, by an act approved March 
2d, 1849, authorized the governor “to select the same quan- 
tity of other lands in lieu thereof; subject, however, to the 
approval of the President” In the month of June, 1849, 
the governor, in order to make up the deficiency in the 
quantity of land due to the state under said act of congress, 
selected, among other tracts, the quarter section of land refer- 
red to in the complaint, being part of one of the even num- 
bered sections within the territorial limits of said grant, 
which selection the President of the United States did not 
confirm or approve. 
By an act, approved July 6th, 1858, the legislature of 
Wisconsin incorporated a company, under the name of the 
“Fox and Wisconsin Improvement Company,” to complete 
the improvement of said rivers, the fourth section of which 
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act declares, that the lands granted by congress in aid of said 
improvement, and remaining unsold, should be, and were 
thereby, granted to the Fox and Wisconsin Improvement 
Company, upon certain terms and conditions; that all the 
lands so granted to said company should be exempt from 
taxation of every description, under any law of this state, un- 
til after the same should have been sold and conveyed, or 
contracted to be sold, or leased, or improved, by said com- 
pany; Provided, said exemption should not continue longer 
than ten years; that any person who might have acquired 
the right of pre-emption under the laws of this state, or of 
the United States, to any portion of said lands, or had sct- 
tled thereon in his own right, prior to the passage of that act, 
should be entitled to purchase the same of said company, at 
the minimum price of one dollar and twenty-five cents per 
acre; and that it should be the duty of the governor to take 
every necessary means to obtain, at as early a day as possi- 
ble, the lands theretofore selected, and such as might there- 
after be located by the company for the balance of the grant 
in aid of said improvement. 

On the 25th of December, 1854, the plaintiff claimed the 
right to purchase the land referred to in the complaint, of 
the Fox and Wisconsin Improvement Company, at the price 
of one doilar and a quarter per acre, by virtue of a settle- 
ment made thereon by him, in his own right, prior to the 6th 
day of July, 1853, and on the said 25th of December, 1854, 
proved up his right to purchase said land at that price, before 
the proper officers of said company, paid the purchase mon- 
ey, being two hundred dollars, and received from the proper 
officer of the company a receipt therefor, stating that it was 
“in full” for said land. 

On the Ist of March, 1854, the legislature of the state of 
Wisconsin adopted a memorial to Congress, in which it was 
represented, that the even numbered sections of land on 
the Fox river, in the state of Wisconsin, and within three 
miles of said river, were reserved from sale in the year 1848, 
for the purpose of being donated to the state of Wisconsin, 
for the improvement of the Fox and Wisconsin rivers; and 
that with such expectation settlers went on to said lands, 
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and made large and valuable improvements: that such Jan. Term, 
improvements or lands were not subject to taxation for any : 
purpose whatever; and that such settlers were very desirous ss 
of obtaining titles to said lands; wherefore the memorialists Svrravisors 
prayed, that said lands should be brought into market, Coane a 
either by the general government, or by donation to the 
state of Wisconsin, to be disposed of as the state should see 
fit; and that all of said settlers on said lands might have the 
nght of pre-emption, who should reside on said lands, or 
have improvements on the same to the amount of fifty dol- 
lars, at the time of the passage of a law (by congress) on said 
subject. 
On the 10th of October, 1856, the legislature adopted an- 
other memorial to congress, in which, after making the same 
statement contained in the former memorial, as to settlements 
and improvements upon said even numbered sections of 
land. and that such improvements or lands were not subject 
to taxation for any purpose whatever, it was further repre- 
sented, that, at the time such settlements were made, it was 
generally believed that the selection of such even sections 
would be confirmed to this state, and the settlers therefore 
entered upon them in undoubted good faith, as pre-emptors 
under the laws of this state; that the said settlers were sub- 
jected to great inconvenience, and in many cases to serious 
loss, in consequence of the want of title to their homes, and 
looked to congress as the only power to grant them relief; 
that the even sections had always been treated by the gene- 
ral government as a part of the grant made for the improve- 
ment of the Fox and Wisconsin rivers; and that, although 
the selection of such even sections had never been confirmed, 
the state had never yet been permitted to select other lands 
in lieu of them; wherefore the memorialists prayed con- 
gress to pass a law confirming the said selection of said even 
numbered sections, made by the state under the said grant, 
upon condition that said lands should be secured to the set- 
tlers thereon at a price not exceeding ten shillings per acre. 
On the 9th of June, 1858, congress passed an act, entitled 
“an act for the relief of certain settlers on the public lands 
in the state of Wisconsin,” by which it was enacted, “ that 
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Jan. Term, so much of the even numbered sections of land, selected by 


1860. 


Ross 
Vv. 
ScPERVISORS 
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the state of Wisconsin in the month of June, in the year 
eighteen hundred and forty-nine, to satisfy the quantity of 
land due said state under the act of congress of August 8th, 
eightecn hundred and forty six, granting land in aid of the 
improvement of the Fox and Wisconsin rivers, as have been 
sold or contracted to be sold by said state, or its assigns, un- 
der the laws thereof, are hereby confirmed to said state as 
parts of said grant, and the title of the purchasers declared 
to be valid, as though the said selections had been made in 
conformity withlaw; * * Provided, that a schedule 
duly certified by the governor, of the lands sold and con- 
tracted to be sold, prior to the passage of this act, shall be 
filed in the general land office, within six months from the 
date of this act.” 

Within six months from the date of said act of congress, 
the schedule required by said proviso was filed in the gene- 
ral land office, containing the tract of land in the complaint 
described, and on the 26th of January, 1859, the plaintiff 
received a conveyance of said land from the Fox and Wis- 
consin Improvement Company, in compliance with the re- 
ceipt or certificate of purchase thereof, above mentioned. It 
was also found by the circuit court, that the United States 
had never disposed of said tract, except by the several acts 
of congress above mentioned, and the proceedings had 
thereunder. 

The court found, as conclusions of law, that the title to 
the land in the complaint mentioned, was in the United 
States at the time it was assessed for taxes in 1855; that the 
assessment and sale for taxes were illegal and void; that the 
issuing of the tax deed would create a cloud on the plain- 
tiff’s title; and that the plaintiff was entitled to a perpetual 
injunction against the execution of such tax deed. To these 
conclusions of law the defendants excepted, and judgment 
being rendered in accordance therewith, the board of super- 
visors of the county of Outagamie appealed. 

George H. Myers, for appellant, contended, that the plain- 
tiff had an estate in the land, which was taxable at the time 
the tax was levied. Our statutes declare all property, real 
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and personal, not expressly exempt from taxation, to be tax- J. fae 


able. If a citizen owns an estate in land, of which the fee is 
in the government, that estate is taxable. Thus, lands are 


Hors 


taxable as soon as entered, and the title conveyed by the Screevisons 


OvuTAGAMIE 


patent relates back to the time of the entry. 15 ‘Ohio, 367; Counrr, 


8 McLean, 107; 7 Ohio, 156. The article in our constitu- 
tion, which are that no tax shall be levied upon land, 
the property of the United States, is only the assent of this 
state to be bound by a law of congress, and if the United 
States has consented to the taxation of this land by the 
state, the tax is legal Congress, by the act of June, 1858, 
confirmed the land to the state as part of the grant of 1846, 
and declared the title of the settlers to be valid, as though the 
selections of 1849, had been made in conformity to law, and 
the president, in approving the act of 1858, has approved 
the selections of 1849, within the spirit and meaning of the 
act of 1846. By the act of 1858, congress consented to the 
construction placed by the governor of Wisconsin upon the 
act of 1846, and consented to the disposition the state had 
made of the land. 

The act of 1846 contained words of grant; the act of 1858 
only words of confirmation, and the lands are confirmed to 
the state as part of the grant made by the act of 1846. 

The Fox and Wisconsin Improvement Company, by sell- 
ing the land to the plaintiff, estopped itself from denying that 
it owned the land, and by its charter the land became taxa- 
ble the moment the contract of sale was made. The plain- 
tiff took the land subject to that estoppel. AfcLary vs. Ram- 
son, 19 Ala, 480; Coakley vs. Perry, 8 Ohio St. Rep., 344; 
Phelps vs. Blount, 2 Dev., N. C, 177. The plaintiff, by 
claiming the land of the company, proving up his right 
thereto, paying for it and accepting a duplicate, is estopped 
from denying that the company had title, especially since he 
has procured a conveyance of the land from the company by 
virtue of that purchase, and now holds it under the title so 
acquired. Fitch vs. Baldwin, 17 John, 161; Jackson vs. 
Ayers, 14 id., 223; Bond vs. Swearingen, 1 Ham., 182; 
Thomas vs. Marshall, Hardin, 19 ; Sayles vs, Smith, 11 Wend, 
57; Riley vs. Millon, 4 J. J. Marsh., 895; Harle vs. McCoy, 7 
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Cea id., 818; Chiles vs. Jones, 4 Dana, 479 ; Miller vs. Shackleford, 


Rowe 


Suraevivons 
OuTAGAMIB 
County. 


id., 264; Bliss vs. Sinith, 1 Ala, 273; Ogden vs. Walker's 
Tiers 6 Dana, 420; Love vs. H'lmonston, 1 Ire. Law R, 152 ; 
Bullen vs. Mills, 29 Eng. ©. L. Rep., 16. 

If the lands are not taxable, the deed would be utterly 
void, and an injunction is unnecessary. 4 Barb. (N. Y.) 
Rep., 16; 6 John. Ch., 27; 4 id., 352. The memorials of 
1854 and 1856 do not estop the state from claiming that 
the lands were taxable. They were not acts of legislation, 
nor were they binding on the state. The government is 
never estopped. Owen vs. Bartholomew, 9 Pick., 520. 

James I. Howe and Norris, for respondent : 

L_ The state possesses the sole power to declare what is 
and what is not taxable. Inthe two memorials offered in evi- 
dence, the legislature declared that the land referred to in 
the complaint was not liable to taxation. 

IL The title to the land was in the United States, at the 
time of the taxation and sale by the county. This court, 
in the case of Veeder vs. Guppey, 3 Wis. 520, decided that 
by the act of congress of 1846, the state became seized of 
one half of the land within three miles of Fox river, and that 
the United States retained title to the residue. The land in 
question, being part of that residue, was therefore not granted 
to the state by the act of 1846. It is not pretended that con- 
gress has passed any other act in any manner affecting the 
title, excepting the act of June 8th, 1858, nor is it pretended 
that the title has ever been conveyed by patent. It follows 
that the title must have remained in the government of the 
United States until that act was passed. The counsel for 
the appellant seeks to’escape this conclusion, by contending 
that the act of 1858 is a mcre “confirmation of a pre-exist- 
ing title,” and therefore has relation back to a time prior to 
the imposition of the taxes referred to. To make the act of 
1858 operate as a confirmation of a title, there must have 
been some pre-existing title on which it could operate A 
confirmation is a conveyance of an estate or right in esse, 
whereby a voidable estate is made sure and unvoidable, or 
whereby a particular estate is increased. 2 Black. Com, 
325. But the Fox and Wisconsin Improvement Company 
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could not give any title to the respondent which they did Jan. rag 
not themselves possess They derived all their title from 

the state, and we have already seen that the state took no Ross 
title to the land in question by the act of 1846. Besides, sopsxvisozs 
the state never made any claim to the title, but on the con- Qextees 
trary, by the memorials of 1854 and 1856, expressly dis- 

claimed any title to the land and any right to tax it The 
respondent, therefore, had no title upon which a confirma- 

tion could operate. 

UL The general doctrine governing estoppels tm pais is, 
that a party is usually concluded by admissions or conduct 
upon which others have been induced to act, when, if he 
were permitted to prove that such admissions or conduct 
were false, such permission would operate as an injury to the 
persons who were influenced by them. Welland Canal Co. 
vs. Hathaway, 8 Wend, 483; 1 Phillips on Ev., C. and H.’s 
notes, 460, and cases there cited. But the estoppel prevails 
only in favor of the person who has been drawn in by the 
false act or representation, and he must show affirmatively 
that his own conduct was controlled or influenced by such 
false representation or act. Copeland vs. Copeland, 28 Maine, 

525; Phillips on Ev., supra. 

There is no proof showing any claim of title by the re- 
spondent, or a single act or representation of his by which 
the authorities of the county of Outagamie could have been 
misled. The company did not claim to have a title at the 
time of the contract with the respondent, but only gave him, 
at most, an agreement to convey the land to him at a future 
time. 

To the point that the state took no interest, under the act 
of 1846, in any particular tract of land, until after its selec- 
tion and approval, respondents’ counsel cited Lesseur et al. 
vs. Price, 12 How. (U. 8.) 59; Rutherford vs. Green’s heirs, 

2 Wheat, 196; Landes vs. Brant, 10 How., 374; Stoddard 
vs. Chambers, 2 How., 284; Bissell vs. Penrose, 8 How., 817. 

To the point that improvements made upon the land of 
another with his assent, express or implied, are personal 
property and liable to levy and sale as such, they cited Wells 
vs. Banister, 4 Mass, 514; Ashman vs. Williams, 8 Pick, 

VoL. XII—3 
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oy abe 402; Rogers vs. Woodbury, 15 Pick., 156; Curtiss vs. Hoyt, 19 


Conn., 154; Marcy vs. Darling, 8 Pick., 288; Doty vs. Gor- 
ham, 5 Pick., 487; Aldrich vs. Parsons, 6 N. HL, 555; Lyd- 
dall vs. Weston, 2 Atk., 19; § 5, chap. 15, Rev. Stat. of 1849. 


By the Court, Cour, J. The leading question which we 
have to consider in this case is, had the respondent, at the 
time the land mentioned in the pleadings was taxed, an in- 
terest or estate therein, which was liable to taxation by the 
laws of this state? This is understood to be a question of 
considerable public interest, on account of its bearing upon 
the legality of a large amount of taxes which have been lev- 
ied upon lands similarly situated, in counties lying along the 
line of the Fox and Wisconsin improvement. 

The tract is a part of one of the even sections, within the 
limits of the grant made by congress to the state, by the act 
of August 8th, 1846. It is well known that the governor, 
upon the acceptance of the grant by the state, and in its be- 
half, selected, under the provisions of the act, the unsold 
lands in the odd numbered sections within the limits of the 
grant, as those which the state would take under the act 
aforesaid, and that this selection was approved by the gene- 
ral government. In June, 1849, the governor also, under the 
act approved March 2d, 1849, (9 U.S. S. at large, p. 352,) 
which authorized him to select the same quantity of other 
lands, in lieu of the odd numbered sections which had been 
sold by the United States subsequent to the act of 1846, se- 
lected, among other lands, the tract mentioned in the com- 
plaint in this case. The next legislation by congress upon 
the subject, was the passage of the law of June 9th, 1858, 
(11 U.S. S. at large, p. 813,) the first section of which de- 
clared, “that so much of the even numbered sections of land 
selected by the state of Wisconsin in the month of June, in 
the year eighteen hundred and forty-nine, to satisfy the quan- 
tity of land due said state under the act of congress of Au- 
gust, eighteen hundred and forty-six, granting land in aid of 
the improvement of the Fox and Wisconsin rivers, as have 
been sold or contracted to be sold, by said state or its assigns, 
under the laws thereof, are hereby confirmed to said state as 
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parts of said grant, and the title of the purchasers declared seria 
to be valid, as though the said selections had been made in 


conformity with law; provided,” &c. Ross 
On the 25th of December, 1854, the respondent applied to Scranvusons 


the Fox and Wisconsin River Improvement Company, to Couvrr. 
which the state had assigned its interest in the grant, to pur- 
chase the tract at $1.25 per acre, by virtue of a settlement 
in his own right, made on said land in the year 1849, proved 
up his right to the same according to the provisions of 
the charter of the company, and to the satisfaction of the 
officers thereof, paid the company two hundred dollars, 
and took a duplicate receipt, and after the passage of the 
act of June, 1858, received a deed of the land from the com- 
pany. The land was assessed for taxes for 1855, and was 
forfeited, and the complaint was filed to set aside the tax 
certificates given upon the sale, as constituting a cloud upon 
the title, and to restrain the officer from giving a tax deed, &c. 
The ground upon which the respondent relies to sustain his 
complaint is, that the land was not rightfully subject to tax- 
ation in 1855, nor until after the passage of the act of 1858, 
since, up to that time, the title to the same was in the United 
States. We think this position unsound, and that it cannot 
be successfully maintained. Sections 1 and 2 of chap. 15, 
RS, read: “All property, real and personal, within this 
state, not expressly exempted therefrom, shall be subject to 
taxation in the manner provided by law. 

‘Real property shall, for the purposes of taxation, be con- 
strued to include the land itself, and all buildings, fixtures 
and other improvements thereon, and all mines, minerals, 
quarries and fossils in and under the same; and the terms 
‘land’ and ‘real estate,’ when used in this chapter, shall be 
construed as having the same meaning as the term ‘ real prop- 

Had the respondent such an interest or estate in the land 
in 1855, as to be subject to taxation within the intent and 
meaning of these provisions of law? That he himself be- 
lieved that he had, at that time, some valuable beneficial in- 
terest in the land, his conduct in reference to the same most 
conclusively shows. Else why did he prove his settlement 
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upon this land in 1849, and claim the right to purchase the 
same of the company at $1.25 per acre? Why did he give 
the improvement company two hundred dollars, and take a 
receipt which read that this sum was in “ full for the north- 
east quarter of section No. 80, township 21 north, of range 
No. 17 east, containing 160 acres — hundredths, at the rate 
of $1,25 per acre, subject to any valid right of pre-emption ?” 
Does this not show that he then supposed he was bargaining 
for some valuable interest in that property? Does it not show 
that he in fact purchased all the interest of the company in 
the same, whatever that interest was, legal or equitable, in- 
choate or perfect? There is but onc answer to be given to 
these interrogatories. The respondent unquestionably then 
supposed that he was securing, or had secured, some valuable 
right or interest in the quarter section. Was he mistaken in 
this idea? We think not. Undoubtedly he then had but 
an inchoate and imperfect title. The perfect legal title, the 
fee, had not passed out of the United States. But that he 
had a valuable present right and interest in the land, an in- 
terest that the laws of the state recognized and protected, an 
interest that congress subsequently confirmed and made ab- 
solute, by declaring the respondents’ title thereto “ to be val- 
id as though the said selections had been made in conformity 
to law,” cannot be denied. Was this interest or estate sub- 
ject to taxation? In other words, was it “real property,” 
“land,” “real estate,” within the meaning of sections one and 
two of chapter 15? If so, the legislature has declared it 
subject to taxation, unless expressly exempted therefrom. 

Section 9 of the chapter which prescribes the rules to be 
observed in the construction of statutes, unless such construc- 
tion would be inconsistent with the manifest intent of the 
legislature, reads as follows: ‘The words ‘land’ or ‘lands,’ 
and the words ‘real estate’ and ‘rcal property,’ shall be con- 
strued to include lands, tenements and hereditaments, and all 
rights thereto and interest therein” Chap. 4, RS, 1850. 
The words “real property,” “land,” “real estate,” as used in 
sections one and two of chapter 16, it is clear, were intended 
to have the same sense and meaning as it is declared in sec. 
9, chap 4, these words shall be construed and deemed to have. 
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That the respondent had a right to this tract of land assessed Jan. — 
for taxes, and an interest therein, is, we think, most demon- 
strably clear and certain ny 
The circuit court held, because the legal title to the Sorsnvisoss 
land was in the United States at and before the assessment rieboems— 
and laying of the tax, that therefore the state could not 
nghtfully impose any tax upon it We have assumed all 
along that the fee did not pass out of the United States until 
the passage of the act of June, 1858, and such we think was 
the case. But it by no means follows that the state did not 
acquire a right to and an interest in this land, when the gov- 
ernor selected it under and by virtue of the act of March 2d, 
1849. The governor was authorized by that act to select 
the same quantity of other lands to make up for the deficien- 
cy in the amount due the state by the act of 1846. He se- 
lected this tract. His selections were, however, subject to the 
approval of the President For some reason, the President 
did not approve of his selections If he had, the grant 
would have become operative, and the title in fee would 
have vested in the state. In 1858 congress did away with 
the necessity for this approval of the President, by confirm- 
ing the title to these selections, in the state, or in the pur- 
chasers from the state. 
But it was insisted by the counsel for the respondent, that 
the state, or the improvement company, or its assigns, ac- 
quired no right or title whatever to the lands selected by the 
governor, until the passage of the act of 1858; and that the 
right and title to these lands remained perfect in the general 
government up to that time. This, however, we deem an 
erroneous view of the effect of the legislation of congress 
upon this subject, and an entire misapprehension of the in- 
tent and object of the act of 1858. For clearly, that act goes 
upon the assumption, that some right or interest in such 
lands had been acquired by the state, and sold, or contracted 
to be sold, by said state or its assigns, and then proceeds to 
confirm that right, and declare the title of the purchasers 
valid. The title thus confirmed related back to the selec- 
tionsof 1849. It appears to us that this is the true and cor- 
rect construction of the act of 1858. 
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But again, is it true that the state cannot impose a tax 
upon any land while the fee to the same is in the United 
States? It is conceded that so long as the land remains a 
part of the public domain of the general government, it is 
not subject to taxation. For if the state would otherwise 
have had the right to impose a tax upon land, the prop- 
erty of the United States, this right is expressly relinquished 
by sec. 2, art. 2, of the constitution. But how is it with re- 
spect to lands purchased by an individual of the general 
government? Are they not subject to taxation in this state 
until the patent issues? Asa general rule, as soon as the 
public land is purchased and paid for, it becomes the prop- 
erty of the purchaser, and is sold and conveyed before it is 
patented. The receiver's receipt, or certificate of purchase, 
is made evidence of title by statute. Now, if the land is not 
liable to be taxed until the fee passes out of the general gov- 
ernment, and becomes vested in the purchaser, the owner 
only needs to neglect or avoid calling for the patent, and he 
may thus, through all time, avoid the payment of taxes. In 
the absence of all authority upon the question, I should be 
slow in adopting such a conclusion, but the following cases 
show that this is not the law: Carroll vs. Safford, 8 How. U. 
S., 441; Astrom vs. Hammond, 8 McLean, 107; Carroll vs. Per- 
ry, 4 id., 25; Gwynne vs. Niswanger, 15 Ohio R., 367. 

But it was further insisted that the legislature, by the me- 
morial to congress, approved March 1st, 1854, expressly de- 
clared that the land was not subject to taxation, and it is 
contended that this declaration is conclusive upon the ques- 
tion. Had the legislature attempted to give a construction 
to chapter 15, R. S., 1850, and to determine what property 
by that law was subject to taxation, such construction might 
have been entitled to some consideration; but this it did not 
do. The attention of the members of the legislature was 
probably not generally called to the language of that memo- 
rial, and when we consider the manner in which such things 
are passed, it is not too much to say, that they are not enti- 
tled to any weight with a court upon a question of this na- 
ture. Certainly the expression in that memorial, that the 
lands therein referred to “are not subject to taxation for any 
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purpose whatever,” cannot be binding upon our judgment, Jan. Term, 
when we are clearly of the opinion that the law is otherwise. _ 1860. 
These observations, it is believed, sufficiently dispose of Ross 
all questions necessary to be noticed. Sureavisons 
The judgment of the circuit court must be reversed, and Qu™seamm™ 
the cause remanded for further proceedings in accordance 


with this decision. 


Drxon, C. J. The majority of the court concede that 
the legal title to the land in question, was, at the time of 
the supposed levy and assessment of the tax, in the gov- 
ernment of the United States, but they say that it was 
affected by an interest or trust in favor of the respondent, 
which made it taxable. How that interest or trust arose, 
or what was its exact nature or extent, is not very clearly 
and accurately explained. It is also conceded, as I under- 
stand the opinion, that if the title was at that time unaffect- 
ed by any such interest or trust, then the land could not 
have been taxed. This, in my judgment, was its precise 
condition, and, therefore, I think the levy and assessment 
were void. 

It is not claimed that any title or interest in the even 
numbered sections passed to the state by virtue of the act 
of August 8th, 1846, and of the selection made by the gov- 
ernor under its provisions. By the express language of the 
grant, the alternate sections were reserved to the United 
States, and after the governor had selected the odd-number- 
ed sections, the title to the even-numbered ones, of which the 
land in question was a part, became, so far as that act was 
concerned, unalterably fixed in them. There can, therefore, 
be no doubt that the United States remained the absolute 
and unqualified owner down to the passage of the act of 
March 2d, 1849. That act assumed not only this absolute 
and unqualified ownership, but also the right of the United 
States to confirm entries of the odd-numbered sections, made 
subsequent to the passage of the act above referred to. It 
reads: ‘That all land entries made in the Green Bay land 
district, in the State of Wisconsin, upon the odd-numbered 
sections of the Fox and Wisconsin River reservation, in said 
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Jan. Term, state, subsequent to the passage of an act entitled ‘An act 
1860. to grant a certain quantity of land to aid in the improve- 
Ross ment of the Fox and Wisconsin Rivers, and connect the 

Sorsavisors same by canal, in the Territory of Wisconsin,’ approved on 
Gurscnns the eighth day of August, eighteen hundred and forty-six, 
be, and the same are hereby declared to be good and valid 
as though said act had not been passed: Provided, never- 
theless, that the governor of said state is hereby authorized 
to select the same quantity of other lands in lieu thereof; 
subject, however, to the approval of the President of the 
United States.” 

The object of its enactment was twofold—to establish the 
titles of settlers, who had made entries of the odd-numbered 
sections, and to provide a method for supplying the defici- 
ency thus occasioned, by selections to be made elsewhere. 
The power of the governor, under the previous act, having 
been already exhausted by a choice of alternate sections, ac- 
cording to its terms, it was considered, and no doubt correct- 
ly, that without this further authority, he could not select 
elsewhere, and thus the grant would remain in part unexe- 
cuted. This authority was, however, expressly made sub- 
ject to the approval of the President. The act of approval 
was voluntary. The President could give or withhold his 
assent at his pleasure; and if he refused, there was no pow- 
er tocompel him. The grant itself being in the nature of 
a mere gratuity or gift, and the United States the granting 
power, it is clear that congress could impose such conditions 
and restrictions as to its effect, and the manner of its execu- 
tion, as it saw fit. One of those conditions was, that the 
President should approve the selections to be made by the 
governor. Both selection and approval were made neces- 
sary to give the state a vested interest in any specific tract 
of land. Without either, the grant was, as yet, unexecuted ; 
and there would, in my opinion, be as much propriety in 
saying that a specific interest in the land in question passed to 
the state, and through the state to the improvement com- 
pany, without selection, as without approval 

The question here presented differs from that decided by 
this court, under the original act, in the case of Veeder vs. 
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Guppey, 8 Wis, 502. Under that act, the interest of the Jan. Term, 
state was fixed and certain. The quantity of land to which : 
the state was entitled, as compared with the entire tract Ross 
from which selection was to be made, was clearly ascertain- Svrsnvisons 
ed. It was each alternate section, or one-half the entire rege 
tract. Its location and boundaries were accurately defined. 
It was three sections in width on each side of the Fox river, 
and the lakes through which it passes, from its mouth to 
the point where the canal should enter the same, and on 
each side of the canal from one river to the other. Under 
the act we are now considering, these things were not so. 
The interest of the state was indefinite and uncertain. The 
amount of land to which it was entitled, as compared with 
that from which it was to be chosen, was entirely undefined, 
and depended for ascertainment upon the investigation of a 
question of fact, namely, the number of acres of the odd-num- 
bered sections which had been entered at the land office. 
Its location was not fixed It might have been selected 
near the point of junction with the canal, or midway along 
the river, or near its mouth, according to the extent of the 
deficiency and various other influencing circumstances. The 
rights of the state not being ascertained by the law, the se- 
lection by the governor and approval by the President, were 
not mere acts of partition, but of conveyance, and were in- 
dispensible to the transfer to the state of any specific title. 
There were, therefore, very material reasons for reserving this 
power of approval to the President, and why the title should 
not pass until his assent, or that of congress, should be 
given. 
The grant which had, upon partition, resulted in a trans- 
fer to the state of the odd-numbered sections, was, by rea- 
son of the entries of a portion of them, partially defeated ; 
and the combined operation of the two acts was to give the 
governor, subject to the approval of the President, the right 
to select from the even-numbered sections still belonging to 
the United States, a sufficient quantity of land to make up 
the deficit. This was not a right to any particular parcels 
or sections, but a right generally to have that quantity of 
land out of the even-numbered sections within the reserva- 
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tion, to be selected with the assent of the President. It was 
a right which rested in compact, merely, and depended for 
its execution upon the political authorities of both govern- 
ments. Until that was done, there was nothing of which 
the courts or taxing officers of the state could take cogniz- 
ance as the specific subject of the grant. It could not be 
marked out or defined. Prior to such execution, the goy- 
ernment of the United States was at liberty to make such 
disposition of the lands as it pleased; and if, instead of con- 
firming the tract in question to the state and its assigns, it 
had, on the 9th of June, 1858, transferred it to another; or 
if, up to the present time, it had entirely refused to dispose 
of it, can there be any doubt that the tax must have been 
held void? I will almost hazard the assertion, that if the 
case had been like either of these, even my brethren would 
have had some doubts as to its legality. Is the case now 
presented, in reality different? If the title were still in the 
United States, as it was in 1855, when the tax was assessed, 
would it change the legal aspects of the case, could the court 
know that three years hence it would be transferred to the 
state and those claiming under it? It seems clear to me 
that it would not, and that such considerations should have 
no influence upon the question. And yet such is the effect 
which has been given to the act of congress passed three 
years after the tax was levied. Upon the same principle, 
it is difficult to perceive why all the lands of the United 
States, within the reservation, were not taxable, on the sup- 
position that they might some time become the property of 
the state or its assigns. This, I insist, is a gross and palp- 
able error, which has its origin in overlooking the fact that, 
for all practical purposes, the United States were still in- 
vested with the complete and absolute title and dominion of 
all the lands, subject, it is true, to the compact,which, though 
it bound the public faith, was practically inoperative, be- 
cause, until executed by the political authorities, it had no 
object to which it could attach. The claim of the state was 
like those general reservations sometimes found in cessions 
of land by the Indian tribes; or the rights of the states to 
the sixteenth sections for the use of schools; which, until 
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location or survey, are ineffectual to convey any specific in- Jan Term, 
terest. See Gaines vs. Nicholson, 9 How. (U.S.), 856; and 
Cooper vs. Roberts, 18 id., 173. Ross 
The selections of the governor under the act of 1849,were, Sorenyisoes 
as we are informed, made in that year. They were never Cour. 
approved by the President From that time until 1858, 
running through a period of two entire administrations, and 
a portion of a third, the President steadily refused to sanc- 
tion them. On the 9th of June, 1858, congress, in part, ad- 
justed the matter, not by ratifying the selections, but by de- 
claring the title of the purchasers “to be as valid as though 
the said selections had been made in conformity to law: Pro- 
vided, That nothing contained in this act shall be construed 
to increase the quantity of land to which the state is entitled 
under the grant aforesaid: And provided further, That a 
schedule, duly certified by the governor, of the lands sold, 
or contracted to be sold, prior to the passage of this act, 
shall be filed in the General Land Office within six months 
from the date of this act.” The act is entitled “An act for 
the relief of certain settlers on the public lands in the state of 
Wisconsin.” 
Nothing can be plainer from the face of this act, the resi- 
due of which is quoted in the opinion of the court, than that 
the object of congress was not to aid the selections of the 
governor, which are asserted not to have been made “in 
conformity with law,” but to help the unfortunate settlers, 
who had entered upon the lands, made improvements, and 
paid the price to the state or the improvement company, 
under the mistaken belief that they were the owners, toa 
title which it was otherwise certain they could not obtain. 
It was an act of grace or favor to such supposed purchasers, 
of whom the respondent was one, and was not intended as a 
recognition of any previous rights or interests in the state or 
the improvement company. The existence of such rights 
or interests is expressly ignored; and it seems idle to em- 
phasize the word “confirmed,” when the very next lines, in 
the connection, negative the impression sought to be estab- 
lished by it, and show that whatever technical effect may be 
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Jan. Term, given to it when used in merely private conveyances, none 
1860. such was here intended. 

moss The sclection by the governor was but one step to- 

Sursavisors wards the execution of the compact, and availed nothing 

Coracex"® unless it was met by the approval of the President. Clear- 

ly it was worthless as an evidence of title, after the Pres- 

ident had refused, which must be presumed after a silence 

of six years, from 1849 to 1855. There was, therefore, at 

that time, not the slightest foundation for any right or 

title to this particular tract of land, cither in the state, 

the improvement company, or the respondent. The Uni- 

ted States were at liberty to grant it to others, or retain 

the title at their pleasure. There were no considerations 

of public faith to prevent them from doing either. The 

President, by his refusal to approve, had absolved them 

from all such obligations, and, in effect, requested the 

governor to select elsewhere, as he might have done. 

How, then, this undefined interest or equity, which the 

majority of the court seem to suppose was at that time 

vested in the respondent, arose, is more than I can see. It 

certainly did not exist with the consent of the United States, 

who alone could create it. It was the interest of every mere 

trespasser upon the public domain—neither more nor less— 

and if that makes the lands of the United States taxable, 

the decision of the majority is correct; otherwise, in my 
judgment, it is not. 

It is stated as evidence of title in the respondent, that he 
believed the improvement company were the owners, and 
applied to them to purchase, paid the price, and received a. 
duplicate for the land. To this position the opinion furnishes 
its own answer. We sit here to decide the law as we find 
it, and not as the parties or others may have supposed it to 
be. Ifthe erroncous recitals of the legislature in a memor- 
ial to congress cannot conclude us, surely the mistaken be- 
lief of a private individual ought not to do so. The re- 
spondent acquired no interest, until congress saw fit to give 
it to him, and his belief did not affect the question. 

It is also said that the act or confirmation of congress in 
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1858, related back to the selections of 1849. This is not Jan. Term, 
sustained by a fair construction of its language. As has 
been already observed, congress did not attempt to ratify Ross 
the selections, but to validate the title of the purchasers of arouse vison 
such lands as had then been sold, or contracted to be sold, QU7#¢am® 
by the state or its assigns, not exceeding the quantity to 
which the state was entitled under the grant. If there were 
any lands selected, but not sold or contracted to be sold, as 
to them no title passed. The selections were considered as 
not in conformity with law, and congress seem studiously to 
have avoided their confirmation. The President had re- 
fused to approve them, and it was as if they had never been 
made. They were mentioned, it is true, but only as de- 
scriptive of the lands conveyed, the title to which was trans- 
ferred directly to the purchasers. There was nothing, there- 
fore, to which the title of the purchasers could relate, and 
the act only purports to declare it to be valid at that time 
It was, in all respects, a fresh grant, and in no way retro- 
spective in its operation. 

But further than this, I am satisfied that the doctrine of 
relation cannot be applied to a case like the present A 
tax, to be valid, must be so at the time it is laid and the land 
sold. The whole proceeding has relation to that time, and 
the right to tax must thenexist. If the land be not then taxa- 
ble, subsequent events carmot make it so, or cure the imper- 
fection. The supreme court, speaking of the effect of a con- 
veyance of land for taxes, in the case of Carroll vs. Safford, 
3 How., 462, cited by the court, say: ‘It cannot, however, 
convey a better title to the land sold for taxes, than the 
owner of such land, to whom it stands charged, possessed at 
the time the taxes constituted a lien, or when the land was 
sold.” There was no power of taxation, and the respondent 
had no title when this land was sold The deed, therefore, 
can only operate as a cloud upon the title which he has since 
acquired. 

Again, it is said that because lands may be rightfully 
taxed after entry and before the emanation of the patent, the 
taxation in this case was proper. Enough has already been 
said to show that there is no analogy between the cases. 
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rite Where land has been entered, the courts hold, in the cases 
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cited, that it is no longer the property of the United States, 
but of the purchaser. They say that he has purchased and 
paid for it, and holds a final certificate, which can no more 
be cancelled by the United States than a patent; and that 
in this respect there is no difference between a certificate 
holder and a patentee. The question therefore is not wheth- 
er the government may not, technically speaking, have been 
possessed of the fee, but who was the substantial owner. 

I have endeavored to show that the United States had a 
perfect title to the tract in question, and if I have succeeded, 
those authorities are inapplicable. 

For these reasons, I am of opinion that the judgment of 
the circuit court should be affirmed. 

Judgment reversed. 


McKay ys. THE Boarp OF SUPERVISORS OF THE COUNTY 
OF OUTAGAMIE, and others. 


This case is similar in principle to that of Ross vs. The Board of Supervisors, dc., 
ante, p. 26, and is decided in the same manner. 


APPEAL from the Circuit Court of Outagamie County. 

The complaint was the same as in the case of Ross vs. The 
Board of Supervisors of Outagamie County, ante, p. 26, and a 
demurrer to the complaint was overruled, from which decis- 
ion the appeal was taken. 


By the Court, Cote, J. In the case of Ross vs. The Board 
of Supervisors of Outagamie County, just decided, we held 
that a person purchasing a part of one of the cven sections in 
the Fox and Wisconsin Improvement grant, acquired a right 
or interest therein, which was subject to taxation under the 
laws of this state, even before tle passage of the act of con- 
gress of June 8th, 1858. We suppose that decision, in effect, 
disposes of this case. 
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The order overruling the demurrer to the complaint filed Jan. Term, 
herein, must be reversed, and the case remanded for further 1860. 
proceedings. Stars ex rel. 

Respssure 
Baxx 

Drxon, C. J., dissented, for the reasons assigned in his yy.viwos. 
dissenting opinion in the case of Ross vs. The Supervisors 
of Outagamie County, ante, p. 26. 
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STATE ex rel. REEDSBURG BANK ys. HASTINGS. : 
12 47 


By sections 4 and 5 of Article XI of the constitution of this state, there isasab- «© LRA 357n 
¥ Z pins 60 LRA 362n 

stantial reservation to the people themselves of all legislative power upon the Anne 
subject of banks and banking. 

The clause in the constitution which requires that ‘‘the rule of taxation shall be 
uniform,” is a limitation upon the legislature in the exercise of its general 
power to levy taxes, and not a restriction upon the people in the exercise of 
the power thus reserved. 


That portion of the banking law of this state which regulates the taxalion of the 
capital stock of banks, is therefore not in violation of that clause in the con- 
stitution. 

APPLICATION fora Mandamus. - 

The case will appear sufficiently from the opinion of the 
court. 

Geo. B. Smith, for relator. 

S U. Pinney, for respondent. 


By the Court, Dixon, C. J. This isan application for a March 8. 
mandamus to compel the respondent, who is treasurer of the 
state, to deliver to the relator, a corporation organized under 
the provisions of the law authorizing the business of bank- 
ing, certain interest coupons attached to the state bonds de- 
posited by the relator with the respondent as security for the 
redemption of its circulating notes. The proceeding is ami- 
cable in its nature, and designed to test the validity of that 
portion of the law which regulates the taxation of the capital 
stock of banks, and which is supposed to have been rendered 
doubtful by the decisions of this court in the cases of Knowl- 
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ton vs. The Supervisors of Rock Co., 9 Wis. 410, and The At- 
torney General vs. The Winnebago Lake & Fox River Plank- 
road Co., 11 Wis, 85. Those cases determine that the rule 
of Mniformity prescribed by the constitution, requires that all 
property taxed for the purposes of revenue, whether general 
or local, shall be taxed equally, according to its just and true 
value; and that no one species of property, from which such 
taxes may be collected, shall be taxed higher than any other 
species of equal value. 

The application sets forth, that the bank is the owner of 
thirty-four bonds issued by the state of Tennessee, and two 
issued by the state of Missouri, each for the sum of $1,000, 
drawing interest at the rate of six per cent. per annum, pay- 
able semi-annually, on the first days of January and July in 
each year, which it transferred to the respondent in trust, to 
secure the redemption of its circulating notes; that the semi- 
annual instalments of interest are secured by coupons attach- 
ed to each bond ; that on the first day of January, 1860, there 
became due upon each bond the sum of thirty dollars in in- 
terest, amounting in all to ten hundred and eighty dollars, 
which can only be collected on presentation of the proper 
coupons; that on the 15th day of Febrnary following, the 
bank comptroller made and delivered to the bank his order 
in writing, directed to the respondent, requiring him to de- 
liver the coupons to the bank; and that on the same day 
the order was presented to the respondent, who peremptorily 
refused to deliver the same, or either of them. 

The respondent, in his return, admits these allegations, 
but seeks to avoid them by averring that the capital stock 
of the bank is $50,000, upon which there became due and 
payable to him, as state treasurer, on the first day of Janu- 
ary, @ semi-annual tax of three-fourths of one per centum 
amounting to $375, which still remains unpaid ; and that he 
has a lien upon the coupons for the amount of the tax, to- 
gether with the additional sum of $500, which has been for- 
feited by reason of its non-payment. 

To this the bank demurs, upon the ground that the stat- 
ute (sec. 20, chap. 71, RS) is unconstitutional and void, 
within the principles established by the decisions above re- 
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ferred to. It reads as follows: “Every bank and banking Jan. Term, 
association, organized under the provisions of this chapter, : 
shall pay to the state treasurer, on the first day of January Stars ex rel. 
and July of each year, a semi-annual tax of three-fourths of Bar 
one per centum on the amount of capital stock of such bank gusrmves. 
or banking association; the first payment of such tax to be 
computed at the rate of one and a half per centum per an- 

num from the time of filing the certificate required in sec- 

tion two, to the first day of January or July then next suc- 

ceeding. If any bank or banking association, as aforesaid, 

shall neglect or refuse to pay said tax for ten days after it 

shall become due, notice of non-payment shall be sent to 

such delinquent, by the state treasurer, and if the payment 

be not made within twenty days thereafter, such delinquent 

bank or banking association, shall, in addition to the tax 
aforesaid, forfeit and pay to the said treasurer, for the use of 

the state, one per centum on the amount of its capital stock. 

The above semi-annual tax and forfeiture shall always con- 

stitute a lien on the interest of the securities deposited with 

the treasurer, as provided in section twenty-two; and in case 

of non-payment of such tax and forfeiture, or either of them, 

the treasurer is authorized and required to revoke the power 

of attorney granted such delinquent, as provided in section 
thirty-one, to collect the interest of such securities, and ap- 

ply the same to the payment of said tax and forfeiture, or 

either of them, and hold the balance, if any, subject to the 

order of such delinquent. If the interest of said securities 

shall be insufficient to pay said tax and forfeiture, the treas- 

urer, after deducting the amount of said interest, may collect 

the balance in any court of competent jurisdiction in the 

county where such delinquent is located, in the name and 

on behalf of the state. Said capital stock shall be exempt 

from all other taxes, except on that portion of said capital 

stock which shall consist of and include the real property of 

such banks or banking association; and the real property 

of all banks or banking associations, shall be assessed and 

taxed in the city, ward, village, or town where the same is lo- 

cated, for all state, county, town, and corporation purposes, 


in the name of such bank or banking association: Provided, 
Vou. XI—4 
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that the owner or holder of shares in stock, in any bank or 
banking association, shall not be taxed as an individual for 
such shares of stock.” 

It must be conceded that the mode of taxation here 
adopted cannot be distinguished, in principle, from that pre- 
scribed for the taxation of the property of rail and plank 
road companies, which was held to be unconstitutional ; and 
that if this were a statute of the ordinary character, or one 
which the legislature alone could enact, it must, within the 
principle of the plank road case, be held void. For it seems 
clear, that if it were a mere ordinary statute, such as the 
legislature is daily in the habit of passing, it could not be 
upheld on the ground that it was a contract between the 
state and the corporation. The existence of such a contract 
presupposes power on the part of the legislature to enter 
into it; and if the legislature had no such power, or were 
plainly prohibited by the constitution, then there would be 
no contract, and consequently no obligation to be violated. 
But it is insisted, on the part of the respondent, that the 
peculiar nature of the statute, and the mode of its enactment, 
under the constitution, is such that it cannot be governed 
by the doctrine there laid down; that it is not an exercise 
by the legislature of its general power to levy taxes, which 
the rule with respect to taxation was designed to limit, but 
that it is a kind of legislative act of the people, passed and 
adopted by them in their primary capacity, pursuant to a 
power reserved by the constitution itself, and therefore is 
not subject to those constitutional restraints which were de- 
signed to limit and control the action of their agents and 
representatives. We think the position is correct, and that 
it takes the capital stock of banks and banking associations 
out of the rule of taxation prescribed by the constitution for 
other taxable property. 

Sections four and five of Article XI of the constitution, 
are as follows: “Sec. 4. The legislature shall not have 
power to create, authorize, or incorporate, by general or 
special law, any bank or banking power or privilege, or any 
institution or incorporation, having any banking power or 
privilege whatever, except as provided in this article. 
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“Sec. 5. The legislature may submit to the voters, at Jan. ro 

any general election, the question of ‘bank or no bank,’ 
and if at any such election, a number of votes equal to a Srarsex rel. 
majority of all the votes cast at such election on that sub- aia 
ject, shall be in favor of banks, then the legislature shall pyysrxos. 
have power to grant bank charters, or to pass a general 
banking law, with such restrictions, and under such regula- 
tions as they may deem expedient and proper for the secur- 
ity of bill holders: Provided, that no such grant or law shall 
have any force or effect, until the same shall have been sub- 
mitted to a vote of the electors of the state, at some general 
election, and been approved by a majority of the votes cast 
on that subject at such election.” 

The law we are considering was enacted under these pro- 
visions of the constitution. At first, the legislature could 
not charter a bank, nor create any banking power or privi- 
lege whatever. It could only submit the question of “ bank 
or no bank,” to the voters, at some general election. A ma- 
jority of votes cast at such election having been in favor of 
banks, it could then grant bank charters, or pass a general 
banking law, neither of which, however, could be of any 
force or effect, until submitted to and approved by a majority 
of the electors voting on that subject at some subsequent 
general election. This was a substantial reservation to the 
people themselves, of all legislative power upon the subject 
of banks and banking. Not only could the legislature not 
act upon the subject without the assent of the people, but 
the people retained the power of determining, in every par- 
ticular, what the bank charters, or general banking law, 
should be. They could have no force until ratified by a 
majority of the voters. It is true, the constitution provides 
that the legislature must act, but only in subordination to 
the direct action of the people, and as a means of enabling 
them, in proper form, to express their superior will. The 
law emanates from the same source as the constitution, and 
in this respect would seem little inferior in dignity and im- 
portance to the constitution. The subject was considered of 
such gravity and interest, that all authority and control over 
it was withheld from the legislature, to be exercised by the 
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people i in their sovereign capacity, very much in the manner 
in which they ratified the constitution, and provided that it 
might be amended. 

The people having reserved the power, it is difficult to see 
how the restrictions of the constitution can be applied to it 
The reservation is absolute and unqualified, and carries with 
it the authority to prescribe what the law shall be in all re- 
spects The constitution is elsewhere silent upon this partic- 
ular subject, and leaves the action of the people free and 
unrestricted. It is so much legislative or political power ta- 
ken out of its operation, and retained to be acted upon by 
the people, in the same manner as the constitution itself It 
is not, therefore, within the spirit or object of the restrictions 
of the constitution They were intended to qualify and 
control those powers which were delegated to the several de- 
partments of the government, and it would be absurd to 
think of applying them to those which were not so delegated, 
and which the government, consequently, did not possess 
This power being retained in the hands of the people, there 
was no reason why they should seek to restrict its exercise. 
They surely were not afraid to trust themselves ; and if they 
had been, we can hardly see how they could have avoided it, 
since it is one of the essential attributes of sovereiguty, that 
it cannot prescribe limits to its own action. They did not, 
however, attempt to do so, and the law having been passed 
in pursuance of a power thus absolutely reserved, we do not 
see how it can be said to be an infringement of any of the 
provisions of the constitution. 

The demurrer must therefore be overruled. 


Nors.—The opinions in this and the next case, were not received in time to be 
inserted in their proper place.—Rep. 


In the matter of the petition of LukE Mowry for a writ of 
Habeas Corpus. 


Upon s judgment for damages for the wrongful and fraudulent misapplication 
and conversion of school land certificates, deposited as security for a loan, an 
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Nat. Eollins, for petitiomer. 
Smith, Keys & Gay, 20d Wakely & Temncy, omitra. 


By the Court, Drsos,C. 5. Certirari to the Judge of the 
Ninth Circuit, to bring up proceedings had before him on 
an application for a writ of habeas corpus, and for the ds 
charge of « petitioner from imprisonment The return of 
the judge, so far as it is necessary to state it, shows the iol- 
lowing facts: 

The petitioner, Luke Mowry, wee brought before him on 
2 hakvas corpus, allowed on petition, setting forth that the peti- 
tioner was confined in the common jail of the county of Dane, 
upon an execution issued on 2 judgment rendered in the 
Greuit court for that county, in favor of one Algernon & Wood, 
and against the petitioner, for a dt ariuing out of an express 
cotract; that an execution against the property of the peti- 
tioner had previously been issued upon the same judgment 
to the sheriff of Dane county, to whom the petitioner had of- 
fered unincumbered real estate belonging to himself in that 
county, sufficient in value to satisfy the whole or a part of 
the judgment, and requested that it be seized and sold, and 
bom he had likewise informed that he owned other unin- 
cambered real estate in the county, which he would turn out 
in case that offered should prove insufficient; and that the 
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sheriff, without the knowledge of the petitioner, and before 
the expiration of sixty days from the time it was issued, re- 
turned the execution unsatisfied, and admitted in his return 
that the petitioner had offered real estate, upon which he had 
refused to levy. A copy of the return was annexed to the 
petition, in which the sheriff certified that he had made dili- 
gent search for personal property belonging to the petitioner, 
with which to satisfy the execution, and that he could find 
none; and that he had demanded real estate, upon which 
the petitioner had turned out lot 7, in block 80, in the vil- 
lage of Howard, Dane county, which was worthless, and 
would not, if sold, pay the expenses of sale; and therefore he 
returned the execution unsatisfied. The execution against 
the person was thereupon issued. A copy of each execu- 
tion was annexed to the petition, and no exception was ta- 
ken tothe form or substance of either, save that the one 
against the person was not signed by all the attorneys who 
acted for Wood in this suit. It appcars that two firms of at- 
torneys appeared for him, and it was subscribed by only 
one of them. This objection was considered so groundless 
that it was abandoned in this court. 

The keeper of the jail returned that he detained the peti- 
tioner by virtue of the execution against his person, which 
he produced. To this return the petitioner demurred, on the 
ground that it did not deny that the action was one in which 
he could not be arrested, and that he had turned out unin- 
cumbered real estate upon the execution against his proper- 
ty, on which the sheriff had refused to levy. If the peti- 
tioner desired an inquiry into the nature of the action be- 
tween himself and Wood, and the facts touching the service 
and return of the first execution, as he evidently did, this 
was an entire mistake of practice. The jailer was only re- 
quired to return the authority and true cause of imprison- 
ment, as they had come to his knowledge, and it being an 
execution, he was to annex a copy to his return and produce 
the original. RS, chap. 168, sec. 18. This he did, and 
the execution being valid on its face, constituted, as to him, 
a good cause for the detention, which the demurrer admitted. 
Appendix, 8 Hill R, 658, note, 28. The causes assigned for 
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the demurrer were not matters of fact which the officer, in Jan. Term, 
his return, was bound to admit ordeny. They were strictly 
matters in avoidance of the return, which the petitioner should In re Mower. 
have alleged and proved, by way of answer, to show that 
the imprisonment, apparently lawful, was nevertheless not so, 
and that he was entitled to his discharge. This is the prac- 
tice clearly indicated by the statute. Sec. 26, chap. 158, RS 

The circuit judge, however, overlooked the mistake of the 
counsel for the petitioner, and proceeded to investigate the 
merits of his imprisonment, so far as they were made to ap- 
pear; and we will do the same thing. The record in the case 
of Wood vs. Mowry was produced, but no other proof was 
offered. A copy of the record is returned by the judge, from 
which it appears that the action was for damages alleged to 
have been sustained by Wood on account of the wrongful and 
fraudulent misapplication and conversion, by the petitioner, of 
certain school land certificates, the property of Wood. The 
complaint alleged that Wood had borrowed from the peti- 
tioner a sum of money, and, to secure the payment of the 
note, deposited with him the certificates, a description of 
which was given; that the petitioner had transferred the 
note to third parties, who had obtained a judgment thereon ; 
that the plaintiff was ready and willing and had offered to 
pay the judgment to the owners or to the petitioner, provided 
the certificates were delivered up to him; but that the own- 
ers of the judgment could not do so, as they had never had 
them in their possession, and the petitioner refused, falsely 
and fraudulently pretending he had sold them as a pledge, 
when, in truth and in fact, he had wrongfully and fraudu- 
lently misapplied and converted them to his own use. The 
value of the certificates was alleged to have largely exceeded 
the amount of the note. The petitioner, by his answer, de- 
nied the wrongful and fraudulent misapplication and conver- 
sion of the certificates, and insisted that he had made sale of 
them whilst the note was still in his possession, and applied 
the proceeds in part payment, as it was lawful for him to do. 
The jury, under the instructions of the court, found him 
“guilty as charged in the complaint,” and assessed the plain- 
tiff’s damages, for which the judgment was entered. 
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Two questions were considered by the judge: 1. Whcth- 
er the judgment was for a debt arising out of a contract; and 
2. Whether the return of the sheriff to the execution against 
the property of the petitioner, was sufficient to authorize the 
issuing of an execution against his person. He decided both 
against the petitioner; and we think he was unquestionably 
right. 

Section 2 of chapter 127 of the Revised Statutes, provides, 
among other things, that the defendant may be arrested and 
held to bail in an action for the recovery of damages, on a 
cause of action not arising out of contract, where he is not a 
resident of the state, or is about to remove therefrom, or where 
the action is for an injury to person or character, or for injur- 
ing, or for wrongfully taking, detaining or converting property. 
Section 7 of chapter 134 provides, that if the action be one 
in which the defendant might have been arrested under sec- 
tions 2 and 4 of chapter 127, an execution against the person 
of the judgment debtor may be issued to any county within 
the jurisdiction of the court, after the return of an execution 
against his property unsatisfied in whole or in part. 

The constitution, section 16, Article I, provides, that “no 
person shall be imprisoned for debt arising out of or founded 
on acontract, expressed or implied.” 

For the petitioner it is insisted, that as there was a con- 
tract between the parties in reference to the certificates, upon 
which an action might have been maintained, that which 
was instituted, must be considered as of the same nature, 
and treated as if brought upon the contract itself In sup- 
port of this view, we are referred to the case of Brown vs. 
Treat, 1 Hill, 255, in which it was said, that the act to abol- 
ish imprisonment for debt in the state of New York, was in- 
tended to reach all cases wherein the plaintiff might, in fact, 
have given credit to the defendant, and that he could not, 
by electing to sue in case or trover, change the truth, and 
deprive the defendant of his privilege. The case did not 
call for a decision of that question, and the doctrine thus in- 
timated was afterwards directly repudiated, both by the su- 
preme court and by the court for the correction of errors 
Suydam vs. Smith, 7 Hill, 182; IfcDuffie vs, Beddve, id., 578. 
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Admitting the analogy between our constitution and their Jan. Term, 
statute, the authority of that state is clearly against the peti- 
tioner. But the statute would seem to be susceptible of the In re Mowry. 
more extended application. The language of the constitu- 
tion, taken in its broad and popular sense, indicates a right 
accruing—a sum of money or other thing due or deliverable, 
by virtue of a contract, expressed between the parties, or 
implied from their acts and circumstances, or on account of 
a breach of it in respect to some matter provided for or con- 
templated by them when it was made—something springing 
out of the contract, and for the enforcement of which resort 
must be had to it—and seems not to include damages for 
those wrongful acts which either party may possibly do, and 
which, when done, are remotely connected with it, but were 
not anticipated by them at the time of making of it The 
act in question was precisely of this character. The com- 
plaint charged the petitioner with the fraudulent and wrong- 
ful conversion of securities placed in his hands for a specific 
purpose, and the jury found him guilty. This was an act 
not within the scope of the contract, and not contemplated 
or provided for by either party, or at least by Wood, at the 
time the securities were given, and constituted, in the eye of 
the law, a tort or wrong, which was heretofore redressed by 
an action on the case. The fact that it was coincident with 
an implied undertaking on the part of the petitioner not to 
convert the securities, did not relieve, but aggravated its 
character as a wrong. There are a great variety of torts con- 
nected with contracts, which, when they involve a violation 
of confidence, increase the moral guilt of the perpetrator. 
As was observed by the court in Suydam vs, Smith, “The 
man who wrongfully converts to his own use, the property 
which another has intrusted to his care, is chargeable with 
a deeper shade of moral guilt, than the one who converts 
property which he has either found or tortiously taken ; for 
in addition to the wrongful appropriation of another man’s 
goods, which is common to all the cases, the bailee is guilty 
of a breach of trust.” The conversion was an unauthorized 
act, and Wood's claim for damages, will, when analyzed, be 
found not to have rested upon the contract at all. It was 
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eee founded upon his prior right of property, and the interfer- 
1860 


DRess_er 
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Davis et al. 


ence of the petitioner in a particular over which the con- 
tract gave him no control. It existed, therefore, indepen- 
dently of the contract, and although the contract was set 
forth in the complaint, it was as inducement merely to the 
subsequent allegations of the wrong, which constituted the 
gravamen of the action. 

As to the return of the execution against property, we 
think it was sufficient to authorize the issuing of one against 
the person. The sheriff may not have a very wide discre- 
tion in determining the value of property upon which he is 
to levy, but when he honestly thinks it will not pay the ex- 
pense of sale, and will, therefore, increase instead of dimin- 
ishing the amount of the judgment, we think it clear that 
he may, at his peril, refuse to levy, and stating the facts, 
return the execution unsatisfied. If it should turn out that 
he is mistaken, or if he acts in bad faith, he undoubtedly 
becomes liable to the injured party. Such a case would pre- 
sent a very different question from that now before us. 
No attempt was made to impeach the return, by showing 
that the sheriff was mistaken, nor that he acted unfairly, 
and until that is done, the presumption is in favor of its 
correctness, 

For these reasons, the order of the circuit judge, remand- 
ing the petitioner, is affirmed with costs. 


DRESSLER v3. DAVIS, and others. 


Where a defendant appeals from a judgment of a justice of the peace to the coun- 
ty court, the plaintiff may, by leave of that court, before trial, amend his 
complaint, by increasing his claim for damages to an amount beyond the 
jurisdiction of the justice of the peace; and may recover such increased 
amount, if the justice of his case require it. 


APPEAL from the County Court of Milwaukee County. 
Dressler sued the defendants, Davis, Clark, and Stone, be- 
fore a justice of the peace, for injuries caused by the 
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negligent driving of a wagon along a public street, in the 
city of Milwaukee, demanding, in his complaint, judgment 
for one hundred dollars Trial before the justice, and 
judgment for the plaintiff, from which the defendants ap- 
pealed to the county court Upon the case being called 
in that court, the plaintiff, by leave of the court, and with 
the consent of the defendants, amended his complaint, by 
alleging his damages at two hundred dollars, and claiming 
judgment for that sum. He also discontinued the action 
as against the defendant Stone, amending his complaint ac- 
cordingly, and upon trial by a jury, obtained a verdict 
against the other defendants for two hundred dollars 
Whereupon the defendants moved the court to set aside 
the verdict, or that judgment be entered thereon for one 
hundred dollars only, which motion was overruled; the 
ruling excepted to; judgment entered upon the verdict, and 
an appeal taken to this court 
‘inches, Lynde & Miller, for appellants, argued, that 

the county court, on appeal from a justice of the peace, 
could not, even with consent of both parties, allow an 
amendment of the complaint before trial, so as to claim 
an amount beyond the jurisdiction of the justice, al- 
though it might, upon a trial on the merits, give judg- 
ment for an amount beyond the justice’s jurisdiction, if 
it should then appear that the plaintiff was properly en- 
titled to it 

Smith & Salomon, for respondent, cited: RS, 1858, p. 
699, sec. 217; Jackson vs. Covert, 5 Wend, 189; Moore vs. 
Tracy, 7 id, 229; Palmer vs. Wyle, 19 John Rep., 276; 
RS, 1849, p. 478, sec. 244 


By the Court, Dixox, C. J. The cases cited by the re- 
spondent’s counsel, (19 John, 276; 6 Wend, 139; and 7 id, 
229,) fully establish the law of New York under the former 
statutes of that state to have been, that upon an appeal to 
the court of common pleas from the judgment of a justice of 
the peace, the plaintiff, if the justice of his case required it, 
was entitled to recover in that court a judgment larger in 
amount than the sum over which the justice had jurisdiction, 
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pes Aa and exceeding the amount of damages claimed in his decla- 


Daressier 


v. 
Davis et al. 


ration. The reason assigned, in 19 John., 276, was, that the 
statute declared that the court of common pleas, having be- 
come possessed of the cause, should proceed to give judg- 
ment according as the very right of the case should appear, 
without regard to the previous trial had therein; which, the 
court said, dispensed with everything inconsistent with the 
mere justice of the case between the parties. The provisions 
of our Statutes of 1849, Chap. 88, Sec. 238, were substantial- 
ly thesame. They provided that upon the return being made 
and filed, the case being such as not to require a trial by jury, 
the county court should have power to examine and deter- 
mine the same, and to give such judgment, and make such 
order in the case, as law and justice between the parties should 
require, The 244th section provided, that the issue before 
the justice should be tried without other or further new dec- 
laration or pleading, except in such cases as should be oth- 
erwise directed by the court. The appeal in the present 
case, however, was taken after the adoption of the Code of 
Procedure, which prescribed the mode of taking and prose- 
cuting appcals from the judgments of justices of the peace, 
and repealed all former laws upon the subject. The only 
provisions of that instrument, material to be noticed in the 
present inquiry, are to be found in the 81st and 268th sections, 
The former is identical with section 37 of chap. 125; the 
latter, with section 217 of chap. 120 of our present Revised 
Statutes. By the former, the court was empowered, either 
before or after judgment, in furtherance of justice, and upon 
such terms as might be proper, to amend any pleadings or 
proceedings, by adding, striking out, or correcting a mistake 
in the name of any party, or a mistake in any other respect, 
or by inserting other allegations material to the case, provi- 
ded it did not substantially change the claim or defense. By 
the latter, which concerned appeals, it was provided that, 
where, as in the present case, the judgment appealed from, 
exclusive of costs, exceeded fifteen dollars, the action should 
be tried in the appellate court as cases originally brought there. 
It was undoubtedly the intention of the legislature, in view 
of the law as it previously stood, by this last provision, to 
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place actions thus brought up by appeal, on the same footing June Term, 
as to their hearing and determination, as they would have 
been if originally commenced in the appellate court, and by Raxxer et al. 
so doing, to enable that court to do complete justice between Hiosy. 
the parties. If for that purpose it became necessary, in 
the opinion of the court, to allow an amendment by increas- 
ing the amount of damages claimed by the plaintiff, that be- 
ing no change of the nature of his claim, it was as competent 
for it to do so, as it would have been if the suit had been 
originally commenced before it’ The trial or fair determin- 
ation of the rights of the parties being the object in view, to 
secure it, the court had the power to do any act which it 
could do for the same purpose in any other case. This view 
is supported by section 269 of the Code, which provided that 
upon the hearing of an appeal from a judgment, when the 
sum recovered before the justice, exclusive of costs, was less 
than fifteen dollars, the appellate court should give judgment 
according to the justice of the case, without regard to technical 
errors or defects which did not affect the merits It is im- 
possible to believe that the legislature intended to provide 
for the complete administration of justice in the cases of less, 
and at the same time intended not to provide for its like ad- 
ministration in those of greater importance. The fact that 
the defendants consented to the amendment, seems to be of 
no weight one way or the other, only so far as it may be 
considered a waiver by them of any objections which they 
might have urged, or an admission on their part that it was 
proper. 
The judgment of the circuit court is affirmed, with costs. 


RANNEY and another vs. HIGBY. 


The construction or legal effect of the contract between the parties in this case, 
has been settled by former adjudications. 4 Wis., 154; 5id., 62; Gid., 28. 

Where it became necessary on a trial, for the plaintiffs to produce and offer to 
the defendant a certificate of the receiver of an insurance company, showing 
the allowance of aclaim for loss of certain salt, shipped by plaintiffs to de- 
fendant, and lost in s storm, and the plaintiffs, on the trial, produced the 
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certificate of said receiver, showing the allowance of a claim, but stating that 
it was for loss and damage by fire, on a marine policy, and there was some 
evidence before the jury tending to show that the certificate was the identi- 
cal one issued for the lossof said salt: Held, that the recital in the certificate 
as to the cause of the loss, was not conclusive evidence that the claim certi- 
fied to, did originate in a loas by fire, and an instruction to that effect, asked 
for by the plaintiffs, shonld have been given. 

Plaintiffs sent to defendant a statement of their account, containing sundry 
charges, giving defendant credit for sundry payments, and showing a balance 
due the plaintiffs of about @400: Hed, that plaintiffs were not bound, in 
bringing suit, to declare for the balance uf the general account so exhibited, 
but might select a single item in their account not larger in amount than 
such balance, and sue therefor; especially as it appeared that the item select- 
ed was the only one in the whole account, about which there was any dis- 
pute between the parties. 


APPEAL from the Circuit Court for Jlwaukee County. 

A full statement of the facts out of which this suit arose, 
may be found in 4 Wis, 154; 5 id., 62; and 6 id, 28; and 
it is deemed necessary to state here only so much of the ev- 
idence presented on the last trial, as gave rise to questions 
not previously decided by the supreme court in this case. 
The action was assumpsit, to recover the price of 350 bar- 
rels of salt, sold by the plaintiffs to the defendant, and ship- 
ped from Buffalo for Milwaukee, per schooner J. Patton, and 
lost on the voyage, in a storm. Declaration, the common 
counts for goods sold, with bill of particulars. Plea, general 
issue, The plaintiffs had been requested by the defendant 
to insure the salt for their benefit, and they caused it to be 
insured in the Utica Insurance Company, insuring at the 
same time some salt shipped by them on the same vessel to 
one AfcKay. The Insurance Co. adjusted the loss on both 
shipments, and gave their acceptance of Ranney & Co.'s draft 
for $643 75, the amount of both losses, payable May 25th, 
1852. The Insurance Co. failed before maturity of the draft, 
and its assets were placed in the hands of Geo. S. Dana, re- 
ceiver, who issued to Ranney & Co. a certificate, dated Jan. 
14th, 1858, stating that they had exhibited to him a claim 
against the Utica Ins. Co., for loss and damage by fire of cer- 
tain property, under a marine policy of said company, and 
certifying that said claim was allowed at $643,75, as of May 
25th, 1852 ; the words in italics, and the figures, being written, 
and the rest of the certificate being in print. The following 
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indorsement was on the back of the draft; ‘Certificate given June Term, 
for this draft, January 14th, 1858, for $643,75. Go. 8. Da- 860. 
NA, Receiver.” On the trial, the plaintiffs’ counsel produced, Raxwar et al. 
and offered to the defendant, the abovementioned draft and roar. 
certificate, subject to McKay's interest therein, which defend- 
ant refused to receive, but read them in evidence. 

A question was made before the jury, as to whether said 
draft and certificate were the identical ones which plaintifis 
had received on account of the loss of said salt; and in- 
structions were given by the circuit court to the jury, upon 
that question, which will be found stated sufficiently in the 
opinion of the court. There had also been other dealings 
between the parties, and the defendant introduced on the 
trial, a statement of accounts, which the plaintiffs had sent 
to him under date of January 31st, 1852, which contained 
sundry charges for salt shipped to the defendant, includ- 
ing that shipped by the J. Patton, and for insurance and 
interest, amounting in all to $3,076,09; and gave the 
defendant credit for three drafts, one for $1,500, one for 
$800, and one for $400, striking a balance in favor of 
the plaintiffs, of $401,098; and also another statement of 
account sent to them by the plaintiffs, May 26th, 1852, in 
which the defendant was debited as follows: 


1852 :-— 
Jan. 31.—To balance of account rendered, $401 98 
To paid protest, ete, . . 1 70 
J une 1.—To five months’ interest on bal- 
ance of account, : ethioey tet ¥ f 
$413 05 


The circuit court, at the request of the defendant, instruct- 
ed the jury, among other things, as follows: 1. That the 
plaintiffs cannot, in this action, recover a general balance of 
account, and if the jury find that a draft was drawn against 
the value of the salt by the plaintiffs on the defendant, and 
was paid by the defendant, then the plaintiffs cannot recover, 
although there may be a general balance of account in their 
favor. 2. That if, in this case, an account existed between 
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June Term, the plaintiffs and defendant, and it appears to the jury that 


payments by the defendant have been made to a larger 


Rayner et sl amount than the item sued for, the plaintiffs cannot recover. 


Ve 
Hicsy. 


June 4, 


8. That when the plaintiffs select certain items of a running 
account, and bring suit upon such items, it amounts, for the 
purposes of the suit, to a waiver of the other items; and 
upon proof by the defendant, of payments applicable to the 
entire account, to a larger amount than the item sued upon, 
he is entitled to a verdict. 

To these instructions the plaintiffs excepted. The jury 
found for the defendant, and from the judgment on the ver- 
dict, this appeal was taken. 

Smith & Salomon, for appellants. 

Ogden, Brown & Ogden, for respondent : 

Although there might have been a balance, on the gen- 
eral account between the parties, due to the plaintiffs, they 
have not sued for such balance, and cannot recover it in 
this action. There was a running account between the par- 
ties, upon which the drafts were credited, and a general bal- 
ance struck by the plaintiffs. This was binding upon them, 
and they could not select from this general account a single 
item upon which to sue. . The payments were made as well 
upon that item as all others; the act of the plaintiffs, in 
suing upon that item alone, amounts to an abandonment 
of all the others; and if payments applicable upon the en- 
tire account are proved to an amount exceeding the item 
sued on, the plaintiffs cannot resort to the items not de- 
clared on, to increase their claim. The defendant has a right 
to notice, by the declaration, of the entire claim, so that he 
may disprove any item that is wrong. 


By the Courts Dixon, C. J. This is the fourth time this 
case has been before this court. Whatever might have 
been our views as to the construction and effect of the 
original contract between the parties, were the question res 
integra, it must now, in view of the former adjudications, 
be regarded as res adjudicata. 

By those adjudications, (4 Wis, 154, 5 id., 62, and 6 id, 
28,) it is established that there was an absolute contract 
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between them, upon which the defendant was liable to June Term, 
pay the plaintiffs for the salt, notwithstanding it was lost 
in transitu, unless the defendant could show that they had Raxwar et al. 
received payment by the money secured upon the policy of Host. 
insurance; and that the defendant is entitled to the ac- 
ceptance of the insurance company, for the amount of the 
loss as adjusted by the plaintiffs This last proposition 
seems to establish also, that the defendant is entitled to 
the certificate of the receiver of the insurance company 
given for the acceptance, and noted on the back of it 
We do not propose to enter into any discussion of the 
correctness of either of these propositions. Upon the trial, 
the plaintiffs complied with the last, both with respect to 
the acceptance and certificate, provided those produced and 
offered to the defendant were the same received by the 
plaintiffs, upon which some doubts were raised. Without 
giving our own impression, formed ‘from the evidence as it 
appears before us, upon this question of identity, we think 
that the circuit judge erred in refusing the ninth instruction 
asked by the plaintiffs’ counsel, to-wit: that the fact that the 
tords, “loss or damage by fire,” are found in the certificate of 
the receiver, 1s not conclusive evidence that the claim certified 
originated in a loss by fire. It certainly needs no argument 
or citation of authorities to show that such recital in the cer- 
tificate was not conclusive, and that it might be shown that 
it was not a loss by fire, and that it was so recited by mis- 
take. Itis contended by the counsel for the defendant, that 
the error committed by this refusal, was rectified in a subse- 
quent portion of the charge, where, he says, it was in sub- 
stance given. Wedo not think so. The instruction asked, 
which was correct, was plainly and pointedly refused. The 
subsequent instructions, in which the jury were told, that in 
determining the question of identity, they could consider as 
strong circumstances, the coincidence of dates, names, signa- 
tures, amounts, &c., it is true, look as if it was intended to 
submit to them the question of identity, notwithstanding 
the recital; yet from the manner in which they were given, 
we do not think they were calculated completely to remove 


from the minds of the jurors, the impression which they 
Vou. XU—5 
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— Term, must have received from such refusal. The jury were not 


directly told, that if, in their opinion, from the evidence be- 


Raxwer et al fore them, the draft and certificate were given in settlement 


Ebest. 


for the loss of the salt, then their verdict should be for the 
plaintiffs. Indeed, some portions of the subsequent instruc- 
tions seem to have an opposite tendency. They were told 
that there was no explanation of the mistake in the certifi- 
cate, unless, indeed, they could draw it from the face of the 
draft, and other parts of the certificate, and that they must 
take all written instruments in their plain and obvious 
meaning. This language can hardly be said to be equi- 
valent to giving the instruction asked by the plaintiffs’ 
counsel. 

The only other feature in which the case differs from 
what it was when heretofore before this court, grows out of 
the introduction in evidence of the statement of account, 
furnished by the plaintiffs to the defendant, in the letter of 
January 31st, 1852. The letter in which the balance claim- 
ed to be due is stated, and in which it is said the account is 
inclosed, was in evidence, as appears from the case reported 
in 5 Wis We do not see how this varies the case. It is 
contended that the draft of $1500 appearing as a general 
credit in this statement of accounts, is conclusive proof as 
against the plaintiffs, that the moneys received upon it were 
applied generally to the account, and that the plaintiffs 
could not afterwards select a single item, less in amount 
than the general balance claimed to be due, and sue upon 
it, but must sue, if at all, for such balance. If this ques- 
tion is not to be regarded as settled by former adjudications 
in this case, still we do not think the proposition is correct 
particularly where, as in this case, it appears that the select- 
ed item sued upon, is the only one in the whole account 
about which there is any dispute between the parties Cer- 
tainly the defendant cannot complain at this course of pro- 
ceeding. He is not wronged by it If after having furn- 
ished such statement, the plaintiffs had sought to apply 
the payment to the disputed or doubtful item, and had 
then brought suit upon one about which there was no dis- 
pute, thus endeavoring to shun an investigation of the 
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doubtful item, there would be some reason for the rule. 
But here there is none. 
The judgment must be reversed, and a new trial awarded. 


STREUBEL VS. MILWAUKEE AND MISSISSIPPI RAILROAD 
CoMPANY. 


By an act of the legislature, which took effect in April, 1855, it was enacted that, 
“All railroad corporations within this state, shall be responsible and obligat- 
ed in law to the laborers on the line or lines of railroads being constructed 
by said corporations, and are responsible and liable to pay for all labor per- 
formed by said laborers, severally, upon said road or roads, to the persons 
performing such labor * * * and for the purposes of this act, all the usu- 
al remedies by action are given to any and all such laborers against any such 
corporation. * * * No suit shall be maintained under the provisions of 
this act, until such laborer shall have given thirty days notice in writing to 
the president or secretary of such company, that wages are due him, and 
that the company is required to make payment for such wages so due, stat- 
ing the amount claimed.”” This act was repealed by an act which took effect 
in March, 1857, and which enacted that, ‘‘Whenever any laborer upon any 
railroad in this state, shall have just claim or demand to the amount of twen- 
ty dollars or more, for labor performed on such railroad, against any person 
being contractor on such railroad with the railroad company for the con- 
structicn of any part of the railroad of said company, such railroad company 
shall be liable to pay such laborer the amount of such claim, provided such 
laborer shall have given notice to such railroad company, within thirty days 
after such claim or demand shall have accrued that he has such claim or de- 
mand, and provided also, such claim or demand shall have accrued within sixty 
days prior tothe giving of such notice, &c.:’’ Held, that a person who performed 
labor for a sub-contractor, upon one of said railroads, in the summer and fall 
of the year 1856, and in October of ‘that year gave notice of his claim to such 
railroad company, as required by the act of 1855, acquired a vested right to 
recover from such company the wages of such labor, which the act of 1857 
could not divest, and aa action against the company, for such wages, though 
not commenced until after the act of 1857 took effect, could be maintained. 


Cou, J., dissenting. 


APPEAL from the circuit court for Milwaukee county. 
The complaint in this action, which was filed in May, 
1857, alleged that the plaintiff, Streubel, had performed labor 
to the amount of $536, on section 17 of the defendants’ 
railroad, under the employment of a sub-contractor, who 
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Jone Term, was engaged in constructing the same; that said labor was 

1860. performed between the 22d day of April, 1858, and the 

Sraveas 18th day of October following; that more than thirty days 

Sea eae previous to the commencement of the action, he gave notice 

RB Co. in writing to the president or secretary of said railroad com- 

pany, stating that wages for work done by him as a laborer 

on the line of said road, were due him, and that said com- 

pany were required to make payment therefor, stating also 

the amount of wages so due; that said sub-contractor and 

the defendant, had always refused to pay him said sum ; 
wherefore, he demanded judgment, &c. 

The defendant answered, denying that the plaintiff had 
performed labor on said road, and, for further answer, al- 
leged that for all the labor done by the plaintiff on said road, 
he had been fully paid. 

On the trial, the plaintiff proved the facts stated in his 
complaint. The counsel for the defendant, thereupon moved 
the court for a nonsuit, on the ground that the act of 1855, 
under which the plaintiff claimed to recover, was repealed 
by the act of 1857, and that there was no proof of such a 
notice to the company as the act of 1857 required; which 
motion the court overruled, on the ground that the service 
of the notice upon the company, before the passage of the 
act of 1857, gave the plaintiff a vested right, which subse- 
quent legislation could not impair, to which ruling the de- 
fendant excepted. The defendant then proved that the sub- 
contractor on said section 17, had been fully paid. 

The court, among other things, charged the jury: “That 
the notice to the defendant having been given before the 
passage of the act of 1857, made the right of the plaintiff to 
hold the defendant responsible for wages, a vested right, 
which no subsequent legislation could impair;” to which 
charge the defendant excepted. 

The defendant asked the court to charge the jury as fol- 
lows: “That the plaintiff has failed to make proof of such a 
case, as, under the law, entitles him to recover against the 
defendant, and that their verdict must be for the defend- 
ant;” which instruction the court refused to give, and the 
defendant excepted. 
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The defendant further asked the court to instruct the jury June Term, 
as follows: ‘That the law of 1857, entitled ‘an act further 1860. 
to protect laborers on railways,’ repeals the act entitled, Srarves, 
‘an act for the protection of laborers on railroads,’ ap- Mn. & Mise 
proved March 31st, 1855, and that the plaintiff is seeking ™ © 
to recover under the act of 1855, and the papers in the case 
show that this suit was not commenced until after the act of 
1857 had gone into effect, and that by virtue of the act of 
1857, the plaintiff had shown no cause of action against the 
defendants ;” which instruction the court refused to give, 
and the defendant excepted. 

The jury returned a verdict of $400 in favor of the plaintiff 

The defendant moved to set aside the verdict and for a 
new trial, for the reasons, that the court erred in not grant- 
ing a nonsuit; that the court erred in not giving the specific 
instructions asked by the defendant; that the court erred in 
charging the jury that the plaintiff, by serving the notice re- 
quired by the act of 1855, acquired a vested right, which 
no subsequent legislation could impair; and that the com- 
plaint sets forth no cause of action; which motion the court 
overruled, (the defendant excepting,) and rendered judgment 
upon the verdict, from which the railroad company appealed. 

Finches, Lynde & Miller, for appellant : 

The act of 1855 only gave the laborer on railroads a rem- 
edy which he did not have before; and it was competent 
for the legislature to repeal the act, and cut off or destroy 
the remedy. The constitutional power of a legislature to 
enact a law which merely changes or destroys a remedy, is 
well settled. It has been affirmed in a number of cases, and 
under various circumstances, as follows: In a case where 
the creditor, at the time of making the contract, had the 
right to imprison the debtor, it has been held, that the reme- 
dy might lawfully be abolished as to existing as well as fu- 
ture contracts, absolutely or conditionally, by means of in- 
solvent laws. Sturges vs. Crowninshield, 4 Wheat., 122, 200, 

201; Afason vs. Haile, 12 id., 870; Beers vs. Haughton, 9 Pe- 
ters, 829. So as to limitation laws; the legislature may 
lawfully enact a statute limiting the time within which suits 
may be brought to enforce demands, where there was before 
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no limitation. Hawkins vs. Barney's lessees, 5 Peters, 457 ; 
Smith vs. Morrison, 22 Pick., 480; Call vs. Hagger, 8 io 
428, So as to an act giving to an assignee the title to all 
the insolvent’s property, including any which might have been 
attached on mesne process. The act was held to apply toa 
debt contracted before the passage of the act. “It divested 
the creditor, under certain circumstances, of his remedy by 
attachment, which existed in full force when the contract 
was made.” Bigelow vs. Pritchard, 21 Pick., 169; 8 Denio, 
274. Soas to a law exempting property from sale on exe- 
cution, which at the time of making the contract was not 
exempt. Morse vs. Goold, 1 Kernan, 281. 

The respondent had no vested right The giving of the 
notice did not of itself create any liability on the part of the 
appellant. The law, and not the notice given, fixed the lia- 
bility. The notice was required to be given simply as a con- 
dition precedent to the bringing of the suit. It did not make 
the claim of the respondent any more binding upon the com- 
pany. Session Laws of 1855, p. 87. 

G. Von Deutch, for respondent : 

The statute of 1855 fixed the liability of the appellant 
It is itself the obligation of the contract, and cannot be re- 
pealed so as to divest or impair rights acquired under it. 
Bruce vs, Schuyler, 4 Gilm., 221; Sturges vs. Crowninshield, 4 
Wheat, 122,197; KF. & M Bank of Penn. vs. Smith, 6 
Wheat., 181; Oriental Bank vs. Freeze, 6 Shep., 109; Lam- 
bertson vs. Hogan, 2 Barr, 22. 

The obligation of a contract is the law which binds the 
parties to perform their agreement. Ogden vs. Saunders, 12 
Wheat, 218, 257. Chapter 27 of the laws of 1857, repealed 
the laws of 1855 referred to, at the same time enacting a 
substitute, m1 the main the same as the former act, adding, 
however, a condition precedent to the liability of the corpo- 
ration, to wit: the service of the notice within thirty or sixty 
days (it is doubtful which) after the demand shall have ac- 
crued. It is insisted that the plaintiff should show a cause 
of action within the latter act, as it was in force before 
the suit was commenced. The absurdity of this position is 
apparent, as the act was passed four months after the demand 


OF THE STATE OF WISCONSIN. 71 


accrued, and requires notice to be given within, at most, June Term, 
sixty days after the demand accrued. It would require an 

act to be done a couple of months in the past. The law of Srarvne. 
1857 would be clearly unconstitutional, if it were intended Mn. & Mass 
to affect this case; but we hold it to be “a settled rule of * 
construction, that a statute should not have a retrospective 
operation, unless the intention to have it so operate, is clearly 
expressed.” Hastings vs. Lane, 15 Maine, 184; Oriental 

Bank vs. Freeze, supra; Dash vs. Van Kleeck, 7 Johns., 477 ; 

3 Dall, 391, 879; 2 Gallis, 189; Briggs vs. Hubbard, 19 

Vt, 86. 


By the Court, Dixon, C. J. Under the common law sys- June 19. 
tem of pleading and practice, this would have been denomi- 
nated an action of assumpsit for work and labor. It was 
commenced by the respondent against the appellant in the 
circuit court of Milwaukee county, in the month of May, 
1857, to recover the price and value of work done by the 
respondent as a laborer, in the construction of the line of 
railroad of the appellant, in the year 1856, under the provis- 
ions of chap. 86, Laws of 1855, entitled “an act for the pro- 
tection of laborers on railroads.” The respondent was em- 
ployed as such laborer by a sub-contractor of the appellant. 

Before this action was commenced, viz: on the 28th day 
of February, 1857, the act above referred to, and under 
which the respondent performed his labor, was repealed by 
the third section of chap. 27, Laws of 1857, entitled “an act 
further to protect laborers on railroads.” The act of 1855 
was in the following words: ‘All railroad corporations 
within this state shall be responsible and obligated in law to the 
laborers on the line or lines of railroads being constructed by 
said corporations, and are responsible and liable to pay for all 
labor performed by said laborers severally, upon said road or 
roads, to the persons performing such labor ; and it shall be the 
duty of said corporations, to require of all contractors and 
sub-contractors ample bond or other security, satisfactory to 
said corporations, conditioned that all laborers on said road or 
roads shall be first paid, before the estimates due said contract- 
ors or sub-contractors by said corporations, shall be paid by 
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or sub-contractors, and for the purposes of this act all the usual 
remedies by action are given to any and all such laborers against 
any such corporations. No suit shall be maintained under the 
provisions of this act, until such laborer shall have given 
thirty days’ notice, in writing, to the president or secretary 
of such company, that wages are due him, and that the com- 
pany is required to make payment for such wages so due, 
stating the amount claimed.” The act took effect and was 
in force from and after its passage. The act of 1857, by the 
third section of which the foregoing act was repealed, con- 
tinued the liabilities of railroad companies to pay laborers 
for work performed on their roads, but provided that such 
companies should not be liable when the claim or demand of 
the laborer was less than twenty dollars; that the laborer 
should give notice to the company, within thirty days after 
his claim or demand should accrue, that he had such claim 
or demand; and that such claim or demand should have ac- 
crued within sixty days prior to the giving of such notice, 
which notice should be in writing, specifying the nature and 
amount of the claim, and be served on the seerctary or chief 
engineer, &c. The notice required by the act of 1855, to be 
given to the president or secretary of the company, thirty 
days prior to the commencement of suit, was proved to have 
been given by the respondent in the month of October, 1856. 
Upon the trial the circuit judge instructed the jury, “that 
the notice to the defendant having been given before the 
passage of the act of 1857, made the right of the plaintiff to 
hold the defendant responsible for wages, a vested right, 
which no subsequent legislation could impair. To this in- 
struction the counsel forthe appellant excepted. The coun- 
sel for the appellant likewise requested the court to instruct 
the jury, “that the law of 1857 repealed the law of 1855, 
and that the plaintiff was seeking to recover under the act 
of 1855, and that the papers in the case showed that the suit 
was not commenced until after the act of 1857 had gone into 
effect, and that, by virtue of the act of 1857, the plaintiff 
had shown no cause of action against the defendant” This 
instruction was refused, and the counsel for the appellant 
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excepted. A verdict having been found for the respondent June Term, 
for the amount of his claim, and judgment thereupon per- “*"" 1860. 
fected against the company, they appealed to this court, for Srascam, 
the purpose of obtaining a review of the questions involved un 4 Mus 
in these exceptions The cause was argued at the January *® © 
term, 1859, and the judgment of the circuit court reversed. 
At the June term, 1859, a motion for rehearing was made 
and granted. At this time a reargument was had, and it 
now becomes our duty to express the views of a majority of 
the court upon the questions presented. 
The former decision of this court proceeds upon the idea 
that the act of 1855 created, and gave to the laborer, a mere 
remedy against the company, where by law none before ex- 
isted; that it did not create or impose upon it any obliga- 
tion, or give the laborer any right; and that inasmuch as all 
mere matters of remedy are at all times subject to modifica- 
tion and control by the legislature, its repeal took away such 
remedy, and no action could thereafter be maintained. With 
the doctrines of the opinion there given, as to the power 
of the legislature to regulate, modify, change, or repeal 
remedies, we entirely concur, but we dissent at the very 
threshold of the inquiry, as to the construction of the act 
itself It is fairly to be implied from the reasons there 
given, that if by virtue of the act and the subsequent trans- 
actions of the parties under it, an obligation or duty was im- 
posed upon the company to pay the respondent for his labor, 
its subsequent repeal would not have affected his rights; 
and yet not one word is said by way of showing that no 
such obligation or duty, on the part of the company, ex- 
isted or was created. It was taken for granted that there 
was none. It is needless for us to enter into an argu- 
ment, or to cite authorities to show that if, by the dealings 
of the parties while the act was in force, the appellant be- 
came obliged, in law, as upon a contract, to pay the respon- 
dent for his labor, no subsequent legislation could impair 
or defeat such obligation It seems to us that the inten- 
tion of the legislature to create such obligation, could not 
by any language have been more plainly and unmistake- 
ably manifested. The act declared, that all ra:lroad corpor- 
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ations within this state should be responsible and obligated in 
law, to the laborers on the line or lines of railroads being con- 

structed by said corporations, and were responsible and liable 
to pay for all labor performed by said laborers severally, upon 
said road or roads, to the persons performing such labor. It 
furthermore made it the duty of such corporations to se- 
cure themselves against such liability, by ample bonds or 
other securities from their contractors and sub-contractors. 
The act was prospective, and the power of the legislature, as to 
all future transactions, to regulate and control contracts, by 
prescribing the manner in which they shall be made, how they 
shall be evidenced, and by what forms and ceremonies they 
shall be solemnized, by declaring what future voluntary acts 
of partics, in relation to a particular subject matter, shall be 
deemed acontract, and, if it pleases, by creating implications 
from such acts, from which certain declared obligations shall 
flow, cannot be denied or doubted. Instances of the exercise 
of this legislative power are frequent. It was in the exercise 
of this power that the act in question was passed. After 
its passage, and while it was in full force, the appellant car- 
ried on the business of constructing its road, and, through 
the agency of contractors and sub-contractors, contracted 
with and employed laborers for that purpose. The laborers, 
through the same agency, contracted with the appellant to 
perform the labor, and having done so, were entitled to look 
directly to it for their pay. The appellant, by prosecuting 
its work, assented to the obligation imposed by law to pay 
the laborers their wages; and the laborers, relying upon 
such assent and obligation, performed their work. In this, 
as in all other cases where contracts are regulated by law, 
the parties are presumed to have acted with reference to 
it, to have consented to such conditions and duties as it 
imposed, and to have acquired such rights as it gave. 
Their acts are to be interpreted by it The appellant, by 
letting its contracts and setting in motion the means by 
which laborers were employed, thereby agreed and promised 
to pay them. The laborers, by accepting such employment 
and doing the work, asscnted to such agreement and prom- 
ise. Upon this point, the minds of the parties just as com- 
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pletely and effectually met, constituting a contract, distinct June Term, 
and independent from that which existed between the la- 
borer and his immediate employer, except so far as theSrmzva 
price was concerned, as if they had reduced the agree-yn g° Miss, 
ment to writing, and witnessed it by signatures and seals, 2. Co. 
We are, thercfore, of opinion, that the transaction was a 
contract between the parties, under which the right of the 
respondent to demand and recover his pay from the appel- 
lant, became vested, while the act was in force, and that the 
legislature could not, by its subsequent repeal, impair or 
divest them. It could, indeed, repeal the law; but it could 
not repeal the acts of the parties done under it, or de- 
stroy the rights of the respondent, acquired by virtue of 
such acts.) They were past transactions, over which the leg- 
islature had no control. 
It seems to us that the court, inits former decision, failed 
to discriminate between a right and a remedy. The refusal 
of the circuit judge to give the instruction asked by the ap- 
pellant’s counsel, is not referred to or commented upon at 
all That portion of the charge in which the circuit judge 
told the jury, “that the notice to the defendant having been 
given before the passage of the act of 1857, made the right 
of the plaintiff to hold the defendant responsible for wages, 
a vested right,” &c, is alone noticed, and arguments are 
used to show that the giving of this notice was a part of 
the remedy; and because it was, it was concluded that the 
act created or gave merely a new remedy, which went down 
with its repeal, and, therefore, the action could not be main- 
tained. To the point that the giving of the notice was a 
part of the remedy and no part of the right, we fully as- 
sent. The circuit judge was undoubtedly in error, when he 
said that it was the giving of the notice which vested the 
right. The giving of the notice was one of the steps made 
necessary by the statute, towards the enforcement of the pre- 
viously perfected obligation, by an action in a court of law. 
It was intended, no doubt, to enable the corporation, by 
having notice of the nature and extent of the claim, to ad- 
just and pay it, without incurring the expense and trouble 
of litigation. It was a restriction upon the action or rem- 
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edy of the laborer, which the legislature could, and very 
properly did impose. The legislature foresaw that, without 
it, the company would be Rabie to suit at once, without 
warning as to the amount due, or an opportunity given 
for voluntary payment. It was the performance of the la- 
bor, under an agreement on the part of the company to pay, 
which gave the right and created the obligation, and these 
existed just as completely before the giving of the notice 
as afterwards. If, in an action brought by a laborer, while 
the act was in force, judgment had gone against him, be- 
cause he had not given, or for the reason that he failed to 
prove the service of such notice, such judgment would 
have been no bar to a future action, commenced after he 
had given the requisite notice, or when he made the proof 
of service. Such neglect or failure could have gone only 
in abatement, which proves clearly, that the giving of the 
notice pertained to the remedy, and not to the right. 

It scems to have been supposed that because the Icgisla- 
ture, out of an excess of caution, after having declared that 
the corporation should be liable to pay for all labor to the 
persons performing the same, gave to such laborers all “the 
usual remedics by action,” that the case is thereby taken out 
of the operation of the gencral rule, and that thereby the leg- 
islature had some superior or reserved power to strike down 
and annihilate the contracts of parties made under the act. 
We do not think this is so. The rights of the laborers, and 
their remedies to enforce them, would have been as complete 
without the clause giving “the usual remedies by action,” as 
with it. The obligation to pay being established by the acts 
and contract of the parties, the courts of the state would have 
afforded the laborer a remedy for his damages in case of a 
breach, as well without as with this clause; and therefore its 
repeal took nothing away from, as its enactment added noth- 
ing to, his rights) He was thereafter at liberty to resort to 
his remedy as he would have done before, with this differ- 
ence only, that its repeal removed the restriction of thirty 
days’ notice before suit brought, which he need neither give, 
aver nor prove. 

It is said in the former opinion, that “it is manifest that 
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the law of 1845 gave a laborer upon a railroad a right of ac- June Term, 

tion against a company, where none would have existed at 2° 
& Peeyyuere 

common law. In the ordinary and regular course of justice, eramaeD 

the laborer would have been compelled to bring his action Mn. & Miss, 

alone against the party employing him. But this act, and mat 

the subsequent one of 1857, enables a party to bring a suit, 

under certain limitations, directly against the corporation, 

although in fact no contract, express or implied, exists between 

him and such corporation. Notwithstanding this additional 

remedy, the employee might still pursuc the principal debt- 

or, and enforce payment against him, if he saw proper. This 

new remedy is one given by the statute, and the legislature 

could rightfully alter ér modify this remedy, as might be 

deemed expedient, without affecting any contract existing 

between the parties.” Now, while it is true that the law 

gave a new remedy, yet it did so by declaring that certain 

future voluntary acts of the parties should be a contract, by 

which they should be bound, and for the breach of which 

courts of law would afford redress in damages. This was 

the only legitimate and constitutional method of giving the 

remedy ; and we deny that the Icgislature can by act give a 

right of action, when no contract, express or implied, exists 

between the partics, except it be for a penalty or forfeiture 

incurred after the passage of the law inflicting it; or by way 

of garnishment or warning to a person having property in 

his hands belonging to a defendant, which is in reality not a 

right of action against the person warned, but a proceeding 

against the property of the principal debtor in his possession, 

and in no way affects his right or liabilities. It is plain that 

the obligations imposed upon the companies were not in the 

nature of penalties or forfeitures, which would be swept 

away by a repeal of the law. Nor do they resemble the 

proceeding of garnishment. Their liability was not made to 

depend upon the state of their accounts with their contract- 

ors or sub-contractors, or upon the fact of their being indebt- 

ed to them. It was made their duty to indemnify them- 

selves against such liabilities, by securities to be taken from 

such contractors, and if they did not doso, it was their own 

fault. It was therefore necessary for the legislature to pro- 
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vide for the creation of the obligation by the consent of the 
parties, before it could give the remedy. The remedy fol- 
lows the obligation, and gives damages for its violation. It 
is impossible to conceive of a remedy, in a case like the 
present, without the existence of the previously broken 
promise or agreement. The legislature cannot give a reme- 
dy against one person to compel him, against his will, to pay 
the debt of another. It could not give one against the com- 
pany to compel it to pay the debt of its contractor. It gave 
the remedy to compel it to pay its own debt and perform its 
own promise. The fact that the contractors and sub-con- 
tractors were likewise holden to pay the laborers, made no 
difference. It frequently happens that two or more persons 
are severally bound for the payment of the same debt; and 
because they are so, the obligation as to any one of them is 
none the less sacred or binding, until it is discharged by pay- 
ment. The creditor is at liberty to take as many securities 
as he pleases, and to resort to any or all of them until his 
debt is paid. If the act of 1855 had given a specific reme- 
dy upon the contract of the company, as debt or covenant, 
when by the common law the action would have been as- 
sumpsit, and the plaintiff, after its repeal, the common law 
as to remedies being still in force, had brought his action of 
debt or covenant instead of assumpsit, then we think it would 
have been a proper case for the application of the doctrines 
of the former opinion of this court, but now we are of opin- 
ion that it is not. 

The instruction given containing no error for which the 
judgment ought to be reversed, and that requested by the 
counsel for the appellant having been properly refused, the 
judgment of the circuit court is affirmed. 


[Mr. Justice CoLE adhering to the opinion of the court, as 
delivered by him at the January term, 1859, it is here insert- 
ed by his direction, as his dissenting opinion. ] 


CoLE, J. The real question in this case is fairly presented 
by the following instruction, which was given to the jury, 
by the circuit court, and excepted to by the counsel for the 
company, to wit: “That the notice to the defendant, having 
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been given before the passage of the act of 1857, made the June Term, 
right of the plaintiff to hold the defendant responsible for 
wages, a vested right, which no subsequent legislation could Sreause 
impair.” Mu. & Miss. 
The legislature, by chap. 86, Sess. Laws 1855, p. 87, pro. ™™ & 
vided, in substance, that all railroad companics within this 
state, should be obligated, in law, to pay laborers on the lines 
of railroad being constructed, wages which might be due 
from any contractor or sub-contractor, and the act gave la- 
borers the usual remedies by action directly against the 
corporation. The act contained words of restriction, which 
declared that no suit should be maintained under its provis- 
ions until the laborer should have given thirty days’ notice 
in writing to the president or secretary of the company, that 
wages were due him, and that the company was required to 
make payment of such wages so due, stating the amount 
claimed. By chapter 27 of the Sess Laws of 1857, p. 32, 
the legislature repealed the aforesaid provision of the act of 
1855, and provided in lieu thereof, that whenever any laborer 
upon any railroad in this state, should have a just claim to 
the amount of thirty dollars or more, for labor performed on 
such railroad, against any person being a contractor with the 
company for the construction of any part of the road, the 
company should be liable to pay such laborer the amount of 
such claim; provided the laborer gave notice to the compa- 
ny that he had such claim, within thirty days after the claim 
had accrued; and provided further, that the claim had ac- 
crued within sixty days prior to the giving of the notice. 
This is the substance of the two acts which materially af- 
fect the correctness of the instruction given. 
The action was not commenced until the law of 1857 had 
gone into effect, and hence it was contended in the circuit 
court, and the point is relied upon here, that though the 
work might have been performed, and the notice given, 
while the act of 1855 was in force, yet it was competent for 
the legislature to change, and it had, in fact, changed the 
remedy, before the suit was brought, and that therefore the 
respondent could not recover, unless his case should come 
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within the provisions of the former act. It appears to us 
that this argument is unanswerable. 

It is manifest that the law of 1855 gave a laborer upon a 
railroad, a right of action against a company, where none 
would have existed at common law. In the ordinary and 
regular course of justice, the laborer would have been com- 
pelled to bring his action alone against the party employing 
him. But this act, and the subsequent one of 1857, enables 
a party to bring a suit, under certain limitations, directly 
against the corporation, although, in fact, no contract, 
express or implied, exists between him and such corpor- 
ation. Notwithstanding this additional remedy, the em- 
ployee might still pursue the principal debtor, and en- 
force payment against him, if he saw proper. This new 
remedy is one given by the statute, and the legislature 
could rightfully alter or modify this remedy, as might 
be deemed expedient, without affecting any contract exist- 
ing between the parties. The circuit court held, that the no- 
tice having been given by the respondent before the pass- 
age of the act of 1857, that he should hold the company 
liable for his wages, a vested right accrued to him, which 
no subsequent legislation could impair. But, as we have 
remarked, the act of the legislature gave the laborer a rem- 
edy against the company—one which he would not have 
without the statute—and made it the condition of maintain- 
ing his suit, that he should give a certain notice. The giv- 
ing of the notice was a condition precedent to his bringing his 
action, but how could it create a vested right in the remedy? 
All the adjudged cases declare the principle, “that legal 
remedies are, in the fullest sense, under the rightful control 
of the legislatures of the scveral states, notwithstanding the 
provision in the federal constitution, securing the inviolabil- 
ty of contracts; and that it is not a valid objection to legis- 
lation on that subject, that the substituted remedy is less 
beneficial to the creditors than the one which obtained 
at the time the debt was contracted.” forse vs. Goold, 1 
Kern, 281; Bigelow vs. Pritchard, 21 Pick. 169; Walter 
us. Bacon, 8 Mass, 468; Smuth vs. Morrison, 22 Pick., 480; 
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Stocking vs. Hunt, 8 Denio, 274, and the cases referred to in June Term, 
the above decisions. el 
We do not think the respondent had any vested right in speci ee 
the mere remedy given him by the law of 1855, and as he Roru et al 
did not bring his suit until the act of 1857, altering, in some 
respects, this remedy, had gone into operation, he can only 
recover under the latter statute. 
Judgment affirmed. 


ABLEMAN and another vs. RorH and others. 
SAME vs. FAIRCHILD and others. 
SaME vs O’GRANNIS and others. 


A bill in equity, for the purpose of obtaining a new trial of an action at law, 
or enjoining the collection of the judgment therein, was properly dismissed 
by the court, where no evidence was produced, showing, or tending satis- 
factorily to show, that the complainants had a good defense to the action at 
law, or that the judgment was contrary to equity ; although it appeared that 
the action at law was improperly brought to trial by the plaintiff therein, in 
violation of a known verbal agreement between the attorneys on both sides 
for its postponement, whereby the defendants, in such action, and their at- 
torneys, were prevented from being present at the trial, or offering any 
evidence in support of their plea to such action. 

As to the amount of proof which should be required, to show that injustice has 
been done by a judgment so obtained, the same rule should prevail in a pro- 
ceeding in equity for a new trial merely, which prevails in a court of law. 


APPEALS from the circuit court for Milwaukee county. 

These cases depended upon substantially the same state 
of facts, and were heard and decided together. The princi- 
pal case was as follows: Ableman and Cotton filed a bill in 
equity, in February, 1857, against Nelson Roth, Volkert W. 
Roth, S. & Conover and one Donovan, to enjoin proceedings 
upon executions, which had been issued upon a judgment in 
favor of the defendant, Nelson Roth, against the complain- 
ants. The bill states that on the 20th of December, 1855, 
Nelson Roth, sued the complainants in an action of trover, 
in the circuit court for Iowa county, to recover the value of 
certain watches, plate and jewelry, which the complainants, 


as marshal and os marshal of the United States, for 
Vou. XU— 
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June Term, the district of Wisconsin, had taken, on an execution from 
ae the United States court of that district, upon a judgment 
Astexar et al. goainst said Volkert W. Roth; that the property so taken was 
Rom etal. at the time of said levy, the property of said Volkert W., 
and subject to said execution: that the same was duly sold 

by them for $1741,87, the amount of said execution, and 

was not, at the time, worth over $2,200; that the complain- 

ants had, therefore, a full and complete defense upon the 

merits to said action of trover, and that such defense was 

fully set up in their plea, and notice filed in said cause ; 

that they had issued commissions to’ take the testimony of 

witnesses in the state of New York, to be used on the trial 

of said action, but the taking of one of said depositions hav- 

ing been delayed on account of the absence of the witness, 

so that it was doubtful whether it would be received in time 

for a trial of said action at the term of the lowa circuit 

court, appointed to commence on the 15th day of Septem- 

ber, 1856, it was on the 13th of that month, mutually agreed 

between A. R. R. Butler, Esq., of Milwaukee, an attorney of 
the complainants, in said action, and Thomas Hood, Esq., of 

Madison, the attorney of said Nelson Roth, that for the pur- 

pose of avoiding unnecessary expense and loss of time, and 

for the convenience of both parties, the said cause should 

remain in its then state, and that nothing should be done 

therein, unti] the said Thomas Hood should communicate 

with said Butler, at Milwaukee, and a time should be agreed 

upon, when the said Hood and Butler should go together to 

Mineral Point, in the county of Iowa, for the purpose of 

making some disposition of said cause; that it was further 
expressly agreed between said Butler and Hood, that said 

Butler need not, in any event, leave Milwaukee for Mineral 

Point, before Thursday, the 18th day of said month of Sep- 

tember, and not then, unless notified by said Hood to do so, 

and that if said Butler should be so notified, then, and in 

no other event, the said Hood and Butler would go together 

to Mineral Point, to dispose of said cause by trial or other- 

wise; that said Butler received no communication from said 

Hood, in the premises, after the said 13th day of September, 

until Sunday the 21st day of that month, when he received 
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a letter from said Hood, informing him that said cause was June Term, 
tried on the 18th day of said month, and expressing regret : 
and surprise that a trial had been had without his knowl- saucers et al. 
edge, and a judgment entered up therein. Rom et al 
The bill further states that Volkert W. Roth was interested 
in said judgment; that he was the agent and brother of the 
said Nelson Roth ; that he was cognizant of said agreement 
between said Hood and Butler, and, in utter disregard there- 
of, went to Mineral Point and retained Samuel Crawford, 
Esq., to try said cause on the part of the plaintiff, and that 
on the said 18th day of September, the said Volkert being 
the only or principal witness for the plaintiff, and no attor- 
ney present on the part of the complainants, who were de- 
fendants therein, said action was tried in the absence of said 
defendants, and a judgment was entered against them in said 
action, for $5,019.38 in damages. 
The bill further states, that said Volkert W. Roth, as the 
agent of said Nelson Roth, fraudulently procured said judg- 
ment to be rendered against the complainants, and fraudu- 
lently prevented them from availing themselves of a com- 
plete defense to said action, without any fault or negligence 
on their part, or on the part of their attorneys; that immedi- 
ately on learning that said cause had been tried, and judg- 
ment rendered therein, they prepared and forwarded to be 
filed, a motion for a new trial in said cause, founded upon 
an affidavit made by said Butler, setting forth the agreement 
between him and said Hood, but that the court which tried 
said action had adjourned for the term, before it was possible 
to file said motion, and that the same was not filed and could 
not have been, so as to obtain a new trial, according to the 
rules and practice of the court. 
The bill also states that executions have issued upon said 
judgment to the defendant Conover, as sheriff of Milwaukee 
county, and to the defendant Donovan, as sheriff of Sauk 
county, and prays for an injunction to restrain the collection 
of said judgment, and for such other or further relief as the 
case may require. The bill was verified by the affidavit of 
one of the complainants, and contained a release of errors in 


the proceedings at law. 
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JoneTerm, Nelson Roth and Volkert W. Roth filed separate answers, 


1860. 


without oath, as required by the bill, denying that the prop- 


Amauax et sl. erty for which the action of trover was brought, was the 
Rora ot al property of Volkert, but alleging that it was the sole property 


of said Nelson Roth, and that the judgment in said action 
was according to justice and right The statements in the 
answers, as to the agreement between Mr. Butler and Mr. 
Hood, and the bringing on of the trial, in violation of that 
agreement, it is not necessary here to repeat, as the court in 
its opinion, assumes that the allegations of the bill in that 
behalf were sufficiently proved, and disposes of the case up- 
on another ground ; and the testimony introduced in support 
of those allegations, is for the same reason omitted. 

Replications to the answers were filed. 

On the hearing of the case, the only evidence was that of 
E. L Buttrick and A. R R. Butler, who were the attorneys 
employed by the present complainants to defend the action 
of trover. Mr. Buttrick testified as follows, in reference to 
the defense which the complainants had to that suit: “We 
considered that we had a good defense on the merits; we 
were prepared to defend the suit, and had it not been for the 
arrangement between Mr. Hood and Mr. Butler, we should 
have gone to Mineral Point the first day of the term; we 
had prepared our defense and sent a commission to take 
testimony in Buffalo.” Mr. Butler testified upon that point 
as follows: ‘‘ We believed that there was a good defense (in 
the action of trover) to the entire cause of action, and we set 
up, by plea and notice, what we believed to be a good and 
substantial defense on the merits, and what we believed 
could be sustained by the proofs. I believe that if the facts 
of our defense had been given in evidence on the trial of the 
action, we would have defeated a recovery.” 

On cross examination, Mr. Butler stated: “I have no per- 
sonal knowledge, except by information acquired as attorney 
on inquiring, of the facts of the defense in the trover case. 
My whole knowledge in the matter was derived from hear- 
Bay.” 

Mr. Buttrick also testified to one fact not salle in the 
bill, namely, that he started to Mineral Point on Monday, the 
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22d of September, 1855, for the purpose of applying to have arr ia 
the judgment in said action opened and a new trial granted, 

but upon reaching Madison he was informed by Volkert W. Asumwax et al 
Roth, that the court had adjourned immediately after the ac- Rove et al 
tion was tried, and therefore did not go to Mineral Point; 

but that he had since been told by Mr. Roth that he was mis- 

taken, and that the court did not in fact adjourn till Tuesday 

or Wednesday of the next week. 

The circuit court was of opinion that the remedy of the 
complainants was full and complete in the circuit court of 
Iowa county, upon application for a new trial; and also that 
the complainants had failed to furnish evidence that they 
had a good defense in the action at law, and therefore dis- 
missed the bill From this judgment, exceptions having 
been duly taken, the complainants appealed. 

Finches, Innde & Miller, for appellants: 

Among the grounds of equitable jurisdiction, is relief 
against frauds in verdicts, judgments, decrees, and other ju- 
dicial proceedings 1 Story’s Eq. Jur., § 252. 

Equity will relieve by injunction where a judgment has 
been obtained by fraud, or undue advantage. Davis vs. Til 
eston, 6 How. (U.S,) 114; Moore vs. Gamble, 1 Stockton Ch. 
Rep., 246. 

A fraudulent judgment is void in equity as regards the 
party defrauded. Humphries vs. Bartee, 10 Smedes & Mar- 
shall, 282; Nelson vs. Rockwell, 14 IL, 3765. 

Courts of equity have power to enjoin against the pros- 
ecution of a judgment at law, when by reason of any equi- 
table circumstances, of which courts have cognizance, it is 
unconscientious for the judgment creditor to pursue it Car- 
rington vs. Halabird, 17 Conn., 537 ; Countess of Gainesborough 
vs. Gifford, 2 P. Wms, 424; Huebschmann vs. Baker, 7 
Wis, 542. 

Where the defendant is prevented from taking proper meas- 
ures to defend the action, by the fraudulent assurances of the 
plaintiff that the suit shall be carried no further, or that no 
defense is necessary, chancery will interfere to prevent the 
guilty party from profiting by his own fraud. Lee vs. Baird, 
4 Hen & Mun., 427; Wilrich vs. De Toga, 2 Gilman, 385; 
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June Term, Thyett vs, Wainwright, 4 id. 418; Brookes vs. Whitson, 7 
1860. Siedes & Marshall, 518; Huggins vs. King, 3 Barbour, 616 ; 
Astruax et al Booth vs. Stamper, 6 Georgia, 172; Webster vs. Skipwith, 4 
Rors et al. Cush. (Miss.,) 841; Pearce vs. Chal 20 Conn., 544. 

II. The complainants had no remedy at law. Mr. Butt- 
rick, but for the false and fraudulent misrepresentations of 
Roth, would have gonc to Mineral Point, and been there, as 
the fact turns out, in time to have made his motion to set 
aside the verdict, before the expiration of the term. He 
could not make the motion after the term had expired. Rules 
of Territorial Court; Rules of Circuit Court. But even if 
we could have made the motion at the next term of the 
court, we were not obliged to adopt that course. We had 
our remedy either by motion or bill. It was for the com- 
plainants to make the election. It is hard to imagine how a 
court of law could finally settle the contest, when contradic- 
tory ex parte affidavits are produced by both the parties. 
What could the circuit court of Iowa county have done, 
upon a motion founded upon and resisted by ex parte affi- 
davits in this case? 

The court has only to read the bill and answers, to see 
that it would have been almost impossible for that court to 
have settled the rights of the parties on such a motion But 
by the aid of chancery, the real and truc facts are brought 
out. Truett vs. Wainwright, 4 Gilman, 418. 

Emmons, Van Dyke & Hamilton, for respondents : 

L_ The bill no where alleges, nor was it attempted to be 
shown, what the pleadings were in the suit at law, so that 
the court might judicially determine, whether any evidence, 
of the character supposed by the complainant to constitute a 
defense, was admissible or not. 

IL The complainants had a full and complete remedy at 
law, by application to the circuit court of Iowa county, to 
set aside the judgment, and for a new trial. There is no 
jurisdiction exercised by courts of record, where a wider 
range of discretion is allowed, than in the granting of new 
trials. 1 Gra. & Wat, on New Trials, 7 et seq.; People vs, 
Supr. Court of New York, 5 Wend, 114 Until the adop- 
tion of a different rule by the code, the discretion thus exer- 
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cised was not reviewable upon error. See cases collected in Jone Term, 
3 U.S Dig, 558, $213 If the cirenit court had in fact__ 1°. 
adjourned when complainants heard of the judgment, a as 
ought to have applied for a stay of proceedings, under rule Bors et al 
37, of the circuit court rules in force at that time In 
Hudschmann vs. Baker, 7 Wis., 542, the judgment was by 
default, and the entire term had gone by. Courts of law 
wil always grant new trials for the causes alleged by the 
complainant The proper application in this case would 
hare been a motion to set aside the judgment, based upon 
an affidavit of merits, and of the facts showing it to have 
been unfairly obtained It was in fact a default, not for 
lack of a plea, but 2 default of appearance at the trial. In 
such cases, it is the universal practice of courts, to entertain 
motions to set aside judgments, when made within any reas- 
onable time, and the non-appearance can be excused. Soul 
den vs. Cook, 4 Wend, 217. Courts of law are constantly in 
the habit of entertaining motions to set aside judgments, as 
having been inequitably obtained. Cogswell vs. Vanderbergh, 
1 Caines’ Rep., 155; Denton vs. Noyes, 6 John., 296; Camp- 
ill vz. Bristol, 19 Wend, 101; Meacham vs. Dudley, 6 Wend, 
514; Manf. & Mech. Bank vs. Boyd, 3 Denio, 257. 

IIL The complainants offered no proof whatever in sup- 
port of the allegation in the bill that they had a defense to 
the action at law. It would be idle for courts of equity to 
grant new trials by way of injunction, without knowing 
whether or not the party had any defense Two things must 
concur: first, it must clearly appear that the party seeking 
relief has a clear and undoubted defense, upon the merits, 
to the action at law, and this must be demonstrated by 
proof as in any other cause in equity; and, secondly, it must 
appear that the party has been prevented from setting up 
such defense, by fraud, accident, or mistake, unmixed with 
any fault, or negligence, on his part Willard’s Eq. Jur, 
356, et seq.; 2 Story’s Eq. Jur., §3 894, 895, 896. See Tru- 
ly vs. Wanzer, 5 How. (U. S.), 142; Marine Insurance Co. vs. 
Hodgson, 7 Cranch, 382; 2 Story’s Eq. Jur., §§ 887, 888; 3 
Johns Ch. Rep., 356; Vilas & Bacon vs. Jones, 1 Coms., 288 ; 
Dodge vs. Strong, 2 Johns. Ch. Rep., 228; Mayor of London 
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us, Levy, 8 Vesey, 404; Story’s Eq. PL, §$ 250, 259; Water- 
man's Eden on Iyj., 69, Note 2; 2 U.S Eg. Digest, 70, “In- 


a al junction” IL “To prevent and stay proceedings at law.” 


Rors et al 


June 19. 


By the Court, Dixon, C.J. These three cases depend upon 
substantially the same state of facts, and may therefore be 
disposed of by one opinion. The views which we have taken, 
render it unnecessary for us to discuss or determine, wheth- 
er or not courts of equity have concurrent jurisdiction with 
courts of law in granting new trials, in actions pending in 
courts of law. Admitting that they have the power to do 
so, and that they will exercise it in all cases where the courts 
of law, in which the actions were pending, would, if the ap- 
plications had been to them; and admitting, also, that the 
bills here filed are framed for the purpose of obtaining new 
trials merely, on account of intervening circumstances, which 
operated to prevent the plaintiffs from making their defenses, 
and that they are not designed to obtain permanent and final 
relief upon facts and circumstances connected with the onig- 
inal controversy, still we are of opinion that the judgment 
of the circuit court must be affirmed. 

The new trials are asked on the ground of fraud. The 
fraud is alleged to have consisted in the dishonest and treach- 
erous practices of an agent of the defendants, by which the 
plaintiffs and their attorneys were deceived and prevented 
from appearing at the first trials, and making their defenses. 
The bills also allege that the plaintiffs have good and valid 
defenses to the original actions, which, if they had not been 
thus deceived and prevented, they could and would have 
established. On the trials in the court below, the deceitful 
practices were sufficiently made out, but no legal evidence 
was offered, proving, or tending satisfactorily to prove, that 
the plaintiffs had defenses to the whole or any part of the 
causes of action set forth in the original suits. 

The only testimony upon that branch of the cases, was 
the statements of the two attorneys for the plaintiffs (the de- 
fendants in the original suits), neither of whom testified to 
any knowledge whatever of the facts. One said, “we con- 
sidered that we had a good defense on the merits;” the 
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other, “we believed there was a good defense to the entire JueTe=, 

cause of action, and we set up by ples and notice, what __1°?- 

we believed to be a good and substantial defense on the Amman etal 

Seite see ee aeeeee Lemsaibe cntsines by tae Demet 

proofs” Tested by the rules which ordinarily govern cours 

of law and equity in the admissibility and weight of evi- 

dence, these statements are entirely incompetent to establish 

the existence of such defensea They are hardly sufficient 

to raise the most shadowy presumption that they existed, or 

that the judgments, proceedings upon which the plaintiffs 

seek to restrain, are not in themselves perfectly fair and equit- 

able It was urged, though not very strenuously, by the 

appellants’ counsel, that in this respect, cases like the present 

are to be excepted from the general rule But we know of 

no warrant or authority for this; nor can we discover any 

substantia] reason why it should beso. We were asked to 

establish this distinction, in analogy to what was said to be 
practice in courts of law, upon applications for new trial 

It was said that in those courts, where the proceeding is by 

motion founded upon ex parte affidavits, statements upon 

information and belief are sufficient, and, therefore, they 

should be so held in equity. But here, again, we are at fault 

We do not so understand the rule at law. With some rare 

exceptions, the reasons for which must be clearly shown, we 

understand the practice there to require the affidavits to be 

made by witnesses, who can testify to a knowledge of the 

facts concerning which they speak In the present case, the 

witnesses do not even depose that they have any information, 

credible or otherwise, concerning the facts set up by way of 

defense. It was likewise said that in a court of law judg- 

ments like those against which the plaintiffs seek relief, 

would be set aside without affidavit of merit No authority 

was cited, and we know of no case where a judgment regu- 

larly obtained will be set aside, without merits being shown. 

It was furthermore said that the rule of evidence in equity 

should be relaxed, because the obtaining of a new trial at 

law is an easy matter, for the reason that the proofs are ex 

parte, the witnesses not subject to cross-examination, and 

counter affidavite touching the merits of the controversy 
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cannot be received. If the meaning of this is, and we can 
__*___ discover no other, that courts of law, by reason of their 
mode of proceeding in such matters, arc more easily de- 
ceived and imposed upon by perjury and falsehood than 
courts of equity, it furnishes the strongest reason why the 
latter should the more stringently exercise their powers to 
ascertain the truth We see no reason for changing the 
rules of evidence in cases of this nature, and the plaintiffs, 
having elected or been compelled to seek redress in a court 
of equity, must be held to a compliance with the law and 
practice of that court. 

The cases, therefore, turn upon the question, whether it 
was, or was not, necessary for the plaintiffs to give evidence, 
establishing, or tending to establish, that they had good de- 


_ fenses, which they had set up by way of plea or notice to 


the original actions Upon this question, we are clearly of 
opinion that it was necessary for them to do so, for two rea- 
sons: first, because, without such proof, the charge of fraud 
was not made out; and, second, because a court of equity 
will not disturb or restrain proceedings upon a judgment at 
law, unless such judgment be unjust and inequitable in 
itself. 

Upon the first, we say that no deceptive, cunning, or 
treacherous art or practice, is a fraud, in its legal or equit- 
able sense, unless it results in loss or damage to another. It 
may be morally dishonest, wrong and indefensible; but it is 
not actionable in the courts. To be so, it must be injuri- 
ous. Legal or equitable fraud is well defined by Judge Story 
(1 Story’s Eq. Jur., § 187). He says: “Fraud, indeed, in the 
sense of a court of equity, properly includes all acts, omis- 
sions and concealments, which involve a breach of legal or 
equitable duty, trust or confidence, justly reposed, and are 
tnjurious to another, or by which an undue or unconscientious 
advantage ts taken of another.” The presumption of law is 
in favor of the justice of every judgment of a court of 
competent jurisdiction, There was but one way for the 
plaintiffs to have shown that the deceitful practices complain- 
ed of were injurious, or that thereby undue or unconscientious 
advantages were obtained over them, which was by show- 
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ing that they had defenses, or in other words, that the judg- area 
ments were, in whole or in part, unfounded. This they did 

not do, and therefore the fraud is not shown. The bills al- ee 
lege that by the deceptions practiced, they were cheated out Rors et al 
of their defenses. Can the court determine that this was 

so, until they establish that they had them? Manifestly it 

cannot. 

Upon the second reason we say, that all courts and writ- 
ers agree, that equity interferes to stay proceedings at law, 
only to prevent injustice by the unfair use of the process of 
the courts in which proceedings are pending. The funda. 
mental and governing principle is, that it is against con- 
science to permit the party enjoined to proceed. In case of 
a judgment, it must be shown to be against conscience to 
allow it to be executed; otherwise the powers of the court 
will not be called into exercise. In addition to this, the in- 
jured party must show, either that he could not have avail- 
ed himself of the facts which make it unjust, in the court of 
law, or that he was prevented from so doing by fraud, acci- 
dent or mistake, without negligence on the part of himself 
or his agents (2 Story’s Eq. Jur., § 887, and cases there cited). 
Courts of equity wiH not interfere to grant a new trial, where 
no substantial right has been Jost, and no unfair advantage 
gained, simply because, by some trick or artifice, a judg- 
ment, which is just and equitable in itself, has been obtain- 
ed in advance of the time when it would otherwise have 
been rendered. In this respect they follow the practice of 
courts of law, with whom it is said to be a rule of universal 
application and controlling efficacy, that where substantial 
justice has been done, no new trial will be granted; and 
that their discretion consists in deciding this fundamental 
question (2 Graham and Waterman on New Trials, 47). It 
must appear that the judgment is either wholly or partially 
unfounded, or that the damages were excessive. They do 
not stay proceedings at law, merely on account of any irreg- 
ularity or defect of jurisdiction in the court where the action 
is pending, or when no process has been served on the de- 
fendant (2 Story Eq. Jur., § 898; Sear vs. Woodward, 8 Ala, 
500, 767. 
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It is impossible to perceive how the plaintiffs, in these 
cases, are in a worse position than they would have been, if 


Astauax et al. no process in the original suits had ever been served upon 


Rorearel 


them. In the case of Chambers vs. Hoadley, 4 Bibb, 284, a 
new trial at law was decreed, on account of fraud in procur- 
ing the officer to change his return of non est inventus, and 
contrary to the truth, to return the process executed, ¢¢ like- 
wise appearing that the judgment was unjust. In the case of 
Stokes vs Knarr, decided at the present term, this court de- 
termined that it would not grant an injunction to restrain 
proceedings upon the judgment of a justice of the peace, 
which, for the sake of the decision, was admitted to be void 
for want of jurisdiction in the justice at the time it was 
rendered, because it was not alleged in the complaint that 
such pretended judgment was inequitable and unjust. The 
defect of jurisdiction was alleged to have consisted in an 
illegal adjournment of the cause, after receiving the ver- 
dict of the jury, and before pronouncing judgment, as re- 
quired by statute, whereby jurisdiction was lost. The rec- 
ord being regular on its face, and the time to appeal hav- 
ing expired, the defendant sought relief in equity, which, 
for the reasons above stated, was denied. The means of 
taking advantage of the defect at law having been lost by 
lapse of time, the judgment became as good for all purposes 
of enforcing payment of the honest debt, as a valid one 
would have been. It was a kind of “illegal justice,” which 
equity would not disturb. 

_ As to the extent to which the proof that injustice has been 
done, ought to go, we are of opinion that in proceedings in 
equity, for a new trial merely, the same rule should prevail 
asat law. The defense need not be made out clearly and 
beyond any doubt; but enough should be shown to make 
it reasonably doubtful in the mind of the court, whether 
the merits have been fully and fairly tested and determined; 
and if it is probable from the testimony, that the party ap- 
plying might succeed, or if he produces such evidence, as 
convinces the court that he should have an opportunity of 
submitting his case to a jury, the application should be 
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granted. Graham & Waterman, supra, and authorities there 
ated; Cummins vs. Kennedy, 4 J. J. Marsh, 642. 


The judgments of the circuit court are affirmed, with 
costa. 


Toe Town oF MILWAUKEE vs THE CrTy oF MIL- 
WAUKEE. 


The legislature has not the power, either directly or indirectly to divest a muni- 
cipal corporation of its private property, without the consent of its inhabi- 
tants. 

The legislature, however, has an undoubted right to change the territorial limits 
of municipal corporations, and to detach from s town a portion of its terri- 
tory and annex it to another town; and, in so doing, may provide for an 
equitable division of the common property. 

Where the legislature takes from a town a portion of its territory, which includes 
land to which it hasthe exclusive title, and annexes the same to another 
town or municipality, without providing for the disposal of sach land, under 
saoch circumstances that the assent of the town to part with its title cannot 
be presumed, such town atill continues to be the owner of such land, notwith- 
sanding such separation. 

By an act of the territorial legislature, approved January 3d, 1838, fractional 
townships 7 and 8, in Milwaukee county, were formed into a town by the 
name of the town of Milwaukee, and on the 14th of January, 1846, the super- 
visors of the town acquired, by purchase, a title to the land in controversy, 
“in trast for the sole use and benefit of said town forever;” the territorial 
statate, at the time, giving to every such town, as a body corporate, the 
power to hold real estate for the public uses of its inhabitants, and convey or 
dispose of the same as might be deemed conducive to their interests, and 
providing, also, in case of the division of s town, or annexation of a part 
thereof to another town, for an equitable partition of such real estate, or ap- 
portionment of its proceeds, by the supervisors of the respective towns. The 
provision for the spportionment of property in case of the division of towns, 
ceased to be in force from and after the lst day of May, 1349. On the 8lst 
of January, 1338, a portion of town 7 was incorporated as the rillage of Mil- 
wankee, but the government of the town of Milwaukee continued over both 
fractional towns, until Jsouary Slst, 1846, when the charter of the city of 
Milwaukee put an end tothe government of the town of Milwaukee, in the 
territory embraced in the city limits, and the land in controversy continued 
to be within the town of Milwaukee, until February, 1852, when the limits of 
the city of Milwaukee were enlarged by an act of the legislatore, so as to in- 
elude said land; none of said acts making any provision for the division or 
apportionment of the common property: Hdd, that the act extending the 
limits of the city of Milwaukee over the land in question, did not dives the 
town of its title therets. 
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APPEAL from the Circuit Court for Milwaukee County. 
This was an action to recover possession of forty acres of 


Taz Town or Jand, situate within the present limits of the city of Milwau- 


MILWAUKEE 
v. 

Tue Crry or 

MILWAUKEE. 


kee. On the trial in the circuit court, judgment of nonsuit 
was entered against the plaintiff. The facts appear sufficient- 
ly in the opinion of the court. 

J. H. Puine & Son, for appellant: 

The territorial statute for the government of towns, in 
force at the time the plaintiff acquired the land in controver- 
sy, is founded on the theory that the mere division of a town 
and bringing a portion thercof under the jurisdiction of an- 
other town, does not divest the former of its title to land 
lawfully acquired. It is doubtful whether the legislature 
could legally divest a town of its title, had they attempted 
directly to do it; much less can a divestiture of title be in- 
ferred from a mere division of a town, against the provisions 
of the statute referred to. The case of N. Hempstead vs. 
Hempstead, 2 Wend., 109, is inapplicable asa rule for this 
court, because it does not appear that New York had any 
statutory provisions concerning lands over which a division 
of towns had brought another jurisdiction. 

Jason Downer, for respondent : 

The land in controversy was evidently paid for by a tax 
levied and collected from the whole of the old town of Mil- 
waukee. As that part embraced within the present city lim- 
its was by far the most valuable, it probably paid 19-20 of 
the original purchase money of the land. But the principle 
on which this case was decided below, is, that by the several 
acts of the legislature dividing the old town of Milwaukee, 
no provision is made respecting the common property ; and 
when no such provision is made on the division of a town, 
the new town owns the land within its boundaries, belonging, 
before the division, to the old corporation, and the old, those 
within its boundaries, WN. Hempstead vs. Hempstead, Hopk., 
288; same case, 2 Wend., 109; Denton vs. Jackson, 2 John. 
Ch. Rep., 820; MMedjord vs. Pratt, 4 Pick., 222. 

The fact that these town or municipal corporations are not 
authorized by law to hold land outside of their boundarics, 
is another reason why the nonsuit was rightly granted. 
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By the Court, Drxon, ©. J. Thisis an action of ejectment June Term, 
commenced in the circuit court of Milwaukee county, by the 
town against the city, to recover possession of forty acres of Pus Toextor 
land, situate within the present limits of the city. The town PUP i. 
was organized by act of the legislature of the territory of fetter ies 
Wisconsin, approved January 3d, 1838, On the 31st of june 19. 
January, 1846, a portion of the town was set off and incor- 
porated into the city. On the 14th of January, 1846, the 
supervisors of the town, “in trust for the sole use and bene- 
fit of said town forever,” acquired, by purchase from James 
Murray and wife, a title in fee simple to the land in ques- 
tion. The conveyance was executed to the supervisors by 
name, as such, and their successors in office. On the trial, 
the conveyance from Murray to the supervisors was produced 
and proved, and a regular chain of title from the government 
to Murray traced and established. It was admitted that the 
defendant, the city, was in possession. At the time the land 
was thus acquired by the town, it lay within its limits, and 
so continued until the 20th of February, 1852, when, by an 
act passed by the legislature of the state of Wisconsin, enti- 
tled, “an act to consolidate and amend the act to incorporate 
the city of Milwankee, and the several acts amendatory 
thereof,” the limits of the city were extended so as to bring 
it within them. In the original act of the territorial legisla- 
ture, incorporating the city, and the subsequent act of the 
legislature of the state, amending and consolidating the same, 
and the amendments thereto, no provision whatever was 
made respecting the partition or division of the common 
property. No mention whatever was made of it. Because no 
such provision was made by the legislature, and because towns 
are not authorized to hold land outside of their boundaries, 
the counsel for the city moved for a judgment of nonsuit in 
the action, which was granted. From this judgment the 
present appeal is taken. 

The grounds taken by the counsel for the defendant to 
sustain in this court the judgment at the circuit, are the same 
as those there urged upon the motion for anonsuit. In sup- 
port of them, he cites the cases of Denton vs. Jackson, 2 
John. Ch. R., 820; North Hempstead vs. Hempstead, Hopk, 
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June — 288; the same case in the court of errors, 2 Wend., 109, and 
Medford vs. Pratt, 4 Pick., 222. In order to determine 
“Miuwanues or whether those cases sustain the action had in this, it will be 
Tun Cx op BeCessary briefly to examine them. But before doing so, it 
Muwavxex. will be well to notice the provisions of the territorial statutes 
in force at the time the town of Milwaukee acquired the land 
in question, touching the corporate character of the several 
towns then in existence in the territory, and their capacity 

and power to acquire, hold and pass the title to real estate. 

By section 1 of chapter 2, part Ist, of an act to provide 
for the government of the several towns in the territory, and 
for the revision of county government, approved February 
18, 1841, it was enacted, that every town then established, 
or which might thereafter be established by the legislative 
assembly of the territory, should be a body corporate, and 
have capacity, 1. To sue and be sued in the manner pre- 
scribed by law. 2. To hold real estate for the public uses 
of the inhabitants, and to canvey the same, either by a vote 
of the inhabitants or by a deed of their committee or agents. 
8. To hold personal estate for the public uses of its inhabi- 
tants, and to alienate or dispose of the same, cither by vote or 
otherwise. 4. To hold real and personal estate, in trust for the 
support of schools, and for the promotion of education with- 
in the limits of the town. 5. To make such contracts as may 
be necessary to the exercise of its corporate or adminis- 
trative powers. 6. To make such orders for the disposi- 
tion, regulation or use of its corporate property, as may be 
deemed conducive to the interests of its inhabitants. 

The third section of the same chapter provided, that all 
acts or proceedings by or against a town, in its corporate ca- 
pacity, should be in the name of such town, but every con- 
veyance of lands within the limits of such town, made in 
any manner for the use or benefit of its inhabitants, should 
have the same effect as if made to the town by name. These 
provisions being in force at the time the conveyance was 
made to the supervisors, comment upon them is unnecessary, 
for the purpose of showing not only that they were enabled 
to receive it, but that immediately upon its execution and 
delivery, for the uses therein specified, the title vested abso- 
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lutely and entirely in the town, and that thereafter it could June Term, 
sell, dispose of, and convey the same, at its own free will and 
pleasure. From the language of the third section above Tax Town or 
quoted, it may reasonably be implied, that it was the inten- reat as 
tion of the territorial legislature that the lands which towns ye 
were empowered to acquire, hold, and dispose of, were to be 
situated within their corporate limits Such intention is 
more plainly manifested by the first three sections of the 
second part of the same chapter, which immediately succeed 
those above referred to. The first section provided, that 
where a town seized of lands should be divided into two or 
more towns, the supervisors of the several towns constituted 
by such division, should meet as soon as might be, after the 
first town meeting subsequently held in such towns, and 
when so met, should have power to make such agreement 
concerning the disposition to be made of such town lands, 
and the apportionment of the proceeds, as they should think 
equitable, and to take all measures, and execute all convey- 
ances, which might be necessary to carry such agreement 
into effect. 
The second section provided, that when any such town 
should be altered in its limits, by the annexing of a part of 
its territory to another town or towns, the supervisors of the 
town from which said territory should be taken, and of the 
town or towns to which the same should be annexed, should, 
as soon as might be after such alteration, meet for the pur- 
pose, and possess the same power as provided in the first 
section. By the third section it was enacted, that if no 
agreement for the disposition of such lands should be made 
within six months after such division or alteration, then the 
supervisors of each town, in which any portions of such lands 
should lie, should proceed to sell and convey such part of said 
lands as should be included within the limits of said town, 
as fixed by the division or alteration, and that the proceeds 
should be apportioned between the several towns interested 
therein, according to the amount of taxable property in the 
town so divided or altered, as the same existed immediately 
before such division or alteration, to be ascertained by the 


last assessment list of such town This act was not in force 
Vou. XU—7 


98 CASES IN THE SUPREME COURT 


June Term, at the time of the amendment and consolidation of the char- 
ter, and the extension of the corporate limits of the city of 

Tar Towx or Milwaukee, by the act of February 20th, 1852. It was re- 
MnwAcEEE caled and ceased to be in force, from and after the first day 
Tas Cr so” of May, 1849, (Revised Statutes, 1849, Chap. 156, Sec. 4), 
and, consequently, the last three sections above referred to, 

have no bearing upon the subsequent legislation of the state, 

or upon this case, only so far as they go to show the inten- 

tion of the territorial legislature to limit the power of towns 

in acquiring real estate to such as should be within their 
boundaries, and so far, furthermore, as they establish an as- 

surance and pledge of public faith on the part of the termi- 

torial government, that no future division or dismemberment 

of any town should operate to destroy or divest the rights 

and interests of its inhabitants in and to any lands which it 

had once lawfully acquired. The formation of our state 
government in no way affected the condition of either the 

town or city. When it came into existence, upon the foun- 

dation laid by the territorial government, it found and 
recognized them as existing municipal corporations They 

are so recognized in the constitution, and have been so treat- 

ed in all subsequent legislation. The change from territory 

to state produced no change in them. The corporation of 

the town of Milwaukee is to-day the same “artificial, invisi- 

ble, intangible being,” that it was when first organized in 

1838. Though it may be more limited in its territorial ju- 
risdiction, in the extent and sphere of its operations as a 

local government it is nevertheless the same. It was the 

same in 1852, when it is said to have lost the land in dispute, 

that it was in 1846, when it acquired it. So far as all past 
acquisitions of property, real or personal, were concerned, it 

existed the same at both periods, and still continues to do so, 

With all its faculties to hold, use and dispose of the same, 
untouched and unimpaired. Under these cirenmstances, 

the present case gives rise to very important questions 

Has the legislature the power under our constitution, and 

under the constitution of the United States, by act, without 

its assent, to divest the town of its property, and vest it in 

the city, or any other corporation or person? And, if so, is 
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the act of severing and withdrawing the property from the June Term, 
political or territorial jurisdiction of the town, and annexing 1860. 
it to or placing it within that of the city, an exercise of such Tas Town or 
MILWAUKEE 
power? y. 
It will be seen at once that these are very grave and per- fiche § 

plexing questions, In deciding them, we have endeavored 

to give to them that careful consideration which their weight 

and importance deserve. Questions of a similar character 

haye involved courts of great ability and learning in much 

doubt and anxiety. We may, therefore, well hesitate and 

be not too confident in the correctness of our judgment. 

Within the range of our reading we know of no adjudged 

case so like the present that we may rest upon it as a direct 
authority. We are not, however, without expressions of 

opinion from various learned courts and judges, which tend 

directly to sustain the conclusions to which we have arrived, 

whilst we know of none of a clearly opposite tendency. 

The operations of government depend, to a very great ex- 

tent, for their success and accomplishment, upon the exist- 

ence and agency of municipal corporations, such as counties, 

towns, cities and villages Without the delegation of a por- 

tion of its powers to them, its ends and objects could not be 

attained. The purposes for which they are instituted, name- 

ly, the cheap, expeditious, and convenient promotion and 
preservation of good order and good government, demand 

that they should at all times be subject to legislative modifi- 

cation and control, in order that they may be varied with the 

ever varying condition of the country, and circumstances, 

habits and wants of the people. It is the apparent connec- 

tion which these questions have with the exercise of this 
legislative power and discretion, that renders their decision 
perplexing and difficult We would not unwisely or unne- 

cessarily embarrass its exercise or impair its usefulness, 
Nevertheless, if by virtue of the provisions of our own con- 

stitution, or of the constitution of the United States, the leg- 

islature is prohibited from divesting or attempting to divest, 

without its assent, a municipal corporation of its rights of 
property lawfully acquired, it is plainly our duty so to de- 

clare. We think, under the circumstances of the present 
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June Term, case, the legislature had no such power. There are those 
who, independently of constitutional restrictions, and upon 
Tax Towx or gencral principles, and on the reason and nature of things, 
MnweoK® hold that legislative bodies have no such authority, and that 
Te renee” such a proceeding would not be an act of legislation, but an 
act of lawless violence. Sce opinion of Mr. Justice JOHN- 
son, Fletcher vs. Peck, 6 Cranch, 143. The constitutions, 
state and federal, furnish ample guards against such abuses, 

without resorting to such general principles. 

Within the principles which we have above stated, the 
power of the legislature to enlarge, restrict, change, modify, 
control and repeal all merely public corporations, is un- 
doubted. They are established as a part of the police of the 
state, and to meet the object of their creation, must be sub- 
ject to such changes as the exigencies of the times require. 
Hence the power of the legislature to enlarge the limits of 
the city of Milwaukee so as to embrace within them the 
land in question, and subject it and those who occupied it, 
to the jurisdiction and government of the city, cannot be 
questioned. All persons residing within the limits of such 
corporations are obliged to be its members, and to submit to 
the duties imposed by law. All persons holding or owning 
property within them are, as to it, bound to the same rule of 
submission. 

The difficulty about the question is, to distinguish between 
the corporation as a civil institution or delegation*of merely 
political power, and as an ideal being endowed with the ca- 
pacity to acquire and hold property for corporate or other 
purposes. In its political or governmental capacity, it is lia- 
ble at any time to be changed, modified or destroyed by the 
legislature ; but in its capacity of owner of property, design- 
ed for its own, or the exclusive use and benefit of its inhab- 
itants, its vested rights of property are no more the subject 
of legislative interference or control, without the consent of 
the corporators, than those of a merely private corporation 
or person. Its rights of property, once acquired, though de- 
signed and used to aid it in the discharge of its duties as a 
local government, are entirely distinct and separate from its 
powers as & political or municipal body. It might sell its 
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property, or the same might be lost or destroyed, and yet its June i 

powers of government would remain In its character of a 

political power, or local subdivision of government, it is a Tas Towx or 
MILWAUKEE 

public corporation, but in its character of owner of property, Y. 

it is a private corporation, possessing the same rights, duties go. j 

and privileges as any other. This distinction is clearly laid 

down and established in the case of Bailey and others vs. The 

Mayor, &c., of the City of New York, 8 Hill, 581, and authori- 

ties there cited. The inviolability by legislative interposi- 

tion of the rights and franchises of a private corporation, in 

cases where there is not, by its charter, or the constitution of 

the state by which it is granted, a reservation of power to 

repeal or modify, is demonstrated and established in the case 

of Dartmouth College vs. Woodward, 4 Wheat, 518, by a 

force of reasoning and power of argument, to the strength 

and clearness of which nothing can possibly be added. It 

was there held that the charter of such a corporation was a 

contract, within the meaning of the first subdivision of sec- 

tion 10 of Article I of the Constitution of the United States, 

which declares that no state shall pass any law impairing the 

obligation of contracts. The same provision occurs in the 12th 

section of the 1st article of our state constitution. The rea- 

soning of that case extends as well to the power of the legis- 

lature to interfere with the franchises as the nghts of prop- 

erty of such corporation; but it is only with respect to the 

latter that it can be considered applicable to the question we 

are now considering. And there it is clearly so. Every ar- 

gument used goes with equal force to prove that the legisla- 

ture has no power to divest a municipal corporation of its 

property, previously acquired by purchase or otherwise. 

This want of power depends, not upon the character of the 

corporation, but upon the nature of the mght The right to 

repeal or modify is not a right to interfere with vested rights 

of property. The former may exist without the latter. If 

the legislature possessed both, the exercise of one would not 

depend on the other. How the total repeal of the charter of a 

municipal corporation, without provision as to the disposition 

of its property, (a circumstance not likely to occur,) would 

affect such property, or the rights of its inhabitants, we are 
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June Term, not called upon here to decide. It is sufficient that the cor- 
‘poration of the town of Milwaukee still continues to exist, 
Taz Towx or and so long as it does so, it is impossible to make a distinc- 
MER OTEFE tion between its rights of property and those of a corporation 
pret merely private. Both are, and ought, in the nature of the 
things, to be equally sacred. In Terrett vs. Taylor, 9 Cranch, 
43, the right of a state government to dispossess a private cor- 
poration of its property, was directly passed upon and de- 

nied. 

In the cases of Fletcher vs. Peck, 6 Cranch, 87, and Pawlet 
vs. Clark, 9 id., 292, it was held that grants of lands by 
states to individuals or corporations, were contracts within 
the foregoing provision of the constitution, and that the 
grantees were thereby protected from molestation by subse- 
quent legislation on the part of such states If the legisla- 
ture, in the present instance, without the assent of the town, 
had attempted, by act, directly to transfer the lands in ques- 
tion from it to the city, or to declare the conveyance from 
Murray to the supervisors void, or to assert that the title of 
the town was forfeited, and that the same was vested in the 
state, could any lawyer be found who would hesitate for one 
moment to give his opinion, that such legislation was void? 
And could the legislature, by indirect means, accomplish 
that which it was impossible for it to do by direct? Did it 
possess this power as an incident to that of enlarging the 
limits of the city, or diminishing those of the town? We 
think not. The only grounds upon which such a pretense 
could be justified, are, that the property of the town is the 
property of the state, and therefore subject to its disposal, 
which needs no argument to refute; or that the separation 
destroyed the wse, which carried with it the right, and that 
the city could seize and occupy the land as a sort of waif, 
until the true owner could be Ict in. We cannot admit that 
the loss of the use carries with it the right Under certain 
circumstances, as in the case of land purchascd and used as 
a highway, which is not designed for, or devoted to, the ex- 
clusive use of the inhabitants of the town, but is common to 
all the people of the state, it might. In such case, the ex- 
clusive title of the town, if it may be said to have ever had 
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any, might be considered at an end, for its continuancc June Term, 
would be inconsistent with the general supervision which 
the officers of every town have, by statute, over the high- Tas Towx oF 
ways within their limits But suppose a town house, pre- ae 
pared and erected by the inhabitants for the transaction of at, y077,7" 
its public business, and the preservation of its records, 
should, without provision as to its disposition, be set off into 
an adjoining town, would the town thereby lose its right of 
property? Although it would thereby be prevented from 
using it for the transaction of business, which must be done 
within its limits, yet might it not sell it, and with the pro- 
ceeds provide another? It is not, however, every severance 
of real property from the political jurisdiction of the muni- 
cipal corporation to which it belongs, that involves a destruc- 
tion of its use. By the 2d section of the 3d part of the 5th 
chapter of the act of the territorial legislature, to which we 
have above referred, it was made the duty of the supervis- 
ors of the several towns of the territory, to take charge of, 
and provide for, the support of the poor within them, agree- 
ably to the provisions of the law. In the discharge of this 
duty, there can be no doubt that the town could provide 
itself with houses and lands, suitable for the protection, ex- 
ercise, and employment of such paupers. And if it should, 
the separation of such house and lands would not be incon- 
sistent with the continued use by the town Under such 
circumstances the use might be less convenient, but it would 
not be impossible. As the record in the present case does 
not disclose for what purpose the town owned and occupied 
the land in question, it is impossible for us to say that its 
annexation to the city interfered with its use by the town 
If the legislature could, by virtue of its power of division 
or repeal, deprive a town of its property; and if, after hay- 
ing created it and incited it to such acquisitions, by giving 
it the capacity, it should do so, such proceeding would be, 
in the highest degree, arbitrary and indefensible. The per- 
fidy of such an act would be acknowledged by all men 
We do not, however, wish to be understood as saying that 
the legislature may not, upon the repeal of the charter of a 
municipal corporation, or a division of its territory, provide 
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June Term, for a fair and equitable disposition or division of its public 
-_ property. It may, undoubtedly, do sa And ordinarily, 

Tsz Torx or when such provision is made, the assent of the corporations, 
Mnwarxss or inhabitants, is to be presumed For, generally, it is not 
Te or to be supposed that such acts would be passed against their 
wishes and interests, but that they are enacted at their re- 

quest, and for their good. But where, as in this case, a small 

portion only of such corporation, in which it has a valuable 

real estate interest, is set off and annexed to an adjoining 
corporation, and where, as here, it early asserts its claim to 

such real estate, and no provision is made in the law con- 

cerning the same, we do not think any such assent or re- 

quest can be presumed. And particularly do we think this 

to be so, where, as here, no advantage is guined to the di- 

vided corporation from such division The consideration 

of an advantage gained, often affords the strongest ground 

for the presumption of assent. Where, therefore, the legis- 

lature takes from a town a portion of its territory, which in- 

cludes lands to which it has the exclusive title, and annexes 

the same to another town or municipality, without provid- 

ing for the disposal of such lands, and under such cireum- 

stances that the assent of the town to part with its title 

cannot be presumed, such town still continues to be the 

owner of such lands, notwithstanding such separation The 

rule of law upon this subject, is well stated by Chief Jus- 

tice PARSONS, in the case of The Inhabitanis of Windham vs. 

The Inhalitants of Portland, 4 Mass, 384. He says: “A 

town incorporated may acquire property, real or personal ; 

it enjoys corporate rights and privileges, and is subject to 
obligations and duties’ Ifa part of its territory and inhab- 

itants are separated from it, by annexation to another, or by 

the erection of a new corporation, the former corporation still 

retains all its property, powers, rights and privileges, and 

remains subject to all its obligations and duties, unless some 

new provision be made by the act authorizing the separation. 

Thus it would continue seized of all its lands, possessed of 

all its property, entitled to all its rights of action, bound by 

all its contracts, and subject to all its duties” This doc- 

trine is sustained by the case of Medford vs. Pratt, 4 Pick, 
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222, cited by the counsel for the defendant It was there 
held, that a meeting-house for public worship, built by a 
town before its division into parishes, becomes, upon such 
division, the exclusive property of the first parish It has 
always been held in that state, that upon the division of 
towns (which were parochial as well as municipal in their 
character, each town constituting, originally, a single parish) 
into two or more parishes, the parochial property, unless 
special provision was made, went to the first parish, that is, 
that portion of the town remaining after the erection of the 
new parish or parishes, as the original, or representative of 
the original parish. On this subject the court, in their 
opinion in that case, say: “'The justice of this principle can- 
not be denied; for the remnant were discharged of no part 
of their duties or burdens, and the seceders always volun- 
tarily withdrew, carrying with them a great part of the tax- 
able property from which those duties and burdens were be- 
fore discharged.” The same principles are recognized in the 
cases of Brunswick vs. Dunning, 7 Mass, 445; and Hamp- 
shire vs. Franklin, 16 id, 76, and many others in that state 

Upon the want of power in the legislature of a state to 
deprive a municipal corporation of its right of private prop- 
erty, Mr. Justice Story, in delivering the opinion of the court 
in the case of Terrett vs. Taylor, supra, says: “In respect, 
also, of public corporations which exist only for public pur- 
poses, such as counties, towns, cities, &c., the legislature may, 
under proper limitations, have a right to change, modify, en- 
large or restrain them, securing, however, the property for 
the uses of those for whom, and at whose expense it was 
originally purchased.” 

And again, the same learned judge, in delivering his opin- 
ion in the case of Dartmouth College vs. Woodward, at page 
694, says: “It may also be admitted that corporations for 
mere public government, such as towns, cities and counties, 
may, in many respects, be subject to legislative control But 
it will hardly be contended, that in respect to such corpora- 
tions, the legislative power is so transcendent, that it may, at 
its will, take away the private property of such corporation, 
or change the use of its private funds, acquired under the 
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June Term, public faith. Can the legislature confiscate to its own use 


the private funds which a municipal corporation holds under 


Tuz Town or its charter, without any default or consent of the corporators ? 


MILWAUKESB 
v. 


Tue Ciry or 


Mirwavxee, 


If a municipal corporation be capable of holding devises 
and legacies to charitable uses, (as many municipal corpora- 
tions are,) does the legislature, under our forms of limited 
government, possess the authority to seize upon those funds, 
and appropriate them to other uses, at its own arbitrary 
pleasure, against the will of the donors and donees? From 
the very nature of our government, the public faith is pledg- 
ed the other way; and that pledge constitutes a valid com- 
pact; and that compact is subject only to judicial inquiry, 
construction and abrogation. This court have already had 
occasion, in other cases, to express their opinion on this sub- 
ject; and there is not the slightest inclination to retract it.” 
At page 668 of the same case, healsosays: ‘“ Public corpo- 
rations are generally esteemed such as exist for public pur- 
poses only, such as towns, cities, parishes and counties, and 
in many respects they are so, although they involve some 
private interests; but strictly speaking, public corporations are 
such only as are founded by the government for public purposes, 
where the whole interests belong also to the government.” The 
same doctrine is established with reference to municipal cor- 
porations, by the supreme court of Massachusetts, in the case 
of Hampshire vs. Franklin, supra, where an act of the legis- 
lature of that state, which directed the payment by one 
county to another of a sum of money supposed to be equi- 
tably due, but for the payment of which there existed no 
legal obligation, was held unconstitutional and void. The 
court say: “It certainly must be admitted that, by the 
principles of every,frec government, and of our own consti- 
tution in particular, it is not in the power of the legislature 
to create a debt from one person to another, or from one cor- 
poration to another, without the consent, express or implied, 
of the party to be charged.” See also City of St. Louis vs. 
Russell, 9 Mo., 508. 

The most frequent instances of the application of the rule 
that Icgislatures cannot interfere with the rights of property 
of municipal corporations, are to be found in those cases 
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where such corporations hold property as trustees, and for June Term, 
purposes other than those which are merely municipal The i 
reason of this probably is, that in such cases, without the Tax Towx or 
consent of all persons interested, legislatures have no power =v. 
whatever to interfere, and because in the division or other ft Ct%,,°” 
change of municipal corporations, they have almost inyari- 

ably provided for the equitable distribution of their property 

which was strictly corporate, thereby saving interested par- 

ties from the necessity of calling upon the courts for assist- 

ance. If in the present case the land in question had been 
acquired and held by the town, under the 4th subdivision of 

the section of the territorial statute above quoted, “in trust 

for the support of schools, and for the promotion of educa- 

tion within the limits of the town,” it would have been an 
instance of such special trust. The purposes for which it 

would then have held the land, would have been distinct 

from and independent of the purposes of its creation as a 
municipal government. They would have been educational 

and not municipal In such cases, the right of the legisla- 

ture to intermeddle by dividing or diverting the fund, with- 

out the consent of the inhabitants, has been often denied. 

From some decisions it may even be doubted whether the 
legislature has, without such consent, the power to repeal or 

destroy a municipal corporation as such trustee, and whether 

it is not to be treated, guoad hoc, as a separate corporation. 

Thus, in the case of Montpelier vs. Hast Montpelier, 27 Ver- 

mont, 704, by the charter of the original town of Montpelier 

there were reserved, among others, three rights of land for 
religious and educational purposes, which, “together with 

their improvements, rights, rents, profits, dues and interests,” 

were to “remain inalienably appropriated to the uses and 
purposes for which they were respectively assigned, and to 

be under the charge, direction and disposal of the inhabitants 

of said township forever.” Subsequently the legislature, by 

act, abolished the old town, and in its place erected two new 

towns, named respectively Montpelier and East Montpelier. 

By the act it was provided, that all property owned or pos- 

sessed by, or debts or choses in action due to the old town, 

should thereafter be owned and enjoyed by, and collected 
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for the said towns of Montpelier and East Montpelier, in 
proportion to the grand list of the persons and property 


Tss Torx or within the territorial limits of said towns, for the year whea 


nom 


ea bute tee 


Nuwavkss. 


said act was passed. In a: suit by Montpelier against East 
Montpelier, (which latter had obtained the whole of the funds 


arising from the rents of such lands for the year 1851, and 
refused to pay over to the former any portion ‘thereof) to he 
cover its share of such funds in proportion to said grand lst, 
it was held that such trust funds were not within the words 
of the act, and that neither of said new towns had any legal 
interest therein. In the opinion, the court refer to and com- 
ment upon the case of Dartmouth College vs. Woodward, and 
several others, and say that if the words of the act had ex- 
tended to these trust funds, it would, without the assent of 
the inhabitants of the old township, who were to be reganied 
as the beneficiaries, or cestuis que trust, have been liable to con- 
stitutional objections If this be so, and such assent could 
not be obtained, it would seem that the old corporation, for 
the purpose of such trust, must be still regarded as iu exist- 
ence. For otherwise it is difficult to perceive how the legis- 
lature might not defeat the charity, which all agree it cannot 
do. To the same effect is the case of the Trusts of the New 
Gloucester School Fund vs. Bradbury, 11 Maine, 118, wherean 
act of the legislature of Maine, authorizing the town to choose 
& new set of trustees, and directing the first trustees to deliver 
over the property to them, was held unconstitutional The 
fund had the effect to reduce the amount to be raised by 
taxation for the support of schools in the town, whose in- 
habitants were thus beneficially interested in it, and the case 
was said to be within the very language of the case of Dart 
mouth College vs. Woodward. An attempt to distinguish be- 
tween a municipal corporation and s corporation merely 
private, in respect tosuch funds, was repudiated. 

The court observe that Chief Justice MARSHALL, in deliv- 
ering the opinion of the court in that case, says: “ Strictly 
speaking, public corporations are such only as are founded 
by the government, for public purposes, where the whole in- 
terests belong to the government;” and that no authonty 
exists in the government to regulate, control, or direct a cor 
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poration or its fands, “except where the corporation isin June Term, 
the strictest sense public ;” that is, where its whole interests 1860. 
and franchises are the exclusive property and domain of the Tas Towx or 
government itself.” 

To the same effect, likewise, is the case of Plymouth vs. Tex Cirr or 

Jackem, 15 Penn. St, 44, where officers elected by the own- 
ers of land within the original township of Plymouth, to 
take charge of funds arising from lands appropriated for the 
religious, literary and charitable uses of its inhabitants, which 
officers had by an act of the legislature been declared to be 
a body corporate by the name of the “Proprietors of Ply- 
mouth,” were held to be tm esse as such corporation, not- 
withstanding a subsequent act of the legislature, dividing 
the township of Plymouth, and erecting two new townships 
out of it and some adjoining territory, by the names of Ply- 
mouth and Jackson, and authorizing the inhabitants of Jack- 
son to elect officers who were to take charge of a portion of 
said fands within that township, and to be a corporation by 
the name of the “Trustees of the township of Jackson.” 
See, also, the cases of Harrison vs. Bridgeton, 16 Mass, 16; 
Commonwealth vs. Cullen, 1 Harris, 133; Brown vs. Hummel, 
6 Barr, 86; and, Poulteny vs. Wells, 1 Aik, 180, cited by 
the court of Vermont 

For the reasons which we have thus imperfectly attempted 
to give, and upon the authorities we have cited, we answer 
the first question in the negative, and give it as our opinion 
that the legislature has not the power, under the provision 
of our constitution and that of the constitution of the Unit 
ed States to which we have referred, either directly or indi- 
rectly to divest a municipal corporation of Its private prop- 
erty, without the consent of its inhabitants lawfully obtained. 

Our answer to this question renders it unnecessary for us to 
notice the other. We will doso only so far as it is necessary, 
in the opinion of the court, to acquit the legislature of all 
intention, by the act extending the limits of the city of Mil- 
waukee, to injure or deprive the town of any of its just rights 
It is evident to our minds, from all the circumstances, that at 
the time of the passage of that act the interests of the town 
in the land were either unknown, or not thought of, and 
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JuneTerm, that, therefore, its possible effects upon them were not taken 


Tus Town oF 
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MILWAUKB: 
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Tue Crry or 
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into consideration. 

Contrary to our intention at the outset, we have examined 
many authorities and disposed of the case, before noticing 
those cited and relied upon by the counsel for the city, 
which we will now proceed to do. And, first, we may notice 
a view taken by the counsel, upon which hinges, to a great 
extent, the application which he seeks to make of them to 
this case. The land in question was purchased on the 14th 
day of January, 1846. The city was originally chartered 
on the 81st day of the same month. So that, in reality, the 
territory constituting the city was, at the time the land was 
acquired, a part of the town. Upon these facta he says it is 
to be presumed that the land was paid for with funds raised 
from the whole taxable property of the town. He further- 
more states, that the present limits of the city embrace a 
much larger portion of the taxable property of the town, as 
it was before the city was incorporated, than that which was 
left in the town after such act of incorporation of the city. 
He, therefore, contends that it was the intention of the legis- 
lature, by the separation of 1852, to transfer the property to 
the city, because the city, having contributed more towards 
the purchase money, has a better right in equity than the 
town. In answer to this argument, we may say, that it does 
not appear from the record that the city paid any portion of 
the purchase money, nor does the record show what the 
value of the taxable property of the city, as compared with 
that of the town, is) We cannot indulge in the presumption 
that the city paid any portion of the purchase money. The 
purchase of the land and original incorporation of the city 
were very nearly contemporaneous acts, and it is quite as 
natural to suppose that the town paid for the land out of 
money afterwards raised by the inhabitants, as with funds 
realized in any other way. But suppose it was paid for in 
the manner which the counsel invites us to presume, still the 
inhabitants of the city, by procuring it to be incorporated as 
such, without any provision as to the land, and by an acqui- 
escence of six years and upwards, must be presumed to have 
released. their interest in it, and to have consented that it re- 
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main the sole property of the town as it was after such June Term, 
division. The charter of the city must be presumed to have 
been granted at the request of its inhabitants, and the loss Tas Tows or 


WAUKEE 


to the town of so much of its taxable property, without a - 
corresponding diminution of the expenses of its govern- yenyor 
ment, together with the advantages gained to the inhabitants 
of the city by their new form of government, furnishes am- 
ple consideration for such release, which, under the circum- 
stances, must be presumed. By incorporating the city, with- 
out dividing the land, it became the sole property of the 
town; and, if such effect was inequitable, it was not in the 
power of the legislature, without the consent of the town, 
afterwards to remedy the evil. See Hampshire vs. Franklin, 
16 Mass. 76, where the doctrine of such presumptions, and 
the power of the legislature, are fully discussed. With these 
remarks, it will be readily perceived that the cases of Hemp- 
stead vs. Hempstead, bear very remotely upon the question 
we are considering, and, with the exception of a single re- 
mark, merely obiter made by the chancellor in 2 Johnson, 
and subsequently repeated in Hopkins and Wendell, their 
authority does not at all conflict with the conclusions to 
which we have arrived or the cases to which we have refer- 
red. It is said that a town cannot “possess any control or 
rights in or over lands lying within another town.” As ap- 
plied to the facts in those cases, or if understood as limited 
to the rights of towns to acquire lands outside their bounda- 
ries, itis very proper. But, farther than this, we are unwil- 
ling to go. There was nothing in the facts of those cases 
which called for the remark or the establishment of such a 
principle. Each turned upon the doctrine, in favor of which 
the courts make many strong arguments, that the act divid- 
ing the town of Hempstead and creating the town of North 
Hempstead was passed at the request of the inhabitants, and 
that with their assent it operated as a legislative partition of 
the common property, which was divided according to the 
limits of the towns as they existed after the division. Chan- 
cellor KENT, in the case in 2 Johnson, says expressly, that 
“the erection of a new town cannot impair the rights of the © 
old one, and the new town has none but what are given to it 
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eo ime at the time of creating it, or subsequently.” That it was a 


Hop 
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Hau. 


legislative partition with the consent of the inhabitants, is 
sustained by the language of the act, long acquiescence, and 
many express acts on the part of the towns themselves. It 
was upon this ground the cases were decided. In Hopkins, 
the chancellor says, that “the legislature, acting upon the 
application of some, and with the acquiescence of all, divid- 
ed the town,” and concludes his opinion in these words: 
“The general conclusions from all these views, are, that the 
division of the original town of Hempstead, in 1784, was a 
legislative partition of the lands of the town between the 
two new towns; that the partition of these lands by the di- 
vision of the town, must have been within the contemplation 
and with the assent of those who solicited and those who 
acquiesced in the division; and that the partition so made 
was not inequitable or unjust, in the state of things which 
then existed.” 

It follows from the views we have taken, that the judg- 
ment of the circuit court must be reversed, and a new trial 
awarded. 

Paine, J., having been of counscl in this case, was ab- 
sent. 


{Nors sy Drron, C. J. Since filing the above opinion, I have been referred lo 
the case of the City of Louisville os. Pres. and Trustees of University, 15 B. Mon- 
roe, 642, in which many of the questions involved in this case were before the 
supreme court of Kentucky, and after an elaborate examination, were determ- 
ined in accordance with the principles here established. The 29th Vermont has 
also come to hand, in which, on page 12, the case of Montpelier os. East Mont- 
pelier, in equity, is reported. A bill was filed, praying the court of chancery to 
appoint a trustee to take charge of the property, and execute the trust for the 
benefit of the inhabitants of the territory which comprised the original township. 
The repeal of the charter of the original town of Montpelier having left the in- 
habitants without a trustee, the action was sustained, and a new trustee uppoint- 
ed under the direction of the court. ] 
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In 1854 A and B made an entry, at the office of the commissioners of school and 
university lands, of lots 118, 120, 121 and 123, of a certain section No. 16 in 
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Bock county, and received certificates therefor, and also purchased from seri 


the holders two certificates issued by said commissioners in 1850, for lots 117 
and 123, in the same section, and « certificate issued by said commissioners 
in 1853, for lot 116 in the same section. The certificates for lots 117 and 123 
were valid; but all the other certificates were ocid, for the reason that the 
lots therein mentioned hed been sold by said commissioners, in 1850, to other 
parties, and were again sold by them in 1853 and 1844, st private sale, on ac- 
eount of the non-payment of interest, without having first been offered for 
resale at public auction, as required by law. Shortly afterwards A pur- 
chased from Z his interest in all said certificates, and took an assignment of 
wach interest at the price of $20 per acre for one-half of the land, after de- 
ducting the amount due to the state, both parties supposing, at the time of 
fech assignment, that all said certificates were valid, and 4, although he 
knew that seid lands hed been sold by said commissioners in 1850, being ig- 
Borant whether said lands had been offered for resale at public auction or 
mot: Hdd, thet A’s ignorance that said lands had not been offered for resale 
a4 public aaction by said commissioners, was such a mistake or ignorance of 
Jac, a8 gave him a right in equity to a ression of the contract. 

Duox, C. J., was of opinion that A could maintain his action for a rescision 
of the contract, on the grounds also, of an implied warranty in the assign- 
meat of said certificates, that the same were valid, and of a failure of con- 
sideration for the money psid, or agreed to be paid to J, in thet the instru- 
ments assigned were not school land certificates, as they purported to be. 

Hdd, also, that if, in the meantime, A hed acquired a good title to all said lands, 
by buying the outstanding valid certificates, at a less price than he had 
agreed to pay Z for the invalid ones, the proper measure of relief would be 
the deduction of one half the sum paid by A to perfect his title, from the 
amoant of the purchase money agreed to be paid by him to B 


APPEAL from the circuit court for Dane county. 

This was an action to recover back money paid by the 
plaintiff to the defendant,and for other relief The com- 
plaint, as amended, alleges, that on the 2d day of October, 
1854, the defendant applied to the commissioners of school 
and university lands of the state of Wisconsin, to purchase 
for himself and the plaintiff, jointly, lots Nos 118, 120, 121 
and 122 in section 16, town 4, range 12, in Rock county; 
that upon such application the commissioners executed cer- 
tificates of sale for said lots to the plaintiff and defendant, in 
the usual form, they paying the part of the purchase money 
required to be paid in hand; that on the 6th of October, 
1854, the plaintiff and defendant purchased of one Perkins, 
two certificates issued by said commissioners, bearing date 
July 12th, 1850, one for the sale of lot 123, and the other 

Vou. XU—8 


Hurp 
v. 


Haw. 


114 


CASES IN THE SUPREME COURT 


ine = for lot 117, in section 16, above mentioned, and received 


Hourp 
Vv. 
Haru 


from said Perkins an assignment of said certificates; that on 
the 11th of January, 1855, the plaintiff and defendant pur- 
chased of A. Botkin and D. M. Seaver, a certificate issued 
by said commissioners, dated August 15th, 1853, for lot 
No. 116, in said section 16, and received from said Botkin 
and Seaver, an assignment of said certificate; that on the 
8d of June, 1856, the plaintiff and defendant entered into 
an agreement, whereby the plaintiff purchased of said de- 
fendant, his right, title and interest in the lots described in 
all said certificates, and agreed to pay him therefor, the sum 
of $2,164,50, being thirty dollars per acre, for one half of 
the number of acres of land, after deducting the amount 
of the purchase money due to the state; that the defend- 
ant executed and acknowledged an assignment, in writing, of 
each of said certificates, in the following words: “For, and in 
consideration of the sum of one hundred dollars, I hereby 
assign and transfer all my right and interest in the within 
certificate, to Silas Hurd, June 28d, 1856—W. T. Hau.” 
and the plaintiff paid to the defendant, the sum of $654,50, 
and executed his three promissory notes for $500 each, one 
of which was payable on the 23d of June, 1857, bearing 
12 per cent. interest, and the others were payable in two 


and three years after date. The complaint further alleges, 


that at the time the plaintiff and defendant purchased of 
the state said lots 118, 120, 121 and 122, they believed said 
lands were subject to entry, and that said commissioners 
had lawful authority to sell the same, and were ignorant 
that there was any outstanding claim to the land, held by 
any other person; that at the time they purchased said 
certificate for said lot 116 from said Botkin and Seaver, 
they believed that said certificate was valid, and were en- 
tirely ignorant of the fact, that there was any outstanding 
claim to said lot, prior or paramount to the right created 
by said certificate; and that the plaintiff, at the time he 
purchased of the defendant, his interest in said lands, did 
not know that there was any prior or paramount claim or 
right thereto in any other person, or that any other person 
held any certificate for the purchase of said lands, or any 
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part thereof, but believed that the defendant was entitled, Jane 1860." 


by virtue of said certificates, to a conveyance from the 
state, of one-half of each of said lots of land, upon paying 
the residue of the purchase money, and that the assign- 
ment of said certificates by the defendant, would transfer 
such title to the plaintifE 

The complaint further alleged, that the plaintiff, shortly 
after the purchase of said certificates from the defendant, 
was informed, for the first time, that there were outstanding 
claims upon said lands, and upon inquiry, ascertained the 
fact to be, that on the 12th of July, 1850, the said commis- 
sioners of school and university lands sold to one Orton said 
lots 118, 121 and 122, and toone Holton, said lot 120, and to 
one Haight, said lot 116; and that although said purchasers 
had made default in the payment of interest accruing upon 
said certificates, the said commissioners had not re-offered 
said lots, or any of them, at public sale, as required by the 
statute in such case, and that therefore said purchasers still 
retained a right to the conveyance of said lots of land, 
upon paying the balance due to the state therefor, and 
that the certificates for said lots 116, 118, 120, 121 and 122, 
so issued to the plaintiff and defendant, and to said Bot- 
kin and Seaver, respectively, were, in fact, issued without 
authority of law, and were void. 

The complaint also alleged that the defendant informed 
the plaintiff that, at the time of the purchase of said lots 
from the state, he was told by the said commissioners, that 
said sales to said Orton and Holton, and the certificates issued 
to them, had become forfeited, and that said lots were sub- 
" ject to private sale; and that the plaintiff, and, as he believed, 
the defendant also, was in fact entirely ignorant of what pro- 
ceedings were necessary to be had, as well as what proceed- 
ings had in fact been had, to divest the interest of said Orton 
and Holton in said lots respectively; but that said plaintiff 
and defendant, relying upon what they learned from the said 
commissioners, did, in fact, believe that the proper proceed- 


ings had been taken to foreclose the right of Orton and Hol-' 


ton in said lands, and that the state had good right to sell 
the same to the plaintiff and defendant 
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June Term, The complaint further alleged, that the defendant, after 
1860. notice of the failure of the plaintiff's title under said certifi- 


Hurgp 
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cates, transferred before maturity the note which became due 
June 8d, 1857, and the plaintiff paid the same to the holder; 
that the defendant is still the holder of the two other notes; 
that in July, 1857, the plaintiff requested the defendant to 
deliver up to him said two notes, and refund the money he 
had paid, and tendered to the defendant the certificates for 
said lots 118, 120, 121 and 122, with a reassignment of the 
defendant's interest therein, but the defendant refused to 
comply with such request; that at the time of said demand, 
the plaintiff did not know that lot No. 116 had ever been 
sold to said Haight, or that the certificate for said lot pur- 
chased from Botkin & Seaver, was rendered invalid in con- 
sequence of the previous sale to said Haight, but the plain- 
tiff had learned that fact since the commencement of this 
suit. The complaint further stated, that the quantity of land 
embraced in all said certificates, is 208 1-2 acres; that the 
certificates bought of said Perkins embraced 60 acres, which 
are of no greater value per acre than the residue of the land; 
that the sum of $654 50, (which the plaintiff paid the defend- 
ant at the date of the contract,) is a full consideration for the 
assignment of the defendant's interest in the certificates for 
said 60 acres; but that the plaintiff is willing to reassign to 
the defendant the interest which defendant assigned to him 
in the certificates purchased of Perkins, and in that pur- 
chased from Botkin & Seaver, upon the repayment by the 
defendant of the money he had advanced upon the contract, 
and the return to him, of his two promissory notes yet un- 
paid. The complaint also alleges, that the plaintiff has been 
informed and believes, that the defendant, at the time he as- 
signed said certificates, knew that the certificates were in- 
valid. Prayer, that the promissory notes unpaid may be 
delivered up to be cancelled, and that defendant may be or- 
dered to repay the plaintiff the moneys so paid by him, with 
interest, and receive a reassignment, &c., and for such other 
or further relief as may be equitable. 

The defendant answered the amended complaint by a gen- 
eral denial. 
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On the trial, the issuing of the certificates by the commis- acy an 


sioners of school and university lands, to the plaintiff and 
defendant, on the 2d day of October, 1854, for lots 118, 120, 
121 and 122; the purchase by the plaintiff and defendant 
from Perkins, of the certificates for lots 117 and 123; the 
purchase by them from Botkin & Seaver, of the certificate 
for lot 116; and the assignment by the defendant to the 
plaintiff, of his interest in all said certificates, as stated in the 
complaint, were cither proved or admitted. It was also 
proved or admitted, that said lots 118, 120, 121, 122 and 116, 
had been sold by said commissioners in 1850, to Orton, Hol- 
ton and Haight, respectively, and that the commissioners had 
issued certificates of sale for said lots to the plaintiff and de- 
fendant, and to said Botkin & Seaver, respectively, without 
having first offered the lots, or either of them, for resale at 
public auction, as required by the statute. 

The plaintiff, Hurd, was then sworn as a witness in his 
own behalf, and testified as follows: “The first I knew about 
the school lands being sold, the defendant came to my house 
and wanted to borrow some money. He said the school 
land was advertised for sale, and he was going to buy it or 
see about it; there was something said by one of us about 
my going in with him; I let him have what money I had, 
one hundred dollars or more; Hall started to Madison to 
purchase the lands, and came back and said he had pur- 
chased; he said it was for sale, and he purchased it; each 
one of us paid half the purchase money; I don’t know that 
Hall said anything but that the land had been offered for 
sale by advertisement; he wanted me to go to Milton to see 
who owned the 60 acres; I went, and found Perkins owned 
it; he went to Milwaukee and bought that; he went to Mad- 
ison and bought 20 acres more of Botkin & Seaver; we took 
possession soon after, and went to making improvements on 
Perkins’ and Botkin’s lots; cut wood and fenced one hundred 
acres. The next spring I was at Hall's; he said half was 
not enough to make a farm; he proposed to cast lots as to 
who should make the offer to buy or sell, and it fell to my 
lot to make the offer; I said I would give or take $30 per 
acre, deducting what was going to the state; he said he 


Hugp 


v. 
Hatt. 


118 


CASES IN THE SUPREME COURT 


bre would sell, but if I had said $28 per acre, he would have 
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purchased it; I paid him the money, over six hundred dol- 
lars, and gave him notes for $1,500; I have paid one note of 
$500 since, with interest at 12 per cent; it was due June 
28d, 1857; the other notes were payable June 23d, 1858, 
and June 23d, 1859. Before the original summons and 
complaint in this suit were served, but on the same day, 
I offered the defendant to reassign the certificates; I ten- 
dered him the certificates for lots 118, 120, 121 and 122, 
with assignments on the back, and asked him to deliver 
the three notes and pay back the money I had paid him; 
requested the three notes or the two, and the money I had 
paid He said he had nothing to do about it Two or 
three weeks after I bought Hail out, I was told there was 
some prospect of my losing my land. Hall said he did not 
believe anything in it; he did not believe the original pur- 
chasers would ever redeem it; said he belicved the state 
was holden for the land they sold. I knew of the original 
sale in 1850.” 

The following question was propounded to the witness 
by his own counsel: “What did you know about these 
lands being forfeited, and who did you learn it from?” 
Question objected to; objection overruled, and defendant 
excepted. 

Answer. “ Hall came to me and said it was forfeited, and 
was advertised for sale.” 

Also the following question: “State whether you knew 
anything about the lands being reoffered at public sale; if 
so, what did you know?” Question objected to; objection 
overruled, and defendant excepted. 

Answer. “I never knew it was necessary to reoffer them 
at public sale. I never knew anything about their being 
reoffered. I don’t know that I ever told Hall that certifi- 
cate for lot 116 was bad. I had not learned it was bad 
when this suit was commenced. I think Hall did not have 
& paper with advertisement of school land when we talked 
about buying. I had seen no advertisement ca I and 
Hall purchased.” 


On cross-examination, the defendant proposed to prove, 
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by the witness, that he had purchased in the original certifi- June Term, 
cates of sale for a small sum, and that he then held said __"*®?. 


certificates. The plaintiff objected to this evidence; the 
court sustained the objection; and the defendant excepted. 
The defendant, Hall, was then sworn in his own behalf, 
and testified as follows: “In the winter before Hurd and I 
purchased the land, Hurd wanted me to look around and see 
if we could get hold of this land) The September follow- 
ing my attention was called to the Democratic Standard, in 
which a notice was published, and I took it up to Hurd. 
We examined the advertisement, figured up the amount of 
interest, principal and penalties, to know how much money 
we wanted to secure the land) We decided to take lots 
120, 121, 122 and 118 Lot 116 we decided not to take, 
because the amount due was more than the land was worth 
I read the advertisement to Hurd. I came to Madison, and 
got new certificates in my name and his I did not learn 
where Perkins lived, but ascertained he owned certificates 
for lot 117 and lot 123. I purchased of Perkins his old cer- 
tificates. Hurd said he had talked with Goodrich about the 
certificates. It was understood that the Mil & Miss RR 
Co. had an interest in the land, although the certificates were 
issued to Holton and Orton. Hurd said they told him that 
they had paid all they were going to on the land, and if we 
wanted it, tocome and gct it We did not get the certificates 
until January, 1855. We applied for them the preceding 
October. It was on the 22d of June, 1856, that I sold out 
to Hurd. We let the writing run back two or three weeks 
I knew nothing about the original certificates holding the 
land, but Hurd and I both knew there were such certifi- 
cates. I knew nothing about the case pending in the su- 
preme court, or the decision, until three or four weeks after 
we made the writing. Hurd took the exclusive possession 
at once, I reserving the right to take off my wheat. I paid 
for one-half of the breaking. Hurd never offered to rescind 
the contract The day before the suit was commenced, he 
tendered me the four certificates, and the note he had paid 
Hurd is in possession. The eighty acres cleared is all plan- 
ted to corn There is a piece in back of the eighty, that 
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See Hurd has cut the timber from. Lots 116,117 and 123 were, 
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at the time of the sale to plaintiff, worth $35 to $40 per 
acre. 118 and 122 were worth $25 an acre, 121 about the 
same, 120 not worth more than $15 to $18 per acre. I told 
Hurd, in the conversation with him, that I only sold my 
right, title and interest in the certificates; he was to take 
all contingencies. He and I both knew the land had not 
been offered for a resale at public action. I knew it from 
the advertisement. I never told Hurd the school lands had 
been forfeited according to law. The conversations I have 
given, were the only ones I had with him.” 

The advertisement in a newspaper, of which the following 
is a copy, was here offered in evidence and read: 


“FORFEITED ScHooL LANDS, 
Office Commissioners School and University Lands, 
Madison, September 20th, 1854 

“The following described lands in Rock county, having 
been forfeited by reason of the non-payment of interest, 
are subject to private entry by any person applying there- 
for, at the price named opposite each tract, which includes 
the amount due at the time of the forfeiture, the interest 
up to January Ist, 1855, and 5 per cent damages; to the 
sum of which will be added the cost and charges of ad- 
vertising and sale. The per centage of the principal pay- 
able at the time of purchase, will be fixed by the commis- 
sioners, and will not be less than that required at the origi- 
nal sale. 

[Here follows a list of lands in which are included lots 
118, 120, 121 and 122, with statement of the amount due, 


(Signed) “ALEXANDER T. GRAY, 
Secretary of State. 
E. I JANSEN, 
State Treasurer. 
Gro. B. Saurru, 
Attorney General.” 
The finding of the circuit court as to matters of fact 
and its conclusions of law, were in favor of the plaintiff, and 
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judgment was entered, “That the said contract of sale of evr Aa 


all of said lots by said defendant to the said plaintiff, and 
the assignment of the said seven certificates, be cancelled, 
rescinded and set aside; that the said two notes now un- 
paid be delivered up and cancelled; that the said defend- 
ant pay to the plaintiff the said $654,50, and the sum of 
$560, with interest thereon, from the time of such payment, 
and also, one half of all sums paid by the said plaintiff for 
taxes upon said several lots, and all interest paid by the 
plaintiff to the state thereon, after deducting from the same 
the value of the use of said sixty acres, and the benefit 
derived by the plaintiff therefrom. Or, that the sales of said 
lots 116, 118, 120, 121 and 122, by defendant to the plain- 
tiff, be set aside, and the assignment of the five certificates 
therefor, be cancelled, and the said sales as to the lots 117 
and 123, do stand, and that the said two notes now unpaid 
be delivered up and cancelled, and that the value of the 
said sixty acres in said lots 117 and 123, as compared with 
the value of the residue, be deducted from the money paid 
at the time of the purchase, to-wit: the sum of six hundred 
and fifty-four dollars and fifty cents; and the money paid 
on the said note, to-wit, the sum of $560; and that the resi- 
due of the said two sums be paid by the said defendant to 
the plaintiff; that the said defendant have his election 
whether he will have the assignment of the seven certifi- 
cates cancelled, or the assignment of the said five certificates 
only ; that it be referred to a court commissioner to make 
and state an account, &., and report the same to the court, 
and upon the coming in and confirmation of such report, the 
defendant shall elect, &c.” To the decision and finding of 
the court, both as to the facts and the law, the defendant 
excepted, and from the judgment rendered in accordance 
therewith, the defendant appealed. 

Bennett, Sloan & Putten, for appellant: 

L_ There was no agreement or covenant on the part of 
the defendant as to the validity of the certificates, nor is he 
charged with having been guilty of any fraud, misrepresen- 
tation or deceit. The plaintiff is therefore without remedy. 
Where both parties are ignorant of a defect, which renders 
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June ae the property sold unavailable to the purchaser, or where a 
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fact in regard to the land is equally unknown to both parties, 
or each has equal information, or the fact is doubtful from 
its own nature, and the parties have acted in good faith, 
equity will not interpose. Bates vs. Delavan, 5 Paige, 299; 
2 Kent, 470, note; McCobb vs. Richardson, 24 Maine, 82; 
Gouverneur vs. Elmendorf, 5 Johns. Ch. R, 79; Rawle on 
Coy. for Title, 460-1. Courts of equity will not relieve 
against mere ignorance of law, not coupled with fraud, mis- 
representations or undue influence, 1 Story Kq. Jur., p. 132 
§ 116, and p. 121, § 128. If there be no fraud and no cov- 
enants, the purchaser is without remedy either at law or in 
equity. Abbott vs. Allen, 2 Johns, Ch. Rep., 519; 1 Fonb. 
Kq., 886, note; 4 Cruise Dig., 90; Cooper’s Eq. Rep., 311; 
Urnston vs. Pate, cited Sug. on Vendors, 8d ed, 346-7. 
But it is said that the parties entered into this contract under 
a mistake of fact; that they both supposed that the certifi- 
cates were valid, and that such belief constitutes a mistake 
of fact. But what fact were they mistaken about? Both 
testify that they knew these lands had been sold before, and 
that the original certificates were outstanding. The plaintiff 
testifies that he was present at the original sale, and also that 
he never knew it was necessary to re-offer them at public 
sale, and knew nothing about their being re-offered. The 
defendant testifies that he and the plaintiff both knew, from 
the advertisement, that the land had not been offered for re- 
sale at public auction. If the plaintiff can recover in this 
action, a quit claim deed is as good in every case of sale of 
an interest in lands as a warranty deed, for always where a 
vendee pays a valuable consideration, he believes he is re- 
ceiving an equivalent, and the vendor either shares in that 
beliet, or is guilty of deceit in concealing the defect in his 
title. 

IL If the fact, at the time of an agreement, is equally 
unknown to, or is equally within the knowledge of, or is 
equally accessible to both parties, courts will not relieve in 
the absence of fraud, misrepresentation or deceit. If the 
grantee accept a conveyance of land without covenants, he 
cannot recover back the consideration money; Rosevelt vs. 
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Fulton, 2 Cow., 129; Taylor vs. Hare, 1 N. H., 260; 2 Atk, 
592; 1 Story Eq. Jur, § 150; 1 Fonb. Eq, B. 1, Ch 
2, § 7, note V; 2 Pow. on Con, 200; 1 Mad. Ch Pr, 
62-4; Emerson vs. Washington, 9 Maine, 88; Norton vs. 
Marden, 15 Maine, 45; 4 Green, 101; 14 Me, 188; 1 
Wend, 185. 

IIL If there was any mistake in this case, it was a mis- 
take of law, as to the validity of the session law of 1858, 
ch. 43; and no authorities nced be cited to show that a party 
is not entitled to relief on account of a mistake of law. 

IV. The court erred in excluding the evidence offered 
by the defendant, to show that the plaintiff had purchased 
in the original certificates for a smaller sum; 2 Parsons on 
Con., 498-9; Tanner vs. Livingston, 12 Wend., 83; Sping vs- 
Chase, 22 Maine, 505; Lefingwell vs. Hiliot, 8 Pick., 455; 
10 id, 204; Loomis vs. Bedel, 11 N. HL, 74, 87; Smith vs. 
Compion, 3 Barn. & Adol., 407. 

Williams & Patterson, for respondent : 

A mistake of law occurs when a person is truly acquainted 
with the existence or non-existence of all the facts, but is 
ignorant of the legal consequences. An error of fact takes 
place, either when some fact which really exists is unknown, 
or some fact is supposed to exist, which really does not ex- 
ist. 2 Ev. Poth. App., 487, (879). The mistake of the par 
ties in this case was purely a mistake of fact, and the plain- 
tiff was entitled to the relief granted in the court below. 
Union Bank vs. Bank of the U. &, 8 Mass, 74; Haven vs. 
Foster, 9 Pick., 112; Mowatt vs. Wright, 1 Wend., 855; Burr 
vs. Veeder, 8 Wend, 412; Smith on contracts, 421 (a); 2 
Smith's Leading Cases, 237; 1 Story’s Eq. Jur., 162-70; 1 
Vesey Sen., 126; Jrick vs. Fulton, 3 Grat., 193; Bell vs. Gar. 

diner, 4 M. & G., 11, (48, E. C. L, 16); Milnes vs. Duncan, 6 
B. & C,, 671, (13 E. C. L, 298); Kelly vs. Solari, 9 M. & W., 
54; Gompertz vs. Bartlett, 24 Eng. L. & E. R., 156; Young 
vs. Cole, 3 Bing. N. C., 724, (82 E. C. L., 802); Lambert vs. 
Heath, 15 M. & W., 484. 

If this was not a mistake of fact, it was such a mistake of 
law or of mixed law and fact, as courts of equity will relieve 
against. Champlin vs. Laytin, 6 Paige, 189; Same vs. Same, 
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ey aie 18 Wend, 407; Many vs. Beekman Iron Co., 9 Paige, 188; 
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Schermerhorn vs. Barhydt, 9 Paige, 28; Pitcher vs. Turin Pl. 
R. &., 10 Barb., 476; 3 B. Monroe, 514; 11 Ohio, 223, 480; 
5 Conn, 628; 9 Paige, 448; 14 Ill, 286; 7 How., (U.S), 
183; Moredock vs. Rawlings, 8 Mon., 73; Bedel vs. Smith, id, 
290; Tribble vs. Davis, 3 J. J. Marsh., 633. 


By the Court, Dixon, C. J. That both the parties to this 
suit acted under a radical mistake, cither in matters of law or 
in matters of fact, in the transaction disclosed by the record, 
can hardly admit of denial or doubt. That such was the 
case with the plaintiff seems still less questionable It is 
impossible to suppose that he would have purchased the cer- 
tificates in question at the price agreed upon, if he had 
known that they were worth less than so many pieces of 
blank paper. The fact that they were so, proves almost con- 
clusively that he was in some way deluded or misled. As 
it is only against mistakes of fact that courts will grant re- 
lief, it becomes necessary, in the first instance, to ascertain 
the nature of that here complained of, in order to determine 
whether the plaintiff is entitled to maintain his action on 
that ground. If it was a mistake of law, there being no 
averment or proof that any fraud or imposition was practiced 
upon him, he must abide the consequences of his ignorance, 
and cannot, on that account, be permitted to avoid his con- 
tract. But if it wasa mistake of fact, the action may be 
maintained, unless it falls within some of the exceptions to 
the general rule, that “ignorance of a material fact may ex- 
cuse a party from the legal consequence of his conduct.” 

A mistake of law happens, when a party, having full 
knowledge of the facts, comes to an erroneous conclusion as 
to their legal effect. It is a mistaken opinion or inference‘ 
arising from an imperfect or incorrect exercise of the judg- 
ment, upon facts as they really are; and like a correct opin- 
ion, which is law, necessarily presupposes that the person 
forming it, is in full possession of them. The facts precede 
the law, and the true and false opinion alike imply an ac- 
quaintance with them, Neither can exist without it The 
one is the result of a correct application to them of legal 
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principles, which every man is presumed to know, and is a 


called law; the other the result of a faulty application, and 
is called a anintake of the law. I do not find, in any of the 
reports or commentaries, a concise and accurate definition of 
such mistake; but, after an examination of the principal ad- 
judged cases, I believe that the foregoing is substantially 
correct. I believe, also, that no case will be found, where 
courts have refused relief on the ground of a mistake of law, 
in which it did not clearly appear that the party to whom 
such relief was denied, was fully apprised of all the facts 
from which such mistaken conclusion was drawn; and that 
those instances of confused mistake of law and fact, where 
relief has sometimes been given, and sometimes denied, and 
which may at first seem to be exceptions to this rule, will, 
when closely scrutinized, be found not to be so, but to fall 
within the rule and its exceptions, that tgnorantia facti ex- 
cusat. 

An error of fact, ignorantia facti, is ordinarily said to take 
place, either when some fact which really exists, is unknown, 
ofsome fact is supposed to exist, which really does not exist. 
The most frequent, familiar and stnking examples of such 
error, are found in those cases in which the books abound, 
and to which we need not here particularly refer, where 
the parties are deceived or mistaken as to the existence or 
non-existence of certain facts, materially affecting the trans- 
action, and which are present in their minds at the time of 
entering into the agreement, and directly influence their con- 
duct in so doing. But as is implied from the maxim, ztgno- 
rantia facti excusat, and from the definition which we have 
given, of a mistake of law, a mistake of fact has, in legal par- 
lance, a much more enlarged signification, and extends to 
and includes the case of a party who, through mere ignorance 
of the existence or non-existence of a material fact, is in- 
duced to do an act, or enter into a contract injurious to him- 
self, where, if he had been informed of the existence or non- 
existence of such fact, he would not have performed such 
act or made such contract. Ignorance of the existence or 
non-existence of a material fact, precludes the idea that the 
party, at the time of the transaction, should have been influ- 
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chee enced by it, for it is impossible that the mind should be 
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moved by that of which it knows nothing. This ignorance 
of facts must be excusable, that is, it must not arise from 
the intentional neglect of the party toinvestigate them. The 
rule which formerly prevailed, that if a party might, by the 
exercise of reasonable diligence, have ascertained the facts, 
he would not, on the ground of ignorance or mistake, be re- 
lieved from his contract, has of late been very much relaxed. 
The later cases establish the doctrine, that whenever there is 
a clear bona fide mistake, ignorance or forgetfulness of facts, 
the contract may, on that account, be avoided. The fol- 
lowing cases illustrate the doctrine that mere ignorance 
or forgetfulness of facts, without intentional neglect to ex- 
amire them, excuses, and, in some particulars, seem to bear 
strongly on the present case. In Milnes vs. Duncan, 6 B. & 
C., 671, (18 E. C. L., 293,) an action for money paid in igno- 
rance of fact, was sustained under the following circumstan- 
ces: A bill of exchange, drawn in Ireland upon the stamp 
required by law there, but which was less than the stamp re- 
quired for such a bill drawn in England, was negotiated and 
sold in England. There was nothing on the face of the bill 
to show that it was drawn in Ireland. The holder in Eng- 
land neglected to present it for payment, and held it for a 
month after it was due. The acceptor having become bank- 
rupt, the holder applied to the endorser, from whom he had 
received it, for payment, The latter refused to pay it, alleg- 
ing that the holder had made it his own by his laches. The 
holder then threatened suit, alleging that the bill was void 
for being drawn on an improper stamp. The indorser in- 
spected the bill, and finding that the stamp was not that re 
quired for a bill of the same amount drawn in England, and 
ignorant of the fact that it had been drawn in Ireland, paid 
the amount to the holder. 

In the case of Kelly vs. Solari, 9 M. & W., 54, it was held, 
that money paid under a bona fide forgetfulness of facts, 
might be recovered back in an action for money had and re- 
ceived. The late husband of the defendant had effected a 
policy on his life in the Argus Assurance Company. He 
died in October, 1840, leaving the defendant his executrix, 
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not having (by mistake) paid the quarterly premium on the ay 
policy, which became due on the 3d of September preceding. : 


In November the actuary of the office informed two of the 
directors that the policy had lapsed by reason of the non- 
payment of the premium, and one of them, thereupon, wrote 
upon the policy, in pencil, the word “lapsed.” In February, 
1841, the defendant, as executrix, applied at the office for, 
and received from the same and a third director, payment of 
the sum secured on the policy. The two directors stated in 
evidence, that they had entirely forgotten, at the time of 
payment, that the policy had lapsed. Lord ABrnGER, C.B., 
says: “TI think the knowledge of facts which disentitles the 
party from recovering, must mean a knowledge existing in 
the mind at the time of payment.” PaRKE, B., says: “If 
indeed the money is intentionally paid, without reference to 
the truth or falsehood of the fact, the plaintiff meaning to 
waive all inquiry into it, and that the person receiving shall 
have the money at all events, whether the fact be true or 
false, the latter is certainly entitled to retain it; but if it is 
paid under the impression of the truth of a fact which is un- 
true, it may, generally speaking, be recovered back, how- 
ever careless the party paying may have been, in omitting to 
use due diligence to inquire into the fact” To the same 
effect is the case of Bell vs, Gardiner, 4 M. & G., 11, (43 E. 
C. L, 16,) where it was held to be a good defense to a prom- 
issory note, that it was given by the maker in payment of a 
bill of exchange which he had endorsed for the accommoda- 
tion of the drawer, and which bill, after it was so endorsed, 
had, with the consent of the drawer, been altered in a mate- 
rial point, of which alteration the maker of the note, though 
he had ample means of knowing 1, was ignorant at the time 
he gave it. The court say: “that it must now be taken, 
that it is no answer in an action for money had and received, 
brought to recover back money paid by mistake, to say that 
the party had the means of knowing the facts, if he had not 
the knowledge in reality.” Such means of knowledge are 
strong circumstances to go to the jury, to prove that the party 
had the knowledge, but do not preclude a recovery. 
These cases are understood as expressing the doctrines of 
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a pies the English courts, except in cases where the: party is charge- 


able by law with constructive notice of the facts, or where 
he willfully assumes them, or waives an investigation after 
his attention has been invited to them; or where motives of 
public policy require that he should bear the consequences 
of his mistake, such as a mistake by bankers in the pay- 
ment of forged bank notes or drafts. 

The case of Champlin and others vs. Laytin, and Laytin vs. 
Champlin and others, in the court of chancery of New York, 
6 Paige, 189, and afterwards in the court of errors, 18 Wend, 
407, cited by the counsel for the defendant, so strikingly re- 
sembles that which we are now considering, in many of its 
features, its doctrines so clearly accord with those of the 
English courts, and sustain the definitions we have given of 
a mistake of law, and a mistake of fact, that we feel warran- 
ted in stating the facts, and the conclusions of Chancellor 
WaLworrtH and Judge BRoNsON, somewhat minutely. The 
facts, as they appear from the opinions of Judge BRONSON 
and Vice-Chancellor McCown, were these. Fifth street, in 
the city of New York, running from Broadway to Mercer 
street, through lands owned by Elizabeth Dupeyster, de- 
ceased, of whose estate Champlin and others were executors 
and trustees, was laid down on a map, made for the corpor- 
ation of the city in the year 1817. In 1821, the executors 
caused a map of the lands of the testatrix to be made, on 
which Fifth street was laid down to correspond with the city 
map. They afterwards made sales in pursuance of this sur- 
vey, and, in January, 1822, they sold and conveyed a lot to 
Samuel Whittemore, extending from Broadway to Mercer 
street, and which, by the terms of the deed, was bounded on 
one side for the whole distance by Fifth street. According 
to the decision of the supreme court of that state, made in 
1825, Mercer Street Case, 4 Cowen, 542, such sale and con- 
veyance did not amount to an implied grant of a right 
of way to the purchaser over the proposed street, and 
the executors, when the street should be opened, would be 
entitled to be paid the full value of the land, without regard 
to the supposed easement. The executors, acting on their 
belief that their sale to Whittemore had not affected their 
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interest in the land required for the proposed street, survey- Sicaten 


ed the same into lots, and in January, 1828, sold and con- 
veyed to Laytin, the two lots which were the subject of con- 
troversy in that suit. In the case of Lewis Street, 2 Wend, 
472, decided in 1829, the case of Mercer Street was recon- 
sidered and overruled; and the principle of the last decision 
was approved in several subsequent decisions, After the 
decision ins the case of Lewis Street, the corporation of the 
city ordered Fifth street to be opened, and Laytin was only 
allowed a nominal consideration, five dollars, for his two 
lots, on the ground that the previous acts of the executors, 
in selling and bounding lots on the strects, amounted to a 
grant of a perpetual easement, or right of way over the land. 
Laytin purchased the lots at the price of $4,300, one-half of 
which he paid down, and gave his bonds and mortgages to 
secure the residue. Before the conveyance to him was exe- 
cuted, he was informed that his two lots lay in the site of 
the proposed street. Both he and the executors entertained 
the belief, that he would acquire a perfect title to the lots, 
and should the street be opened, he would be entitled to re- 
ceive full compensation for the land, without prejudice 
from any previous acts of the executors. In 1836 the exe- 
cutors filed their bill for a foreclosure and sale under the 
mortages, and for a decree over against Laytin for any de- 
ficiency. Laytin filed his cross bill to have the mortgages 
given up and cancelled, and for a return of the money paid 
by him on account of the purchase, on the ground of mis- 
take. This led to the discussion of the question whether it 
was a mistake of law or a mistake of fact, and if it was a 
mistake of law, whether Laytin was entitled to relief on that 
ground. The Vice-Chancellor held that it was a mistake 
of law, and that he was entitled to relief on account of it 
The Chancellor and Judge Bronson, and with him the 
court of errors, except PatGE, Senator, repudiated the doc- 
trine that a mistake of law could be relieved against, but 
held that it was a mistake of fact, and that on that account 
he was entitled to have the mortgages given up and cancel- 
led, and the purchase money refunded. It will be recollect- 
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ee lots were bounded on Fifth street The executors, in their 
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answer to the cross bill, admitted that, in the full belief that 
they had a perfect title to the lots, they so represented to Lay- 
tin, at the time of the sale; but they relied on showing that 
he had knowledge of the contents of the Whittemore deed, 
through Mr. Fitch, who was his counsel at the time of his 
purchase, and who made an abstract of the title, in which 
that deed was conspicuously noted. On his examination, 
he said, that in the registered certificate annexed to his notes 
of searches, that deed was mentioned, and he gave a copy 
of the short note made by the register, in which the lot was 
described as “No. 7, Dupeyster’s map.” He added, that he 
did not remember examining the deed; he thought it very 
doubtful whether he did, for he saw that number on the 
map, and it was not the property he was searching for. He 
further said, that he had no recollection of having examined 
the record of any of the deeds referred to by the register. 
He thought he did not. The Chancellor and Judge both 
observed that it was not a case for the application of the 
doctrine of constructive notice, for the reason that the Whit- 
temore deed did not constitute a link in the chain of title 
which Laytin was investigating, and through which he 
claimed; and because the testimony of Fitch did not estab- 
lish that he had knowledge of the fact, that, by the terms of 
the conveyance, Whittemore’s lot was bounded by the street, 
they held that it was a mistake of fact. Though much re- 
liance is put upon the fact, that the executors, in good faith, 
represented their title as good, still a much stronger case, 
showing that the mere ignorance of a fact will excuse, under 
circumstances, where the exercise of very slight diligence 
in making inquiry, would have placed the party in posses- 
sion of it, where the means of knowledge were at hand, and 
where his attention was apparently called to its investigation, 
cannot well be put. 

The material fact upon which the rights of the parties 
turned, was the bounding of the Whittemore lot by the street 
in the deed to him, and because it did not affirmatively ap- 
pear that Laytin’s attorney had notice of it, he was relieved. 
The attorney and Laytin himself both knew of the map of 


OF THE STATE OF WISCONSIN. 


181 


1817, and of the sale and conveyance to Whittemore, and Tene 


that it was made by that map, and where his deed was re- 
corded ; but it did not appear that they had ever read or 
knew its contents) The court seem to have gone upon the 
doctrine, that where it is evident that a party was laboring 
under an injurious mistake, either of law or of fact, and the 
testimony does not clearly show that he knew the facts, or 
leaves it doubtful whether he did or did not, that it will be 
taken to be a mistake of fact; and that under such cir- 
cumstances the burden of showing that he knew the 
facts, and that therefore it was a mistake of law, will be 
thrown on his antagonist, who seeks to take an unfair and 
unconscionable advantage of him. Because the executors 
did not show that Laytin knew the facts, they were decreed 
to surrender the mortgages and refund the purchase money. 
A mistake of law cannot be presumed. The presumption is 
the other way ; and from its nature, the court must be able 
to say that the facts were known, before it can say that the 
mistake has been committed. For otherwise it would at 
once be indulging in two contradictory and conflicting pre- 
sumptions; that the party both knew aud did not know the 
law, at the same time; which would be absurd. Nor will 
the court, for the sake of burdening a party with a penalty, 
and of giving his adversary an undue advantage, first pre- 
sume that he knew the facts, and upon such presumption, 
inflict upon him the dangerous responsibility of knowing the 
law. It must first be shown that he knew the facts, with 
which an acquaintance cannot be presumed, and then he is 
responsible for a proper application of the law. 1 Story’s 
Eq. Jur., § 140. 

An application of the foregoing principles to the facts of 
the present case, renders its determination a very plain mat- 
ter. The material fact upon which the validity of the 
certificates for lots 116, 118, 120, 121 and 122 depends, 
is whether the commissioners of the school and universi- 
ty lands did, in the years 1863 and 18654, reoffer the lots 
for sale at public auction, by reason of the non-payment of 
the interest and damages due for those years upon the cer- 
tificates of sale of them made in 1850. If they did, then 
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shea the certificates were valid, and the title of the holders, sub- 
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ject to the payment of the purchase moncy and interest, was 
good ; otherwise they were invalid, and conveyed uo interest 
in the lots; the rights of the holders of the certificates of 
1850 were unforfeited, and the lands were not subject to pri- 
vate entry. There is no dispute thet the lands were not so 
reoffered, which, under the decision of this court, in Damman 
vs. The Commissioners of the School and University Lands, 4 
Wis, 114, renders them void. Both parties knew of the 
sales of 1850, and that the certificates then issued were out- 
standing. But did they know whether the lots had been re- 
offered for sale at public auction, so as to work a forfeiture 
of those certificates, and subject the lots to private entry? 
Hall testifies that he did know it, and therefore, to suppose 
him to be an innocent party in the transaction, we must be- 
lieve that he was mistaken in the law, in supposing that no re- 
offer was necessary in order to enable him to make the entry. 
Did Hurd know whether such reoffer had been made or not? 
He testifies positively that he did not; that he did not know 
that it was necessary to do so. We believe in the truth of 
his statement, and are fully satisfied that it was so. He was 
wholly ignorant upon the matter. It is true that Hall at- 
tempts to testify that Hurd knew that the lots had not been 
reoffered. But he does it in a manner which leads us almost 
to doubt whether he knew it himself. He says he knew it 
from the advertisement of the commissioners; that he exhib- 
ited the advertisement to Hurd, and therefore he infers that 
Hurd knew it. A copy of the advertisement is contained 
in the record, and from it we must say that we could draw 
no such inference. It commences by reciting that “the fol- 
lowing described lands in Rock county, having been forfeited 
by reason of the non-payment of interest, are subject to private 
entry,” &c. What was there in this from which an inference 
was to be drawn, that the lands had not been reoffered? On 
the other hand, was not the inference the other way? It 
recited that the lands had been forfeited, and the only legal 
and constitutional mode of forfeiture being that of rcoffering 
them for sale at public auction, the only legitimate inference 
was that they had been so reoffered. It does not appear 
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whether or not the parties had actual knowledge of the act aReon 


of 1853, referred to by the court in the Damman case, and 
which was there held to be unconstitutional If they had, 
it could make no difference. It could furnish no ground for 
presuming a knowledge of the facts, that the party, if he had 
known them, might, or would in all probability, have been 
misled as to the law, or have committed an error, the con- 
sequences of which would have been precisely the same as 
those which arose from his ignorance of the facts. We are 
of opinion that the mistake complained of was an injurious 
mistake of fact, and not of law; that it was excusable in its 
character; and that it is against conscience for the defendant 
to attempt to enforce the contract; and therefore, that the 
plaintiff is entitled to maintain his action. 

The argument of the counsel for the defendant, founded 
upon the character of the instruments transferred, deserves 
notice. They liken the transaction to a sale of real estate, 
and say that where there is no fraud, and no covenants are 
taken to secure the title, and it wholly fails, the purchaser is 
without a remedy, either at law or in equity. It is said that 
if the plaintiff can recover in this action, then a quit-claim 
deed is as good in every case of the sale of an interest in 
lands as a warranty deed; for in every case the vendee hold- 
ing title by quit-claim, can, in case of a failure of title, re- 
cover back the consideration paid, and he could do no more 
where he has taken a warranty deed ; that in every case of 
a purchase of land by quit-claim, when the vendee pays a 
valuable consideration, he does so on the supposition and 
belief that he receives an interest in the land, which is an 
equivalent, &c. If the assignments of the certificates in 
question could be considered as conveyances of real estate, 
according to any of the forms known to the law or in general 
use, this argument would undoubtedly be correct. But they 
are not. The certificates, provided they had been of any 
validity, were chattels real, and the assignments were the 
means or evidences of their transfer. They do not purport, 
nor were they intended, to transfer the title to real estate. 
The parties were not dealing with reference to, or on the 
supposition that the title was in either of them. They both 
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knew that it was in the state. They only attempted to trans- 
fer the certificates, the value of which was governed by the 
value of the realty which they concerned, and to which they 
were supposed to be annexed. The certificates being chat- 
tels real, and “falling below the character and dignity of 
freehold,” were only personal estate, and their assignment 
and transfer are governed by precisely the same rules as the 
assignment and transfer of other personal property. 2 
Kent's Comm., 842. - Such chattels, says Mr. Stephens, 2 
Steph. Comm., 65, “when considered in reference to the dis- 
tinction between real and personal estate, are held to fall 
under the latter denomination, their incidents being in gene- 
ral the same with those of property in movables” It will, 
we suppose, hardly be contended that in the case of the sale 
of a merely personal chattel, or chose in action, the purchaser 
would be precluded from taking advantage of a serious, de- 
trimental mistake of fact, because he did not fortify himself 
with covenants. See cases of Moredock vs. Rawlings, 8 Mon- 
roe, 73; Bedall vs. Shith, id., 290, and Tribble vs. Davis, 3 J. 
J. Marshall, 633, where assignments of bonds and contracts 
for the conveyance of real estate are placed, by the court of 
appeals of Kentucky, on the same footing as assignments of 
other assignable instruments ; and where it is said that upon 
such assignments there is, without express words, an implied 
undertaking on the part of the assignors, that the makers of 
the bonds or contracts have title, and will convey and are 
responsible for the damages in case of failure to do so; and 
if the assignees, with due diligence, are unsuccessful in ob- 
taining either title or damages, they may sue for and recover 
back the purchase money, with interest. See, also, Kauffelt 
vs. Leber, 9 Watts & Sargeant, 98. In the case of Purvis va. 
Rayer, 9 Price, 488, and Souter vs. Drake, 2 Barn. & Adolph., 
992, (27 E. C. L, 250), it was held that unless there be some 
stipulation to the contrary, there is in every contract for the 
sale of a lease, an implied undertaking to make out the 
lessor’s title to demise, as well as that of the vendor to the 
lease itself, which implied undertaking is as available at law 
as in equity. It is to be observed, however, that these last 
were cases of executory contracts. These authorities suffi- 
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ciently prove that assignments of contracts for the sale of pay 


real estate or an interest in it, and executed conveyances of 
it, are not subject to the same rules of construction. 

The rule that there are no implied covenants on a deed of 
lands, and that when there are no express covenants, and no 
fraud, the vendee is without remedy, unless there be some 
mistake against which the law will relieve, grows out of the 
character of the instrument, and is not founded upon the 
nature of the property transferred. The purchaser of land 
who intends to have recourse in case of eviction against the 
former proprietor, takes care to have inserted in the instru- 
ment of conveyance the necessary covenants for that purpose, 
thereby ascertaining the precise extent of the liability. If 
the sale is made upon the understanding that the title is to 
be at the risk of the grantee, who is to have no remedy in 
case of defect, express covenants are omitted, and deeds of 
quit-claim are used. Frost vs. Raymond, 2 Caines’ R., 188. 
The price often depends as much upon the nature of the 
title and form of the conveyance, as the intrinsic value of 
the land itself, and where there are no covenants, it is pre- 
sumed that the title is at the risk of the grantee, and that 
there was a corresponding deduction in price. This is the 
interpretation which the law puts upon the contract, and un- 
leas there is some clearly relievable mistake of fact, the fail- 
ure of the vendee to protect himself by proper covenants, is 
regarded as so grossly negligent, that courts will afford no 
redress, even though the title wholly fails. 

This rule, however, applies only to executed contracts for 
the sale of real estate, and has no reference to those which 
are executory, upon which relief, on the ground of mistake 
or failure of consideration, is granted as freely as on con- 
tracts concerning personalty. 

There are other grounds upon which I am of opinion that 
the plaintiff is entitled to maintain this action. In every sale 
of a chattel there is an implied warranty that it exists, and 
that the vendor has title to it. So, in the assignment of an 
instrument, even not negotiable, for a full and fair price, I 
think the assignor impliedly warrants that it is valid, and that 
the obligor is liable upon it, unless it clearly appear that the 
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ee parties intended to the contrary. This doctrine has long 
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been settled on common law principles, in many of the states 
of this Union, by courts of the highest respectability and 
learning, and I perceive no reason to doubt its soundness or 
justice. In Virginia, Mackie vs. Davis, 2 Wash., 219; Nor- 
ton vs. Rose, id., 233; Caton vs. Lenox, 6 Rand., 81; Corner 
vs, Hansbarger, 4 Leigh, 452; Goodall vs. Stuart, 2 Hen & 
Mun, 105; Mandeville vs. Riddle, 1 Cranch, 290; Yeaton vs. 
Bank of Alexandria, 5 id, 49, and Crawford vs. AfeDonald, 
2 Hen & Mun, 189. In Indiana, Howell vs. Wilson, 2 Black., 
418. In Kentucky, cases above referred to, and Maupin vs. 
Compton, 3 Bibb, 215; 6 Litt, 200. In Mississippi, Lee vs. 
Hopkins, 12 Smedes & Marsh., 299, In New York, Furniss 
vs. Ferguson, 15 N. Y., 487. 

I also think that the action could be maintained on the 
ground of a failure of consideration, by reason of the plain- 
tiff's not having obtained what he bargained for; that the 
instruments did not answer the description of those which 
the defendant professed to sell, or the plaintiff to buy. The 
instruments assigned, though resembling school land certifi- 
cates, were not such certificates at all They were mere 
worthless pieces of paper drawn up in the form of such 
certificates. The fact that they were signed by the com- 
missioners in their official capacity, can make no differ- 
ence, so long as they were wholly unauthorized to do 
so. Their acts in signing and issuing them, under the 
circumstances, were wholly void, and the certificates, in 
that respect, were no better than if they had been sign- 
ed by some other persons and were sheer forgerics, except 
so far as recovering back the money already paid was con- 
cerned. In this respect the case seems to me to fall directly 
within the principle of the cases of Young vs. Cole, 8 Bing., 
N. C., 724 (82 E. C. L., 302), and Gompertz vs. Bartlett, 24 
Eng. Law and Kq., 156. The length of this opinion will 
not allow a recital of the facts of those cases here. It is 
sufficient to say, that they were both actions between two 
equally innocent persons, the former as holders of four Gua- 
tamala government bonds, the latter of a bill of exchange. 
All the instruments appeared upon their face to be good, 
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but were secretly defective ; the bonds being such as had germ 


theretofore been bought aud sold in the London Stock Ex- 
change, were defective in not having been produced by the 
holders, and stamped by an agent of the government, pur- 
suant to an order of the government, made after their issue, 
but of which the parties were ignorant; the bill, in having 
been drawn in England instead of Sierra Leone, as it pur- 
ported, and as the parties supposed it to have been. It was 
held that the plaintiffs, who were assignees, could, after dis- 
covery of the defect which rendered the instruments worth- 
less, recover of the defendants, who were assignors, the 
money paid to them upon an assignment made when both 
were equally ignorant. TINDALL, C. J., in speaking of the 
bonds in the former case, says: “It seems, therefore, that 
the consideration on which the plaintiff paid his money, has 
failed as completely as if the defendant had contracted to 
sell foreign gold coin, and had handed over counters instead. 
It is not a question of warranty; but whether the defendant 
has not delivered something which, though resembling the 
article contracted to be sold, is of no value.” I think the 
cases fully sustain the position. 

On these two last propositions, however, I have not con- 
sulted my brethren, and they are, therefore, given as my 
own conclusions, and not those of the court. 

Although we agree with the circuit judge on the main 
question involved in the case, still the judgment must be re- 
versed on another.point We think he erred in not allow- 
ing the defendant to show that the plaintiff had bought in 
the original certificates for the lots to which the title failed, 
at a less sum than the price agreed to be paid by him to the 
defendant for his interest. In analogy to the rule of dam- 
ages which obtains in actions for a breach of the covenant 
of seizin (2 Parsons on Contracts, 498, and cases. there 
cited), and in actions upon executory contracts for the sale 
of real estate (Thredpill vs. Pintard, 12 How., U. S, 24, and 
authorities there cited by counsel for appellee), where the 
vendee in possession, has bought in an outstanding or para- 
mount title, we are of opinion that if the plaintiff here has 
bought in the outstanding certificates, so as to procure a 
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Jane Term, good title, for a less sum than the price agreed to be paid to 
eS the defendant, he is entitled to have his notes cancelled, and 
Bm> his money refunded, only to the extent of what he has ex- 
Monsisox otal pended in procuring such good title. Therefore, the plain- 
tiff, after deducting one-half of the value of the 60 acres to 
which he acquired a good title, as compared with the value 
of the residue, according to the price agreed to be paid for 
the whole, is entitled to have his notes cancelled, and money 
refunded; wniess he has perfected his title by buying in the 
outstanding certificates, or otherwise, at a rate less than that 
which he agreed to pay the defendant, in which case he is 
entitled to have one-half of the sum so paid to perfect his 
title, deducted from the price which the defendant was to 
receive, and he is to account to the defendant for the resi- 
due or excess, 

The judgment of the circuit court is, therefore, reversed, 
and the cause remanded for further proceedings in accord- 

ance with this opinion. 
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Where it was stipulated, in a written agreement for a mercantile copartnership, 
entered into in March, 1888, ‘that a lot should be purchased for the concern, 
and a store be erected thereon,” it may be shown, by parol evidence, that a 
lot, afterwards (in the same year) conveyed by absolute deed to one of the 
partners, and upon which a store was erected, and used for the partnership 
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89 631 business, wes purchased and improved with the partnership means, and is 
A partnership property. 

—< Jt seems that if the written agreement hed not contained any such stipulation, 
ih ca such evidence would heve been admissible under the rule of equity then re- 


cognized, thet a trust in real estate resulted in favor of the party who psid 
the purchase money therefor. 

An agreement for a partnership in dealings in real estate, is within the statute of 
frauds, and void unless in writing. The fact thet the parties making such 
agreement are engaged at the time in a mercantile partnership, does not take 
it out of the statute, 

Where A, B, C and D, were the members of a mercantile copartnership, and D 
received conveyances from his copartners, by absolute deeds, of divers pieces 
of real estate, upon which improvements were afterwards made under his 
direction as ostensible owner, but which were never used for any of the part- 


OF THE STATE OF WISCONSIN. 


139 


nership purposes, it is not competent for his copartners to show that such real Jane Term, 


estate ia partnership property, or held upon any trust for their benefit, by 
proving a parol agreement with D, at the time said conveyances were made, 
that he should hold said real estate (with other real estate previously owned 


er 


by him) as partnership property, to be improved by their equal contributions, Mozszsox etal, 


and should reconvey their undivided shares of said property to them upon re- 
quest; and that the improvements were made with the means of the partner- 
ship, or by the equal contributions of its members; the admission of such 
evidence being contrary to the statute of frauds. 

Such an agreement, if proved, did not constitute the parties thereto copertners 
in the real estate thus conveyed. A mere community of interest in land 
does not make men partners; there must be some joint adventare, and an 
agreement to share in the profit and loss of the undertaking. 


APPEAL from the circuit court for Dane county. 

This was @ suit in equity, commenced in March, 1854, by 
the complainant Bird, for the purpose of dissolving an al- 
leged copartnership between himself and James Morrison, 
John F. O'Neil and James D, Doty, and for an accounting, 
and distribution of the partnership effects, &. 

The bill alleges, that on the 19th of March, 1838, the 
complainant, and said Morrison, O'Neil and Doty, entered 
into partnership in the mercantile business in Madison, Wis- 
consin, under a written agreement, which recited that said 
Morrison should be the acting partner, and should conduct 
the business in the name of “James Morrison & Co.;” that 
the capital stock should be twenty thousand dollars, of which 
each partner should supply his equal proportion as required; 
that a stock of merchandize, which said Morrison then had 
at Helena, should be removed to Madison, and received at 
cost and charges; that said business should be continued 
until the 1st day of January, 1840, unless sooner dissolved 
by mutual consent, and “that a lot in said town should be 
purchased for the concern, and a store and other necessary 
buildings erected thereon.” 

The bill also alleged, that in the spring of 1888, in pursu- 
ance of said agreement, said partners opened a store of mer- 
chandise in said town, each contributing his share to the 
capital stock from time to time when required, said Morrison 
taking the management thereof, as the acting partner, and 
“that soon thereafter, in the same year, the said copartners 
agreed and entered into an arrangement to extend the business 
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June Term, of their said copartnership, so as to embrace dealing in and 
a. improvements of certain real estate in said town of Madison, 
tap by each of said partners agreeing to contribute and put in, as 

Mosawon etal. capital stock for that purpose, an equal share of real estate, 
consisting of lots in said town, and to. contribute an equal 
amount of means required to improve the same, and more 
especially for the construction of a hotel and the necessary 
buildings and improvements connected therewith ;” and that 
during the same year, in accordance with said agrcement, 
and without any other consideration whatever, “the said James 
Morrison and the said John F. O'Neil being the joint owners 
of lots 5, 6 and 7, in block 101, and the said Doty and the 
complainant being the equal joint owners of lot 8, in block 
101, and of lots 1, 2 and 8, in block 104, and the said Doty 
being the sole owner of lots 1, 2,8 and 4, in block 262, all in 
said town, they (said Bird, O’ Neil and Doty) caused the said lots 
to be decded to the said James Morrison in fee, to be used and 
treated as the capital stock of said copartnership in real es- 
tate, with the understanding and agreement by and between 
all of said copartners, that the said James Morrison should 
thereafter reconvey to each of the other copartners, his just 
share of said lots, consisting of an undivided one-fourth of 
the same, with the improvements thereon, when he, said 
Morrison, should be requested so to do by all or either of said 
copartners.” 

The bill also states, that after the conveyance to said Jfor- 
rison, of said lots, the same and the improvements that were 
being made thereon, were treated ostensibly as the property 
of said Morrison alone, and the business appertaining there- 
to, ostensibly conducted in his name, and “that said real es- 
tate was greatly improved and enhanced in value, by the 
erection of valuable buildings thereon, by the use of the 
means and the capital of the said copartnership,” the com- 
plainant contributing for the use and bencfit of said copart- 
nership, in money and personal property and labor, the sum 
of ten thousand dollars and upwards, “ by placing the same in 
the hands and control of said Morrison to be used by him for 
that purpose.” 

The bill also alleges, that the copartnership has never been 
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dissolved ; that large profits were made in the said mercan- Spe te 
tile business, and large rents and incomes have accrued from 

the said real estate, all of which have been received by said Bm» 
Morrison, who, though often requested, has refused to make Mozsisor et al. 
any settlement of the affairs of said copartnership; that said 

Morrison has conveyed said real estate to one Dean, (who is 

also made a defendant,) without any valuable consideration 

therefor, and with full notice of the equitable rights of the 
complainant and O’Neiland Doty in the same. Prayer, that 

the partnership be declared dissolved, an account taken of 

the partnership dealings, and an.equitable distribution made 

of the effects of said copartnership, &c. 

The answer of the defendant James Morrison, admits the 
making of the written agreement referred to in the bill, for a 
mercantile copartnership between himself, the complainant 
Bird, and said O'Neil and Doty, but denies that the com- 
plainant, Bird, ever contributed his share, or any part there- 
of, in money or otherwise, to the capital stock of said com- 
pany; and denies also, according to the best of his remem- 
brance, information and belief, that said O'Neil and Doty 
ever contributed their share of the capital stock of said com- 
pany, or any part thereof, in money or otherwise, adding, that 
if said O'Neil and Doty ‘ever did so, and they have not been 
fully satisfied by the defendant James Morrison, the courts 
of equity are open to them, to have their rights established 
against him.” 

The answer further states, that in June, 1838, the said 
Morrison brought to the town of Madison, the stock of mer- 
chandise belonging to him at Helena, referred to in the agree- 
ment of partnership, and supposing that the complainant, 
Bird, and said O'Neil and Doty, would, within a reasonable 
time, pay their respective shares of the cost and charges of 
said merchandise, so as to constitute the same capital stock 
of said company, according to the terms of said agreement, 
commenced business and opened books in said company’s 
name, he, said Morrison, being the acting partner; but after 
waiting for some length of time, the said complainant and 
O’Neil and Doty failed entirely to take an account of said 

stock and pay him their respective shares of the cost and 
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June Term, charges thereof, although required so to do, and supposing 
ee that they had abandoned said agreement, he proceeded there- 
Bio _— after to trade on and dispose of his said merchandise, in his 

Monsusox etal. own name and for his own use and benefit. 

The answer also expressly denies the agreement alleged 
in the bill, to extend the business of the alleged copartnership 
‘¢s0 as to embrace dealing in and improvements of real estate 
in said town of Madison, by each of said partners agreeing 
to contribute and put in as capital stock for that purpose, an 
equal share of real estate, consisting of lots in said town, 
and to contribute an equal amount of the means required to 
improve the same.” 

The answer also expressly denies, that the complainant, 
Bird, and said O'Neil and Doty, caused the lots described 
in the bill to be deeded in fee to said Morrison, to be used 
and treated as the capital stock in said copartnership in real 
estate, with the understanding and agreement by and be- 
tween all of said copartners, that he should thereafter recon- 
vey to each of them his just share, being an undivided fourth 
thereof, with the improvements, when requested to do so by 
all or either of said copartners; and denies that said O'Neil 
and himself were, in 1838, the joint owners of said lots 5, 6 
and 7, in block 101, or that said Doty and Bird were joint 
owners, in 1838, of said lot 8, in block 101, and said lots 1, 
2 and 8, in block 104, or that said Doty was the owner of 
said lots 1, 2, 8 and 4, in block 262, after the 8th day of May, 
1838; but on the contrary, alleges, that he, the said Morri- 
son, was in 1888, the sole owner of said lot 8, in block 101, 
and of lots 1, 2 and 8, in block 104, under a deed executed 
to him fora valuable consideration, by said Doty, as the trus- 
tee of the Four Lake Company, dated December Ist, 1836, 
and was also the sole owner of lots 1,2, 8 and 4, in block 
262, under a deed executed to him for a valuable considera- 
tion, by said Doty, as such trustee, dated May 8th, 1888, all 
of which property he purchased with his own means, and 
not otherwise. 

The answer admits that said lots have been greatly im- 
proved by the erection of valuable buildings thereon, but 
avers that these improvements were not made with the means 
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of said copartnership, but with the private means and funds June a 
of said defendant Morrison, with the exception of between ; 
four and five hundred dollars, which the complainant con- Bm» 
tributed towards building what was known as the American Morasox et al. 
Hotel, on lot 8, in block 101, as a subscriber to a joint stock 
company for the erection thereof, and alleges that no one 
having contributed anything towards said building but him- 
self and the complainant, he repaid to the complainant the 
amount so contributed by him, and received from him a re- 
lease of all his, the complainant’s, title and interest in said 
lot and building, by deed dated Oct. 5th, 1889. The answer 
denies that said Bird ever paid or furnished any other mon- 
ey, personal property, or labor, for the benefit of said alleged 
copartnership.. The answer admits that no formal dissolu- 
tion of copartnership between the complainant and Morrison, 
O’Nul and Doty, was ever declared, because the copartner- 
ship never was consummated. 

The answers of Doty and O'Neil substantially admit all the 
material allegations of the bill 

The answer of the defendant Dean, alleges that he pur- 
chased the real estate referred to in the bill for a valuable 
consideration, without a knowledge of any claim of Bird, 
Doty or O'Neil to any part thereof, or any notice that said 
Morrison held it in trust for them or either of them. 

The complainant filed a general replication to the answers. 

On the hearing of the cause, no evidence was offered of 
any written agreement to extend the alleged partnership be- 
tween said Bird, Morrison, O’ Neil and Doty, so as to embrace 
dealing in and improvement of real estate, or of any written 
agreement that lots conveyed by either of said parties to 
Morrison, should be used as the capital stock of a copartner- 
ship in real estate, but the complainant, who was sworn as a 
witness, testified, that the agreement between the parties in 
reference to the alleged partnership in real estate, was a ver- 
bal one. 

The deeds which Morrison held for the real estate referred 
to, were absolute on their face. 

The record contains a large amount of testimony upon the 
disputed questions of fact, whether the partnership in regard 
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_ Jane Term, to the mercantile business was ever consummated ; whether 
ees _ the alleged agreement was made to extend the partnership so 
ios ‘as to embrace dealing in and improvement of real estate; 
Monnusox etal. whether any real estate was conveyed to Morrison under such 
agreement; whether improvements were made thereon with 
partnership funds; and whether Dean purchased the real 
estate with notice, &.; but as the evidence is referred to in 
the opinion of the court, so far as is necessary to an under- 
standing of the legal principles involved, any further state- 
ment of it is omitted. 
The circuit court found as facts, that on the 19th of March, 
1838, the complainant Bird, and the defendants Morrison, 
O'Neil and Doty, entered into a copartnership in the mercan- 
tile business, under the written agreement set forth in the 
bill of complaint; that in June of that year, in pursuance of 
that agreement, the said Sforrison removed his stock of goods 
therein referred to, from Helena to said town of Madison, and 
put them into a store provided by the partners for that pur- 
pose, and commenced the mercantile business in the name of 
James Morrison & Co., he being the acting partner; that each 
of said partners, at or about the commencement of said co- 
partnership business, contributed towards the capital stock 
of the same; that said partnership business was carried on 
under the management of Morrison as the acting partner, 
until some time in the year 1841 or 1842, when the mer- 
chandise belonging thereto was entirely sold and disposed of; 
that “on or about the 8th day of May, 1838, the said part- 
ners entered into a verbal agreement to extend the business 
of said copartnership, so as to embrace therein dealings in 
and improvements of certain real estate, to wit: town lots in 
said town of Madison, and each of them agreed to put in and 
contribute for that purpose an equal share of lots in said 
town, and to contribute equally the means required to im- 
prove the same, particularly for the purpose of building a 
hotel, and the necessary buildings and improvements con- 
nected therewith, as alleged in the complaint;” that “in 
pursuance of said last mentioned agreement, the defendant 
James D. Doty, on the said 8th day of May, caused lots 1, 2, 
3 and 4, in block 262, in said town of Madison, to be con- 
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veyed to said James Morrison in fee, for the use and to be June Term, 
treated as a part of the real estate of said copartnership ; that 1860. 
during the summer of 1838, the defendant James Morrison Buep 
acquired the title to and became the owner in fee, of lots 5, Moanuox etal. 
6 and 7, in block 101; but whether he owned the same in 

his own right solely, or for himself and the defendant O’ Neil, 
equally, does not appear from the proofs; that on the 13th 

day of October, 1838, the complainant Bird, and the defend- 

ant Doty, pursuant to said last mentioned agreement, by a 

deed executed by Doty, as trustee of the Four Lake Compa- 

ny, to said Morrison, dated the 1st day of December, 1836, 

but in fact executed, acknowledged and delivered on the 

said 18th day of October, 1838, caused lot 8, in block 101, 

and lots 1, 2 and 8, in block 104, as described in the com- 

plaint, to be conveyed in fee to the said Morrison, to be used 

and treated as part of the capital stock of said firm; that 

said complainant Bird, and defendant Doty, caused said con- 
veyances of said lots to be made to the defendant James Mor- 

rison, a3 and for each of their undivided fourth parts of the 

capital stock of said firm in real estate, to be by each of them 
contributed, with the understanding on their part, that the 
defendants James Morrison and John F. O'Neil were then 

equal owners of lots 5, 6 and 7, in block 101, described in 

the complaint, and that the same then became and were to 

be the property of said copartnership, as the shares put in 

and contributed by said Aforrison and O'Neal, and with the 
further understanding and agreement, that the said James 
Morrison should thereafter reconvey to each of said partners 

his just share of said real estate, consisting of an undivided 
one-fourth thereof, with the improvements, when he should 

be requested to do so by said partners; that after the con- 
veyance to said Morrison of said real estate, “the same, with 

the improvements made thereon, remained in the exclusive 
possession of, was managed by, and treated as the property 

of said Morrison, and the business appertaining thereto con- 
ducted ostensibly in his name;” and “that said real estate 

was improved by the erection of a hotel and other valuable 
improvements thereon, by use of the means and capital stock 


of said firm, and the contributions of said partnera.” 
Vou. XU—10 
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JuneTerm, | The court further found as facts, that on the 16th of July, 
1860. 1889, said James Morrison, for a valuable consideration, con- 
Bio _—- veyed said lots 5, 6, 7 and 8, in block 101, and lots 1, 2 and 
Moramon etal. 8, in block 104, to one Lewis Morrison, who purchased with- 
out notice of the rights or interests of said copartners in and 
to the same, and on the 26th of May, 1851, the defendant 
Dean, with full knowledge of the rights and interest of said 
partners, purchased said lots from said Lewis Morrison, and 
received a conveyance therefor; that on the 1st day of May, 
1851, the said Dean, with full notice of the equitable claims 
of the said Bird, O’Nel and Doty, received from the defend- 
ant James Morrison a conveyance of said lots 1, 2, 8 and 4, 
in block 262, by which the legal title thereto was, and still 
is, vested in him; and that said copartnership has never been 
dissolved, but remains in full force in respect to the property 

and effects of said firm. 

The conclusions of law announced by the circuit court 
were: That the defendant V. W. Dean is entitled to hold 
and retain, as his sole property, lots 5, 6, 7 and 8, in block 
101, and lots 1, 2 and 3, in block 104, free from all equitable 
claim on the part of the plaintiff Bird, and the defendants 
O'Neil and Doty; and that he holds the legal title to lots 1, 
2, 3 and 4, in block 262, subject to the equitable claims of 
said Bird, O'Neil and Doty, and that the same are liable to 
distribution between the said plaintiff and O'Neil and Doty, 
according to their respective interests, as above found and 
set forth ; that said copartnership be dissolved by the judg- 
ment of this court; that an account of all the copartnership 
dealings, business and property, both in the mercantile and 
real estate business, and of the rents, issues, profits and loss- 
es of said business, and of the amounts paid in and drawn 
out by each of said partners in said business, be taken and 
stated in the usual manner; that a referee be appointed to 
take and state such account; that interlocutory judgment be 
entered in accordance with the said finding of facts and con- 
clusions of law. 

The defendants Morrison and Dean severally filed excep- 
tions to so much of the finding of the court as to facts, and 
its conclusions of law, as were adverse to their respective in- 
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terests, and an interlocutory judgment being entered in ac- fond ae 


cordance with such finding of facts and conclusions of law, 
the said Morrison and Dean appealed to this court. 


Bren 


Chauncey Abbott, for appellants, after an argument on the Monmusos etal. 


questions of fact involved in the case, said: It remains to 
enguire and determine what was the character of the alleged 
agreement between the complainant and Morrison, Doty and 
GNal, relating to the real estate, and what is the law by 
which that agreement, and the testimony offered to prove it, 
must be governed and controlled. 

The case of Rasdalls: Administrators vs. Rasdall, 9 Wis, 
379, fully covers this part of the case, and obviates the ne- 
cessity of any appeal to other authorities That case decides: 
First. That in case of a deed absolute on its face, parol tes- 
timony cannot be admitted to prove a trust Second That 
the refusal of the grantee, in a deed absolute upon its face, 
to apply the property to the purposes verbally agreed upon, 
between him and the grantor, before or at the time such deed 
was executed, and an appropriation of such property to his 
own use, is not in law a fraud, that warrants the admission 
of parol testimony to establish a trust Third Parol testi- 
mony can only be allowed where fraud was used in procur- 
ing the deed, and that a verbal agreement to use the property 
in a particular way which the grantee afterwards refuses to 
comply with, is not such fraud. Fraud in procuring the deed 
must be alleged and proved) In many particulars the case 
cited is parallel with the one at bar. In each case it is alleged 
that the deed was made by mutual agreement and under- 
standing of the parties No fraud is alleged in procuring 
the deeds in either case. In each case the trust is denied by 
the defendant, and in each case sought to be proved by parol 
testimony. In many respects, that case is much stronger, 
and goes much farther in excluding parol testimony to 
establish a trust, than is demanded in this case. Nor is the 
case at bar relieved in any way by the allegation that the 
real estate in controversy is partnership property, and put in 
by the partners as capital stock in the alleged company. 
The plaintiff offers no testimony which the law can admit, 
in support of this allegation This court, in the case above 
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June Term, referred to, speaking of parol testimony, says: “The law 
1860. forbids us to be informed that there was a trust, by this 
Bao _ kind of testimony.” We are not unmindful that it has been 

Monzisox etal. held in several states, that real estate, purchased with part- 

nership funds, for partnership purposes, and so used and 
treated by the partners, will be held to be partnership prop- 
erty, as capital stock, and liable to be treated as personal 
property. It is not necessary to controvert that position in 
this case, or to determine whether that rule shall prevail in 
this court. In all the leading cases on that subject, the con- 
troversy was about the rule of law that should prevail, and 
not about the facts The question was, admitting that real 
estate be purchased with partnership funds, used and regard- 
ed as partnership property, what character does that impress 
upon it? Does it go to the administrator or heir? Is the 
widow entitled to dower? 

In the case of Hoxie vs. Curr, 1 Sumner’s Rep., 178, it 
was admitted that the property was paid for with partnership 
funds, and was used for partnership purposes; it was con- 
veyed to the partners as tenants in common; they were a 
manufacturing company, and the property was a cotton mill. 
The deed being to the partners as tenants in common, gave 
rise to the question whether the mill was part of the part- 
nership property. No question about parol testimony arose 
inthe case. The judge remarks, page 188: ‘And I further 
agree that as a general rule, a resulting trust cannot arise in 
contradiction to the terms of the deed. But it does not seem 
to me that the resulting trust asserted in the present case, is 
liable to any exceptions on either of these grounds.” The 
deed itself and the written articles of copartnership were the 
evidence upon which the court based its opinion and judg- 
ment in that case. The same is true of all the other cases 
on this subject. The leading facts, that the property was 
purchased with partnership funds, and used and treated as 
partnership property, were either admitted by the pleadings 
or became a matter of construction on the decds and other 
written evidence. This is equally true in the case of Pierce 
us. Trigg’s heirs, 10 Leigh, 406; Burnside vs. Merrick, 4 Met., 
537; Howard vs. Priest, 5 Met, 582; and Sigourney vs. Munn, 
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7 Conn, 11. The rule of evidence as to permitting parol June Term, 
testimony to establish a trust or vary the terms of a deed, is : 
the same, whether the parties be partners or not. The rule Bmp 
of evidence cannot be changed, and the the statute of fraud Monsmonetal. 
evaded, by an allegation and proof of a partnership If the 
evidence of the alleged agreement relating to real estate rests 
in parol, it is within the statute of frauds, and the agreement 
cannot be enforced. 
A. D. Smith and J. G. Knapp, for the respondent, Bird: 
A, L. Collins for Doty, and Ryan & Crawford for O'Neil: 
The appellants have excepted to both the finding of the 
facts and the conclusions of law. So far as the exceptions 
to the findings of fact are concerned, they cannot avail the 
appellants, because they did not move for a new trial. 
Hutchinson vs. Eaton, 9 Wis,, 228; Davis vs. Judd, 11 Wis., 
11; Hayward vs. Ormsbee, id., 8. So far as the store and lot 
for the place of business of the copartnership is, or was con- 
cerned, it was provided for in the articles of agreement, and 
whether the title was in Morrison or not, when procured, 7 
was partnership property, and must be treated according to 
the law regulating partnerships, as assets of the partnership. 
Coll on Partnership, § 135, and notes; Dyer vs. Clark, 5 
Met, 562; Howard vs. Priest, 5 id.,582; Sigourney vs. Munn, 
7 Coun, 11; Pierce vs. Trigg’s heirs, 10 Leigh, 406; Story’s 
Eq. Jur., §§ 252, 256, 674, 768 and 1265; Phillips vs. Phal- 
lips, 1 Mylne & Keene, 649; Broom vs. Broom, 3 id., 443; 
Hoxie vs. Carr, 1 Sumner, 173; Houghton vs. Houghton, 11 
Sim., 491; 3 Kent (4th edition), 36-39. Story’s Eq. Jur., 
88 674, 675, 1207; Cary on Part, 27, 28. 
The defendant Aforrison cannot object to testimony in 
this case, “‘ because it tends to establish an interest in lands 
by paroL” The complainant has no occasion to rely upon 
parol agreements simply, to take the case out of the statute 
of frauds. The relation between the parties gives character 
to their transactions, and raises up out of thcir transactions, 
such a trust as no statute of frauds can put down, but just 
such a trust as courts of equity always enforce when appcal- 
ed to. Jenkins vs. Eldredge, 8 Story's C. C. Rep., 181; 
Story’s Eq. Jur., §§ 1207, 980. 
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June Term, | We might safely admit the doctrine, that no trust resting 
in parol, can be set up in opposition to the deeds to Iforrison, 
Bro which are absolute on their face. The trust, we claim, grew 
Monson etal. out of the relations of the parties, and is clearly deducible 
from the nature of the business and enterprise in which they 
were engaged; and the placing of the title in Aforrison was en- 
tirely consistent with the relations and business of the par- 

tier 3 Story C. C. Rep. 288. 

If the trust in Morrison was a naked trust simply, to be 
established by his parol declaration or promise to convey to 
the plaintiff and the defendants Doty and O'Neil, the case 
would stand on entirely different grounds. But it is a trust 
coupled with an interest—WMorrison holding as well for him- 
self as for Bird, Voty and O'Neil; a trust not to be establish- 
ed by proof of Aforrison’s parol agrecment to convey, or his 
parol declaration of trust, but an implied or resulting trust, 
not within the statute of frauds; a trust not simply deductble 
from the relations of the parties, and the circumstances at- 
tending the conveyances to Morrison, but actually forced 
upon the mind on viewing the relations of the parties and 
their business transactions Jenkins vs. Eldredge, supra, 
286-9; Story’s Eq. Jur. § 980. The relation of the parties 
before the conveyance to Aforrison, supplicd the contract to 
hold in trust, &c., and makes this a part of the original un- 
dertaking partly performed, and wholly so as to Bird, &c., 
by their several conveyances to Morrison. 

The statute of frauds does not apply to resulting or im- 
plied trusts, and cannot be made to reach the case at bar. 
Story’s Eq. Jur. §§ 674, 972, 980, 1198. 

The whole of the property and real estate mentioned in 
the bill of complaint, was partnership property, and held, 
used and treated as such by Morrison, as well as by Bird 
and the others. It can make no difference in law or in 
equity, whether the property was put into the concern by 
the individual partners as capital stock, or was purchased 
with money contributed by the partners, as capital stock 
for company uses and purposes. If the former was in 
effect the transaction in this case, and the title was placed 
in Morrison accordingly, a trust resulted in favor of the 
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partners, and resulting trusts and implied trusts are not June Term, 
affected by the statute of frauds. Story’s Eq. Jur. 8g 674, _ 1860. 
972-980, 1198; Co. Litt, 290 b, Butler’s Notes §8; Bac. Bump 
Abr. Trusts (C); Lamplugh vs. Lamplugh, Pr. Wms., 112, mMossusow et al. 
113. 
In cases of resulting and implied trusts, the law raises the 
promise or declaration of trust, for the very reason that there 
is no express trust created by writing, and this promise or 
trust must be supported by the situation and circumstances 
of the parties to be affected by it’ And these relations 
and circumstances may be established by parol evidence or 
otherwise. Goodwin vs. Gilbert, 9 Mass, 510; Jackson vs. 
Matsdorf, &c., 11 Johns, 91; Jackson vs. Sternbergh, 1 Johns. 
Cas, 153; Foot vs. Colvin, 3 Johns, 216; Jackson ex dem. 
Whatlock vs. Mills, 13 Johns., 468. 


By the Court, Paink, J. We think the court below prop- June 18. 
erly found the existence of the original agreement of part- 
nership set forth in the complaint. The answer of the de- 
fendant Morrison, admitting the execution of the agreement, 
and that, in pursuance of it, he brought his stock of goods 
to Madison, and opened the store, as the acting partner, and 
opened books in the name of the company, establishes this 
branch of the plaintiff's case in the first instance, and de- 
volves upon Morrison the burden of showing that such part- 
nership ceased after having been so entered upon. His 
counsel insist that it was abandoned in fact, without ever 
having been entered upon at all But we do not think this 
position is sustained, either by his answer or by the evi- 
dence. The answer itself only asserts, on information 
and belief, that Doty and O'Neil had never contributed 
their shares of the capital, or any part thereof, and then adds, 
that if they had done so, and had not been satisfied by said 
Morrison, “the courts of equity were open to them,” &c. 
This kind of denial is not calculated to free the mind from 
a suspicion that the party denying had quite a distinct im- 
pression that the fact might possibly be otherwise, And it 
does not go far to support the theory that the partnership 
agreement was abandoned. The evidence also, though not 
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June Term, of the clearest or most satisfactory character, goes to show 
that it was continued and not abandoned. The testimony of 
Bo Seymour is positive, that quite a large amount of goods be- 
Morsusoxet al. longing to Bird, were put into the store. After the business 
had been conducted for a considerable time, Jforrzson still 
gave receipts in the name of Morrison d O. Goods came 
to the store marked in their name. It is true, there are some 
circumstances apparently conflicting with either theory of 
the case. Thus it is somewhat singular that Bird, Doty and 
O'Neil should have so long remained silent, without calling 
for an account, or inquiring particularly into the progress or 
success of the enterprise. This may perhaps be explained by 
the relation in which they stood to the building of the capi- 
tol, and the fact that workmen were paid out of the store. 
On the other hand, there is no evidence that Aforrison ever 
called on either of the other parties to contribute anything, 
or ever made any inquiries why they did not, or whether 
they proposed to abide by the agreement as made. And this 
is about as singular as their course. The probability is, that 
the parties were not very desirous of giving publicity to their 
connection, and that this is to account for an absence of 
much on both sides that would otherwise be expected. But 
the making of the agreement being explicitly admitted, as 
also the fact that it was entered upon, we think the answer 
fails to show that it was abandoned, and that the evidence 
shows such a continuation of it, as entitles the plaintiff to 
an account, as to the mercantile partnership provided for by 
the written agreement. 

But the most difficult question in the case grows out of 
the alleged subsequent agrecment, by parol, to extend the 
partnership to dealing in real estate, and the allegation that, 
in pursuance of it, the other partners conveyed to Aforrison 
divers lots by absolute deeds, upon an understanding that he 
was to hold them in trust for the partnership, and to recon- 
vey to each his interest when required. The question at 
once arises, whether this agreement is not within the statute 
of frauds. 

In the case of Rasdulls Administrators vs. Raslall, decided 
at the last term, (9 Wis, 379,) we held that parol evidence 
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was inadmissible to establish an express trust in land con- June Term, 
veyed by an absolute deed. And the appellants’ counsel 

contend that this case depends on the same principle and = Bmp 
must be governed by that decision. We are unable to see Mbnianoa'ev'all 
why this result does not follow, unless, as claimed on the 

other side, the fact that there was a partnership here, makes 

the case an exception and takes it out of the statute. We 

have carefully examined the authorities cited, and such oth- 

ers as we could find upon the subject, and we do not think 

they go to that extent It is only held that where real 

estate is purchased by partners with partnership funds, for 
partnership purposes, it is subject to an implied trust in favor 

of the partnership debts, including those due the individual 

partners, and this whether the title be taken to the partners 

jointly, so that they would at law be tenants in common, or 

whether it be taken in the name of a part only. Story Eq. 

Jur., § 1207, and cases cited in note 2; Coder vs. Huling, 27 

Penn. St, 84; Matlock vs. Matlock, 5 Ind., 408 ; Dyer vs. Clark, 

5 Met., 562; Fall River Whaling Co. and others vs. Borden, 

10 Cush., 458. 

These cases and those mentioned in them, are of two 
classes ; those where the real estate was purchased with part- 
nership funds, and those where the parties, by their written 
agreements, had clearly established the partnership character 
of the land in question. So far as the first class is concern- 
ed, we can see nothing more in the doctrine they hold, than 
an application of the ordinary rule respecting implied or re- 
sulting trusts. That rule is, that a trust results in favor of 
the party who pays the consideration. Therefore, where a 
partnership pays the consideration, a trust results in favor of 
that. But those trusts are not within the statute, and there- 
fore no question arose under it. 

In the other class of cases, there was no dispute as to the 
partnership character of the real estate. In most of them 
the parties owned it jointly, so that there was no question as 
to the title. And in such cases, the courts have held that it 
was to be treated as partnership property, so far as the pay- 
ment of the debts of the partnership was concerned, though 
for other purposes it was governed by the rules ordinarily 
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June Term, applicable to real estate. Cookson vs. Cookson, 8 Sim., 529 ; 
1860. Peck vs, Fisher, 7 Cush., 886. The question was not under 
Bro _ the statute of frauds, but simply how far real estate owned 
Monsisox etal. by @ partnership was to be regarded as personal property, 
and how far it was to be treated as other real estate held by 

joint title. Thus it will be seen in the case in 10 Cushing, 

before cited, that the court explicitly states, that “there is no 
question between competing claimants of the land as land, 

and of course no controversy as to title, or as to the relations 

of the statute of frauds to any collision of interest in real 
estate.” It is true, the court had before remarked, that “ the 
relation of the subject to the statute of frauds” was the 
“straining point in law of the whole inquiry.” But the 

point then under consideration was, whether the partnership 

could be proved by parol, so as to attach to the real estate 

the character of partnership property, the actual condition of 

the title being entirely consistent therewith Now it ap- 

peared in the case, that the “cost of the purchase went into 

the partnership accounts, that the estates were entered in the 
company books as company property, and that as portions 

were sold for profit from time to time, the proceeds were 
merged in the general funds of the copartnership.” I am 
unable, therefore, to see any substantial distinction, so far as 

the question of the statute of frauds is concerned, between 

this case and that of Dyer vs. Clark. The title being joint, 

the fact of partnership may be proved by parol, and that the 

parties acquired the property as partners and treated it as 

such, and then, upon these facts, the law attaches to it the 
character of partnership property, and implies whatever trusts 

that character requires, And if we properly understand the 

cases that have sanctioned the admissibility of parol evidence 

of partnership, to attach to real estate a trust character in fa- 

vor of the firm, it has been placed upon the ground of im- 

plied trusts, so that it was without the statute of frauds. 

Yet this case in Cushing seems to leave it uncertain, whether 

it was assumed to be within the statute, and the written evi- 

dence sufficient, or without the statute, and no written evi- 

dence necessary. It does not state very clearly any definite 

rule upon which it proceeds, but we do not understand it as 
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an authority to go further than this, that where the title to June Term, 
real estate is entirely consistent with the fact that it is held : 
as partnership property, the fact that it was acquired assuch, § Bmp 
and was so held, may be shown by parol to give it that Monnsscer ot al 
character. 
There is still another class of cases which establish the 
proposition that real estate may be regarded as an incident 
to a trading or manufacturing business, and that a partner- 
ship in the business being shown, the. law implies that the 
one holding the legal title to such real estate, holds it in 
trust for the partners. Some instances of this kind are given 
in the case in 10 Cushing, The case of Forster vs. Hale, 6 
Vesey, 308, is of the same character. The Lord Chancel- 
lor said that the partnership in carrying on the colliery be- 
ing proved as a fact, the lease of the land was an incident to 
the business, and although the title was in one, there would 
be a resulting trust in favor of the partners. 
These cases, therefore, go no further than to establish 
three propositions : 
1, Where real estate is bought with partnership funds 
for partnership purposes, there is a resulting trust in favor 
of the partnership, though the title be taken in the name of 
one. 
2. Where the title is held by all the partners jointly, 
soas to be entirely consistent with the character of partner- 
ship property, the fact of partnership may be shown by 
parol, and that the property was held for partnership pur- 
poses, and from these facts the law will imply its partnership 
character, and such trusts as result therefrom. 
3. A partnership in any branch of trade or business may 
be shown by parol as an existing fact, and then, whatever 
real estate is held for the purpose of such business, is re- 
garded as an incident thereto, and the law will imply a trust 
in favor of the partnership where the legal title is not in all. 
Now, without examining whether any of these proposi- 
tions stand among the many successful invasions upon this 
statute, it is obvious that none of them goes to the extent of 
saying, that a bald parol agreement for a partnership in real 
estate as such, may be shown, to create a trust in land held 
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Jane Term, by one of the parties, under a deed absolute on its face. Nor 
1860. Go we think that such is the law. We have found only one 
Bao _case that affords any sanction for such an idea, which is that 
Monemon etal. of Dale vs. Hamilton, 5 Hare, 269. But it was the opinion 
only of the Vice-Chancellor, and he admits, virtually, that 
his decision would be a repeal of the statute. He says, 
“When the proposition was first advanced by the plaintiff, 
I confess it appeared to me that to admit the agreement to 
the extent contended for, would virtually be to repeal the 
statute of frauds, or nearly so; for if a party, by alleging an 
interest in land of any specific kind, can escape from that 
safe-guard against fraud and perjury which the statute has 
provided, it remains only that those who are prepared by 
fraud and perjury to invade the rights of another, shall 
make that specific interest (to which, it is said, the act does 
not extend) the ground of their claim, and the statute is at 
once evaded. Thus, if A alleges that B agreed to give him 
an interest in land, the statute applics; but if he adds that 
the land was to be improved and resold at their joint risk, 

for profit and loss, the statute does not apply.” 

This brief extract clearly exposes the fallacy of the propo- 
sition; and yct the Vice-Chancellor went on to sustain it, 
upon the ground of authority. But we do not think any 
that he cited support the doctrine, or go further than those 
we have before alluded to. On the other hand, there is an 
elaborate opinion by Judge Srory, in Sinith vs. Burnham, 8 
Sum., 485, in which he holds such an agreement to be clear- 
ly within the statute of frauds and void. See also Collyer 
on Partnership, § 8, note; Henderson vs. Hudson, 1 Mun, 
510. If the authoritics, therefore, were equally divided 
upon the point, we should be inclined to follow those which 
uphold the law, rather than such as admit that they repeal 
it, for we are unable to understand by what authority courts 
can repeal a statute. 

And what safety would there be, if the proposition were 
once established, that by alleging a partnership, the statute 
of frauds is entirely avoided, and the parties may then prove 
whatever interest in land they please by parol, against the 
absolute title of the deeds? What would hinder the separ- 
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ate real estate of any partner from being converted into part- June Term, 
nership property, by proof of a mere verbal agreement? soa 
What would hinder the absolute title of any man, whether Bmp 
partner or not, from being changed into a trust estate in the Monzuon et al. 
same way? Nothing whatever. For the statute assumed 
that there were those ready, as the Vice-Chancellor said, to 
invade the right of others by fraud and perjury. Let it be 
known, then, that a partnership avoids the statute, and all 
that would be necessary would be for the fraud and perjury 
to establish that also, and then every title would be open to 
attack. We do not feel called upon, even if we had author- 
ity, to overturn a statute for the purpose of exposing the 
title to real estate to such uncertainties It may be urged, 
that the same evils may, to a certain extent, result from the 
rules before referred to in regard to implied trusts in favor 
of partnerships. But the facilities for fraud are not half so 
great ugder them. They require proof of the partnership 
as an actual existing fact—a partnership doing business, 
having property and using it; and it is not so easy to estab- 
lish this by false evidence, as it is to show a mere verbal 
agreement. And it may be remarked, that even the doc- 
trine concerning resulting trusts, could not, perhaps, prevail 
as the law now is in this state, it having been very material- 
ly modified by statute. 

We are of opinion, therefore, that even if the allegations 
in the complaint, respecting the subsequent agreement as to 
dealings in real estate, should be held to show a partnership, 
yet the absolute title of Morrison, under his deeds, could 
not be changed into a trust estate by virtue of such verbal 
agreement. But although this point was not made upon the 
argument, we are satisfied that the allegations of the bill 
are not sufficient to show a partnership in respect to any of 
the real estate, except such as was acquired for the store. 
True, it alleges that the partnership was extended to deal- 
ing in real estate, but it then proceeds to state, specifically, 
what such dealing was to consist in, and what was the actual 
agreement with respect to the lots conveyed by the other 
partners to Morrison. And these specific allegations must 
control the general words, and if they do not show a part- 
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nership, then none is averred. The mode, then, by which 
this partnership in real estate was to be established, was, ac- 
cording to the complaint, as follows: ‘‘ By each of said part- 
ners agreeing to contribute. and put in, as capital stock for 
that purpose, an equal share of real estate, consisting of 
town lots in said town of Madison, and to contribute an 
equal amount of means required to improve the same, and 
more especially for the construction of a hotel, and the 
necessary buildings and improvements connected there- 
with.” Then, after averring that the other partners did ac- 
cordingly convey to Morrison certain lots in fee, “‘as the cap- 
ital stock of said copartnership in real estate,” it proceeds 
to allege that it was “with the understanding and agreement, 
by and between all of said copartners, that the said James 
Morrison should thereafter reconvey to each of the other 
three copartners, his just share of said lots and real estate, 
consisting of an undivided one-fourth of said lots, with the 
improvements thereon, when he, the said Aforrison, should 
be requested so to do, by all or either of the copartners.” 

Now, what constitutes this a copartnership? We are un- 
able to perceive. Standing alone, it is nothing more than a 
conveyance of certain lots by three persons to another, with 
an understanding that they were to be jointly improved, and 
he was then to reconvey to each his share. The element of 
risk, and of profit and loss in conducting the business, is 
lacking. For a joint interest in the increase of value of 
real estate, either by its rise, or by improvements put on by 
parties jointly owning it, does not constitute a partnership. 
Otherwise all joint owners would become partners, for they 
are always jointly interested in the profit of increased value 
as well as in the loss by depreciation. But, to make a part- 
nership, there must be a dealing in the article for the pur- 
pose of making profit from the dealing, and that is not pro- 
vided for here. 

It may be admitted that dealing in real estate may be the 
proper subject of a copartnership agreement, though this has 
sometimes been held otherwise. Coles vs. Coles, 15 Johns., 
159; Baker vs. Wheeler, 8 Wend., 505. It was there held that 
the title to real estate was of such a nature as prevented the 
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application to that kind of property, of the rules of law appli- June Term, 
cable to partnership property. And as we have already seen, he 
the joint acquisition by partners of real estate, with partner- ae 
ship funds and for partnership purposes, vests in them the Monz:sowet al. 
title as tenants in common at law, and it is only by going in- 

to equity that it is made subject to the implied trust as part- 

nership property. But it seems to be now established, that 

real estate may be alone the subject of a copartnership. This 

point is considered in the case in 10 Cush., before cited, and 

in Collyer on Part, § 51, note 1. But to make it a partner- 

ship, there must be a dealing from which profit or loss may 

arise. Thus if the rule is as stated in Brady vs, Colhoun, 1 

Penn., 140, that “‘a partnership in land may be limited to 

the purchasing only, the profit and loss being divisible as 

stock,” this case does not come up to that, for here there 

was no purchasing, the agreement relating to lands which 

the parties then had. In the case of Ludlow vs. Cooper, 4 

Ohio State Rep., this question arose. The court, after allud- 

ing to the rule where real estate is bought with partnership 

funds, and used for carrying on partnership business, pro- 

ceeds as follows: ‘In the case now under consideration, 
however, the entries were not made with partnership funds, 

nor were the lands to be used as a means of carrying on any 
partnership business, other than the purchase and sale of 

real estate. It is very clear that although the land was not 
purchased with partnership funds, but was to be purchased 

with separate funds of Cooper and Ludlow in equal portions, 

the property was to be considered partnership property, so 

far as real estate could be so considered and treated; that it 

was, by the agreement, to be sold and converted into money, 

and each partner to share and share alike in the profits, and 

of course to share in the losses” And upon this ground, 

that by the agreement, which was in writing, the property 

was to be sold, and they were to share in the proceeds, the 

court held it a partnership. And the implication is that ex- 

cept for that, they would have held otherwise. If the bill 

had alleged that the partnership extended to the carrying on 

of the hotel business, that would have been a partnership, 

and might, so far as the hotel lots were concerned, havo laid 
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June Term, the foundation for applying the doctrine of implied trust to 
1860. the real estate used for the hotel, as being incident to the 
Bro business. But it only alleges that they were to build a hotel. 

Monanox etal. And this docs not make it a. partnership more than it would 
if they had built a boarding house or a mill. In Stkes vs. 
Work, 6 Gray, 483, the parties had purchased a lot jointly, 
and one had built a boarding house on it, with the consent 
of the other. They did not at the time contemplate going 
into business in it, but did actually form a partnership in 
keeping a boarding house, which was conducted for three 
years. The court said: ‘The evidence in this case fails to 
show a partnership in regard to the real estate owned by the 
parties. There was no agreement between them to share 
the profit and loss of the joint undertaking, which is the 
essential and distinguishing feature of the contract of copart- 
nership.” 

Neither does the agreement to share equally the expense of 
building the improvements make it a partnership. In Noyes 
vs. Cushman, 25 Vt, 390, the defendants had purchased 
@ grist mill and privilege, under an agreement to rebuild it 
and share the expense equally. The court said: ‘Their 
mutual obligation to rebuild and repair does not necessarily 
constitute them partners, for, as observed by Judge Bronson, 
in Porter vs. McLure, 15 Wend., 187, ‘they may or may not 
become partners in carrying on the milling business’ A 
mere community of interest in real or personal estate, does 
not constitute a partnership. But where a purchase of that 
character is made, and the premises are rebuilt or repaired 
for the purpose of prosecuting some joint enterprise or ad- 
venture, under an agreement to share in the profit and loss 
of the undertaking, the contract then becomes one constitut- 
ing a partnership.” 

In the case alluded to in 15 Wend., the defendants owned 
a mill-site and had contracted for the erection of a mill 
The court said: “The mill when completed, like the site 
which it occupied, would be real estate, and the defendants 
would hold it by the same tenure by which they held the 
land. Whatever that tenure might be, it would not consti- 
tute them partners; they might or might not become part- 
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ners in carrying on the milling business A community of eer: Ay 
interest in land does not make men partners, nor does a mere : 
community of interest in personal property. There must be Bis 
some joint adventure, and an agreement to share in the Mounsox etal 
profit and loss of the undertaking.” 

Upon all these authorities, we think there was no partner- 
ship in the real estate, even according to the facts alleged in 
the bill It seems to have been nothing more than an agree- 
ment to convey the title to certain lots owned by the three, 
to Morrison; they were then to put certain improvements 
upon them, and upon those which Jforrison was to put in, 
and then he was to convey to each of the others an undi- 
vided fourth part, on request. There was to be no pur- 
chasing of lands, no sale, nothing in which they were to 
share the profit and loss The complaint excludes all idea 
that there was to be any sale of these lands for the pur- 
poses of profit. For if such was the case, then all the 
allegations in respect to the purchase by Dean, and his 
notice, &c., are out of place. For if the property was part- 
nership property, and the title was placed in Morrison for 
the purpose of dealing with it as such, then he could sell 
the whole interest, and though the purchaser had notice of 
such partnership he would undoubtedly take a good title. 
But the bill was framed upon the theory that there was 
to be no sale, but that the parties were to retain their respect- 
ive interests, and have them reconveyed. There can be no 
doubt that this agreement respecting the real estate, stand- 
ing alone, would not amount toa partnership. Does the 
fact that the parties were engaged in a mercantile partnership 
give it any different effect? We are unable to see that it 
does. For certainly it cannot be said that wherever a part 
nership exists, that changes the law with respect to agree- 
ments made by its members about real estate outside of that 
partnership. We have already seen that a partnership may 
be made the ground of implying certain trusts in real estate 
used in the business, or acquired with its funds. But this 
furnishes no reason for saying that where the members of a 
partnership make an agreement with respect to real estate 
which they own separately, the law applicable to such agree- 
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Jane Term, ment is any different from what it would have been if such 
ae partnership had not existed. 
Birp In the case of Coder vs. Huling, 27 Penn. St., 84, the court 
Monaison otal say: “When two partners, engaged as such in a particular 
business specified in their articles, buy land not necessary 
for their business, but with views and purposes beyond and 
outside of it, such land is held by them as tenants in com- 
mon; it is not partnership property.” And if such lands 
would be held to be outside of the partnership, so much the 
more would lands which the partners owned separately, and 
not used in any way for the partnership purposes, be entirely 
unaffected by it, and any agreement they might make re- 
specting it would stand upon the same footing as to its legal 
effect, as though such partnership did not exist. If such 
agreement would be void within the statute of frauds, such 
partnership would not prevent that effect. If it would not 
in law amount to a partnership as to such real estate, then 
the existing mercantile partnership would not make it so. 
Thus, suppose A and B each ownsa lot. They agree that 
A shall convey his lot to B by an absolute deed ; that they 
will make a joint dwelling house on the two, and then B 
shall reconvey to A an undivided half This agreement . 
would clearly be within the statute. It would clearly not 
amount to a partnership. Butsuppose A and B had been at 
the time partners in law, or in medicine, or in trade, would 
that vary the effect of this agreement as to the lots? We 
cannot see how it could. The agreement concerning the real 
estate, as set up in the complaint, is entirely separate and dis- 
tinct from the mercantile partnership. Each of the parties 
was to put in an equal amount of real estate, each to con- 
tribute equally in the improvement, and each to have an un- . 
divided one fourth reconveyed. It has, by its terms, no con- 
nection whatever with the trading partnership; and the 
general allegation that the latter was extended to this new 
arrangement, does not vary its legal effect. 

Our conclusions may be thus stated: An agreement for 
& partnership to consist in dealings in real estate, is within 

the statute of frauds, and void unless in writing. 
The fact that the parties making it are engaged at the time 
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in a mercantile partnership, does not take it out of the stat- = “ 


ute. The alleged new agreement in respect to the real estate 
does not in law constitute a partnership therein, and the ex- 
isting mercantile partnership does not give it that effect 

The case, therefore, with respect to this real estate, stands 
upon the same footing as the Rasdall case, and is an attempt 
to show by parol an express trust in lands conveyed by 
deeds absolute on their face. We must hold such evidence 
inadmissible under the statute of frauds The lot acquired 
for the store was clearly trust property. It would be so as 
incident to the mercantile business, within some authorities, 
but it is not necessary to rely on that doctrine here, for the 
original agreement expressly provided for its purchase. Mor- 
rison will, of course, be liable to account for the proceeds of 
that, it having passed to Dean through a bona fide purchaser 
without notice, and for any part of the partnership funds or 
property which he may have applied to the improvement of 
real estate to which he had the title, as well as for the shares 
of the others in the mercantile business, and the profits, &&. 

It follows, therefore, that the decree must be affirmed so 
far as it adjudges the existence of the mercantile partnership, 
and an account between the parties therein ; and that it must 
be reversed so far as it adjudges a partnership in real estate, 
other than the store lot, and an account of such partnership ; 
and also all that part of the decree from which the defend- 
ant Dean has appealed, is reversed. The order for reference 
will remain, but the accounting will extend only to the mer- 
cantile partnership. 


Dixon, C. J., did not sit in this case, having presided at 
the trial in the circuit court. 


KreoGH vs. DANIELL 


In an action by a lessor to enjoin the removal of a wooden building from a de- 
mised lot, situate in the city of Milwaukee, it appeared that the lot was un- 
improved at the date of the lease ; that the building was erected by the lessee 
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80 as to be capable of removal without injury to the freehold, and that at the 
date of the lease and for several years before, a general custom prevailed in 
said city, that tenants leasing naked ground and making improvements there- 
on, might, in the absence of any restriction in the lease, remove such im- 
provements at or before the expiration of the term: Held, that the lease in 
this case being silent on the subject, the parties must be presumed to have 
contracted with reference to the custem, and that the lessee had a right to 
remove the building at any time before the expiration of his term. 

A stipulation in the lease, that the rent should be paid, ‘except in case of the 
destruction of the premises by accidental fire,” and that the tenant should 
deliver up the premises at the end of the term, ‘use and wear thereof, and 
damage by accidental fire, &c., only excepted,” is not regarded as being in- 
consistent with said usage, or as showing an intention of the parties to make 
8 contract variant therefrom, especially as in drawing the lease, the parties 
used a printed form in general use, in which the stipulation referred to oc- 
curred, and the rent isof the small amount which would probably be psid 
for a lease of the ground, 

The lease in this case contained a covenant that the lessee would not assign it 
without the lessor’s consent, and « stipulation that on breach of any of his 
covenants, the leasee should forfeit all right and title to the demised prem- 
ises, and the lessor mighé re-enter and expel him therefrom ; and it appeared 
that the lessee had assigned the lease to the defendant and given him a mort- 
gage on the building, without consent of the lessor, but the defendant was in 
possession of the premises at the commencement of the suit, claiming to hold 
under the lease, and there was no proof that the lessor had made a re-entry 
into the premises, or taken any steps to claim or enforce a forfeiture before 
bringing suit: Held, that the term had notexpired, and the right to remove 
the building remained. ? 


APPEAL from the Circuit Court for Milvaukee County. 

This was an action to enjoin Daniell, the appellant, from 
selling or removing a wooden dwelling house from a lot in 
the city of Milwaukee. The complaint, which was filed on 
the 29th of September, 1859, stated that on the Ist day of 
February, 1857, the plaintiff, by his guardian, Thomas Keogh, 
of the city of Milwaukee, executed to one John B. Weld, of 
the same city, a lease of the lot referred to, for the term of 
six years from that date, at a rent of twenty-five dollars a 
year, to be paid in quarterly instalments during said term, 
“except in case of the destruction of said premises by acci- 
dental fire ;” with covenants, on the part of the lessee, not 
to assign or under-let the premises, nor otherwise part with 
said lease, without the written consent of the lessor, and to 
deliver up said premises at the end of the term, “reasonable 
use and wear thereof, and damage by accidental fire, or other 
accidents not happening through the neglect of the lessee, 
only excepted,” with a stipulation, that if default should be 
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made by the lessee in the performance of any of his coven June Term, 


ants, he should forfeit all title to the demised premises, and 
it should be Jaw/ful for the lessor to re-enter the same, and 
expel the lessee therefrom. The complaint further stated, 
that the lessee had broken his covenants, by neglecting and 
refusing to pay the rent for two quarters next before the 
commencement of the suit, and by leasing said premises to 
said Daniell, without the consent of the lessor, and also, that 
said Daniell had advertised to sell the building on said prem- 
ises, by virtue of a chattel mortgage, alleged to have been 
executed to him by said Weld, and to remove the same from 
the premises. Prayer, for a perpetual injunction and for gen- 
eral relief 
Upon the filing of the complaint, the circuit court, on the 
ex parte application of the plaintiff, made an order restraining 
the said Dantell from selling or removing the dwelling 
house, situate on the lot referred to, until the further or- 
der of the court. 
The answer of Daniell denies that the lease delivered to 
Weld contained a covenant not to assign or under-let the 
premises without the consent of the lessor, but avers, that in 
drawing said lease, a printed form with blanks was used, 
and that the portion of the printed form containing that 
covenant was erased before the execution of the lease. It 
also denies that Weld had broken any of the covenants in 
said lease, and avers that all the rent which had fallen due 
thereon, had been paid or tendered to the plaintiff before 
the commencement of the suit, and that the plaintiff had re- 
fused to receive the rent for the last two quarters. It fur- 
ther states, that at the date of the lease, there was no build- 
ing on the demised premises; that the dwelling house refer- 
red to was built by said Weld, and is not a permanent struc- 
ture so attached to the freehold as to be inseparable there- 
from, but is a light wooden building, placed on the said lot 
with reference to, and for the purpose of, a temporary occu- 
pation and subsequent removal, and is so constructed as to 
be capable of being easily removed, without injury to the 
freehold. It also avers, that there is a common or usual 
custom, which has generally for a long time prevailed, and 
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aerate still generally prevails, in the city of Milwaukee, by which 


Kroon 
Vv. 
Danie... 


lessees erect upon ground leased for a term of years, dwel- 
ling houses for their occupation during the term, and re- 
move the same at their pleasure, at or before the expiration 
of such term. 

The answer further states, that before the commencement 
of this suit, said Weld had executed to Daniell a chattel 
mortgage upon said dwelling house, and had assigned to 
him the said lease, as security for a loan of money, and that 
the said Daniell had taken possession of said house, by vir- 
tue of said mortgage, for the purpose of selling the same, to 
make the amount of said loan, in pursuance of a power con- 
tained in the mortgage. The answer further states, that 
said Daniell had taken possession of said lot, under said 
lease, and the assignment thereof, and avers that the plain- 
tiff had given no notice of the termination of said lease, or 
of his intention to terminate the same, by reason of any of 
the alleged breaches of the covenants therein, and that the 
plaintiff had not demanded possession of said premises, or 
taken any steps to resume possession thereof The answer 
also contained an offer to pay the rent which was in arrear. 

After the filing of the answer, a rule to show cause why 
the injunctional order which had been granted, should not 
be dissolved, was submitted upon the complaint and answer, 
and upon the following proofs : 

Ist. The affidavits of Ephraim Mariner and Joshua Hath- 
away, who testified that there was a common and prevailing 
custom, at the time of the execution of the lease in this case, 
and for several years before, in the city of Milwaukee, that 
tenants, taking leases upon unimproved lots, and making 
improvements thereon, might remove their improvements at 
or before the expiration of the term, though no provision 
were made in the leases for such removal. 

2d. The note of Weld in favor of Daniell, for eight hundred 
dollars and interest, due September 15th, 1859, and a mort- 
gage executed to him by Weld, upon the building referred 
to in the complaint, with power to the mortgagee to take 
possession of said property and sell the same, in case of the 
non-payment of said note at maturity. 


OF THE STATE OF WISCONSIN. 


167 


3d. The affidavit of Thomas Keogh, presented by the plain- sacra ato 


tiff’s counsel, and sworn to October 21st,1859, which states that 
the lease described in the complaint did contain a covenant on 
the part of the lessee, not to assign or underlet the demised 
premises, or otherwise part with the lease, or the premises 
leased or any part thereof, without the written consent of the 
lessor; that said covenant was not erased before the execution 
of said lease, and has not since been changed by erasure or 
otherwise, with his consent; that on the first day of August, 
1859, the sum of twelve dollars and fifty cents became due 
to the plaintiff from said Weld, for the rent of two quarters, 
and that Weld has never paid or tendered the same, and 
that said Danzell had not tendered any part of said rent on 
behalf of said Weld; that since the said first of August, said 
Daniell called on the deponent, and offered to pay the sum 
due for rent, but when asked as to his authority to make 
payment in behalf of Weld, he produced said lease, which 
he claimed had been assigned to him, and under which he 
made the tender as tenant, and the deponent refused to re- 
ceive the money thus tendered, through fear of recognizing 
Daniell ag his tenant; and that he has, since the first of Au- 
gust, given notice of his intention to terminate the lease, by 
delivering to one Wilkins, the person then in possession of 
the premises, a written notice to quit, and by demanding of 
said Wilkins the keys of said dwelling house. 

The circuit court, upon the hearing of the rule to show 
cause, refused to dissolve the temporary injunction, and made 
an order discharging said rule, with costs, from which decis- 
ion and order said Daniell, having duly excepted thereto, ap- 
pealed to this court. 

Waldo, Ody & Van, for appellant: 

The term of the tenant was not expired. It is only 
averred in the complaint that a cause of forfeiture has oc- 
curred, but not that a forfeiture has been adjudged, nor even 
that the plaintiff had elected to forfeit the lease. It is proved 
by the defendant that the back rent had been tendered and 
refused, and the defendant is still in possession. It was the 
general custom at Milwaukee at and for many years before 
the date of this lease, to give ground leases of vacant lots, 


Davin. 


168 


CASES IN THE SUPREME COURT 


7800.” and to allow the tenant, at his pleasure, to remove such 


buildings as he should erect thereon, without any special 
agreement. ‘This custom is sufficient to establish the right 
to make such removal. Woodfall’s L. & Ten. 219; Van Ness 
vs. Pacard, 2 Peters, 148; Taylor's L & Ten, §§ 588, 540, 
542, 549, 654, and cases cited in the notes. The house can 
be readily removed without injury to the freehold. The 
rule of law now is, that a tenant for a limited term, who 


makes improvements for ornament, domestic convenience, or ~ 


to carry on trade, may at any time before his term expires, 
rightfully remove such improvements, when it can be done 
without material injury to the inheritance. Taylors L & 
Ten., §§ 544, 546, 547, 548; 2 Peters, 140; 7 Barb. (S C.), 
268 ; 4 Pick., 310. 

In cases between landlord and tenant, the rule is more 
liberal to the tenant than that applied in cases between 
grantor and grantee of the fee, or between heir and executor. 
Walker vs. Sherman, 20 Wend., 636. The tenant may make 
the removal at any time before he surrenders the possession 
of the premises, Taylor's L & Ten, § 551; Penton vs. 
Robart, 2. East., 88; Davis vs. Jones, 2 B. & A., 165; Weston 
vs. Woodcock, 7M. & W.,18; Hillis vs. Paige, 1 Pick, 48, 
49; White vs. Arndt, 1 Whart, 91. If the thing in question 
is so constructed as not to become affixed to the land, it is a 
mere chattel, and cannot be treated as a fixture. Taylor's 
L. & Ten, § 548; Van Ness vs. Pacard, supra; Walker vs. 
Sherman, 20 Wend., 586, 657. Movable fixtures may be 
sold on execution against the tenant, or he may sell or mort- 
gage them, and on his death they go to his personal repre- 
sentatives. Taylor's L. & Ten, § 549. Reynolds us. Shuler, 
5 Cow., 828, 827. 

The proper test is, “could this property be removed with- 
out any injury to the freehold?” 38 McCord, 358; 9 Conn., 
63; 20 Wend, 640; 14 Mass, 852. 

Coon & Cotton, for respondent : 

The order in this case does not decide whether the plain- 
tiff shall be entitled to a permanent injunction, but only re- 
tains the temporary injunction till the final decision of the 
action. Where the defendant, in his answer to an injunc- 
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tion bill, admits the equity of the bill, but sets up new mat- “ih ee 


ter of defense, the injunction will be continued to the hear- 
ing. 1 Barb. Ch Pr., 610, and cases there cited. That is 
precisely this case. If the defendant had demurred to the 
bill for want of equity, and then moved to dissolve, it would 
have presented another case; but he sets up new matter of 
defense by way of answer, and affidavits, all of which we 
must have an opportunity to contest on the trial There was 
" prubable cause to continue the temporary injunction till the 
final determination of the case, because: 1st. From the terms 
of the lease, and the facts, even as they now appear, and with- 
out any forfeiture by the lessee, neither the assignee of the 
lease, nor the lessee himself, had any power to remove the 
building. The tenant covenants to pay the rent, except “in 
case of the destruction of the said premises by accidental 
fire,” and “to quit and deliver up said premises” to the 
plaintiff at the end of the term, ‘reasonable use and wear 
thereof, and damage by accidental fire, or other accidents 
not happening through the neglect of the tenant, only ex- 
cepted.” As no damage could happen by fire to the lot, 
these words must refer to the building to be subsequently 
erected, which was therefore a part of the “premises” which 
he was to deliver up at the termination of the lease. 2d. 
All the decisions agree that whatever fixtures the tenant has 
a right to remove must be removed before his term expires. 
Taylor's L. and Ten., § 551, and cases cited. In this case 
his term had expired by forfeiture betore the action He 
failed in his covenant to pay the rent, and the same has 
been demanded and payment refused. This is positively 
sworn to in the complaint, and though denied by the answer, 
we may establish it by proof on the trial. He has violated 
the covenant that he would “not assign or underlet the 
premises, or otherwise part with the lease,” without the writ- 
ten consent of the lessor. The answer admits that the de- 
fendant has taken possession of the lot by virtue of said 
lease and the assignment thereof to him. It is stipulated in 
the lease, that upon a breach of any of his covenants, the 
lessee shal] forfeit all right to the lease and the premises de- 
mised, and that the lessor may re-enter and expel him there- 


Kroon 
Vv. 
Danie. 


170 


CASES IN THE SUPREME COURT 


cao from. The lessee had no right to thrust a new tenant on 


Keoee 
v. 
Danie... 


June 19. 


the plaintiff under the pretense of indebtedness, or any other 
pretense. As to forfeiture of lease, see Taylor's L. & Ten, 
§ 491, and the sections under the head of “forfeiture;” and 
as to the principle that tenant cannot remove fixtures after 
forfeiture or expiration of term, § 551, and cases there cited. 


By the Court, Dixon, C. J. The question, whether, upon 
general principles, fixtures of a chattel nature, erected by a 
tenant upon demised premises, for any other purpose than 
that of ornament, domestic convenience, or to carry on trade, 
may be removed by such tenant, does not necessarily occur 
in this case. The tendency of the later American decisions 
seems clearly to favor such right of removal, but the law on 
the subject is not well settled, and should it hereafter arise, 
it will deserve a careful consideration. 

In the present case, we consider the usage of the city of 
Milwaukee, in tenancies like the one under consideration, so 
clearly established, that we are relieved from determining, 
upon the principles of the common law, what the nights of 
the parties would be without it The general custom of 
many years’ standing in that city, in the absence of any 
agreement to the contrary, to allow lessees of naked or va- 
cant lots, upon what are commonly called ground leases, to 
erect buildings, and other improvements upon them, and to 
remove such buildings and improvements at or before the 
expiration of their leases, is alleged in the answer and was 
clearly proved. Its existence is not contradicted or denied 
by the respondent. It is a valid custom, with which the 
parties to the lease in question must be supposed to have 
been acquainted, and to have contracted with reference to it 
in respect to all matters about which their contract is silent. 
Van Ness vs. Pacard, 2 Peters, 148. 

It is contended, however, by the counsel for the respond- 
ent, that the contract in question is not silent upon the sub- 
ject matter of the usage; that there are clauses in the lease 
which are inconsistent with the usage, and to which it must 
yield. If this be so, the custom cannot prevail. To prove 
this, two covenants are relied upon; one, in which the lessee 
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agrees to pay the rent, except in case of the destruction of sara 


the premises by accidental fire; the other, in which he 
promises to quit and deliver saci up at the end of the term, 
reasonable use and wear thereof, and damages by accidental 
fire, or other accidents not happening through his neglect, 
only excepted. It is said that the expressions “use and 
wear,” and “damages by accidental fire,” can only be ap- 
plied to buildings and other improvements of a perishable 
nature, and not to the lot, which is indestructible by such 
means, and that therefore, by implication from these words, 
the subsequently erected buildings became a part of the 
premises, and cannot be taken away. It is to be observed, 
that in drawing the lease, the parties used one of the printed 
forms in general use, in which the covenants referred to oc- 
curred in print It is also further to be observed, that the 
grant or demise itself was of a bare lot or piece of land, de- 
scribed as the north thirty feet of the south one-third of quar- 

ter block sixty-nine, in the first ward. No mention is made 
in it of buildings or improvements of any kind) The rent 
is small, such as would be paid for a mere lease of the 
ground. The proof clearly shows, and it is not disputed, 
that the premises, at the time of the demise, were wholly un- 
improved. Under these circumstances we do not think that 
the subsequent occurrence of the apparently inconsistent 
words, ought to be permitted to change or enlarge the mean- 
ing of the word “premises,” in connection with which they 
are used, so as to make it include buildings and other im- 
provements where none are mentioned or contemplated in 
the granting clause; but that it should be understood in the 
same sense that it would have been had they not occurred, 
and held to mean and refer to the premises demised, in the 
situation in which they were when the lease was taken. It 
seems to us clear that this was the intention of the parties, 
and it is not inconsistent with the whole instrument. If it 
were otherwise, the destruction by accidental fire, of the 
most trivial and unimportant building subsequently placed 
upon the premises by the lessee, would operate to discharge 
him from the payment of rent, which certainly was not in- 
tended by the lessor. It was not the design of either, that 
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erection or destruction of buildings or other improvements. 


Spin the payment of rent should depend at all upon the future 


The building in question being, therefore, according to the 
custom, a moveable fixture, is to be considered the personal 
property of the tenant, which he may sell or mortgage, and 
which may be seized and sold on execution against him; 
and the lessor having, by the terms of the lease, no lien upon 
it for the rent, it only remains to be determined whether the 
tenant or the defendant as his mortgagee, had, at the time of 
the commencement of this action, forfeited or lost their nght 
of removal The usage being established, and the building 
being found to have been erected in accordance with it, the 
rights of the parties stand on the same footing that they 
would if it were a building erected to carry on trade, or for 
other purposes, where, by the common law, the tenant would 
have the privilege of removal. Van Ness vs. Pacard, supra. 

The rule in such cases is, that the tenant may remove his 
fixtures at any time during the term, or even after its expi- 
ration, provided he yet remain in possession; but if he quit 
the possession without such removal, it is considered an 
abandonment of his right. Case last cited, and Penton vs. 
Robart, 2 East., 88. It is contended that the alleged non- 
payment of rent, and the assignment of the lease and under- 
letting of the premises by the tenant to the defendant, as a 
further security for the money loaned by him, without the 
consent of the plaintiff being first obtained in writing, was 
a forfeiture of the lease, by which the term expired before 
the action was commenced, and that, therefore, the right of 
removal was gone. The lease contains a covenant for the 
payment of rent at the times therein specified, and against 
assigning or underletting the premises, and provides that if 
the lessee make default in any of the covenants, he “shall for- 
feit all nght and title to the lease and the premises therein 
demised, and every part thereof;” and that in that event, 
it shall be lawful for the plaintiff to re-enter and repos- 
sess himself of the same, and expel the lessee therefrom 
The objection to the argument is, that the case only shows 
a cause of forfeiture, and for the expulsion of the tenant, but 
does not show that he, or those who claim under him, 
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have been, in fact, expelled, or that the plaintiff has re-en- rie 


tered, or repossessed himself of the premises The tenant, 
and those claiming under him, were still in possession, claim- 
ing the right to hold under the lease, and until it was judi- 
cially determined that a forfeiture had taken place, and he 
and they were ousted, and the plaintiff repossessed by legal 
process, the term was not expired, and the right of removal 
remained In Penton vs. Robart, the original term had ex- 
pired, and the landlord had recovered judgment in eject- 
ment against the tenant, but the tenant remained, in fact, in 
possession, and being so, the court held that he was not li- 
able, in an action by the landlord, for removing fixtures, 
erected for the purpose of trade, and that he might lawfully 
do so. It appears to us, therefore, that the equities of the 
complaint were fully answered, and that the plaintiff was 
not entitled to a continuance of the injunction, and that it 
should have been dissolved. 


The order of the circuit court is reversed, with costs. 


(Nora—tIn relation to leases for years, as well as those for life, the happening 
of scause of forfeiture, does not render the lease void, bat voideble only, at the 
election of the lessor. Clerk 4. Jones, 1 Denio, 516. Although by the condition 
of s lease it is provided that if any of the covenants on the part of the tenant are 
broken, the unexpired term shall cease, if the lease also contains « clause that, 
in case of the non-performance of such covenants, the landlord may re-enter, the 
lease is voidable only at the option of the landlord, upon a breach of such coven- 
acta, but is mot void. Stwyresaat ez. Davis, 9 Paige, 427. Such o clause in a 
lease is a condition, and cannot be construed as « limitation. The Fifty Asocd- 
ata vt. Howland, 11 Met. 99. A breach in the condition of s deed, which is not 
a limitation, but gives a mere right of re-entry, does not avoid the estate. The 
estate is terminated in such & case by the re-entry of the lessor. Spear vs. Ful- 
le, 8 KN. H., 174; 11 Met, supra; Arnedy ce. Woodward, 6 Barn. & Cress., 519. 
To entitle the lessor to re-enter for non-payment of rent, the common law re- 
quired « demand of the exact rent due, on the day it fell due, at a convenient 
time before sunset. Van Rensxlae va, Jewett, 2 Coma, 141; Jackson v2. Har- 
vuon, 17 John. 66. A court of equity will not, generally, lend its active aid 
to enforce a forfeiture (Baxter ce. Lansing, 7 Paige, 350), but regards the 
clause of re-entry for the non-payment of rent as a mere security for ite payment, 
and will interfere in the tensnt’s bebalf, upon his satisfying the rent due, and 
any damages which the landlord may have sustained by his default. Taylor's 
Land, and Ten., 828; Story’s Eq. Jur., § 1815.—Ree.] 
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DowNIE vs. HOOVER. 


A railroad company whose charter gives it the general power to make all con- 
tracts which its convenience or intérest may require, has power, in carrying 
out the enterprise authorized by its charter, to assign its stock subscriptions, 
there being nothing in the charter imposing any restriction in that respect. 


APPEAL from the Circuit Court for Milwaukee County. 

The complaint in this case stated, that in May, 1856, the 
defendant, Hoover, made a subscription for five shares of 
$100 each, of the capital stock of the Milwaukee and Beloit 
Railroad Company, to be paid at such times as the directors 
of said company should prescribe, &c., with a condition that 
the subscription should not be binding until the sum of 
$100,000 should be subscribed to the capital stock of said 
company, in the city of Milwaukee, independent of corpor- 
ate aid; and after alleging the subscription of that amount 
to the stock of said company, in the city of Milwaukee, as 
required by said condition, and the making of various calls 
by the directors, for the payment of instalments upon stock 
subscriptions, under which the whole sum subscribed by the 
defendant had become due and payable, averred, that before 
the commencement of this action, the said railroad company, 
by an instrument in writing, duly executed, for a valuable 
consideration, and for purposes connected with the business 
of the company, assigned and transferred to the plaintiff, 
the said subscription of the defendant to the capital stock of 
said company, and all claim and demand of said company 
against the defendant, arising by means thereof. It al- 
leged, also, demand of payment from the defendant, non- 
payment, &c. The defendant demurred to the complaint, 
upon the grounds, that it appeared upon the face of the 
complaint, that the plaintiff had no legal capacity to sue, 
and that the complaint did not state facts sufficient to con- 
stitute a cause of action. 

The circuit court sustained the demurrer, and from the 
order sustaining the same the plaintiff appealed. 

Adams & Pitkins, for appellant: 

A corporation can make all contracts which are necessary 
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and usual in the course of the business it transacts, as means Shor 


to enable it to effect the objects of its institution, unless ex- 
pressly prohibited by law or its charter. Barry vs. Merch- 
ants’ Exchange Co., 1 Sandf Ch., 280; Angell & Ames on 
Corp., 158, § 187; Pierce on Am. Railroad Law, 513, 516; 
1 Kyd on Corp., 108; Hoyt vs. Thompson,, 8 Sandf, Ch. R, 
416; 1 Selden, 320; 19 N.Y., 207; 82 N. H, 604, 507; 5 
Ohio State, 59. They cited, also, as to the power of the 
company to make the assignment. Farmers’ Loan & Trust 
Co. vs. Perry, 3 Sandf. Ch., 389; Curtis vs. Leavitt, 1 Smith 
(N. Y.), 62-66, 169, 219-222, 262; Madison, éc., Pl. R. Co. 
vs. Watertown Pl. R. Co, 5 Wis, 173; Rex vs. Mayor and 
Aldermen of London, 3 B. & A., 255, 271. 

Coon & Cotton, for respondent, argued that the assignment 
by the railroad company, of money due on a stock subscrip- 
tion, was unauthorized and void, as against public policy, 
and cited McCullough vs. Moss, 5 Denio, 518. 


By the Court, Paine, J. The single question presented 
on this appeal is, whether a railroad company, in carrying 
out the enterprise authorized by its charter, has any power 
to assign its stock subscriptions. We think it has the pow- 
er. A stock subscription is nothing but a contract, by 
which the subscriber is bound to pay the company certain 
amounts. It would clearly be assignable as between indi- 
viduals, and we can see no reason why it should not, in the 
case of a corporation, acting in execution of the powers con- 
ferred by its charter. 

The fact that a company may abuse its power, and make 
contracts ruinous to itself, and to the value of its stock, does 
not seem to be a sufficient reason for denying the power. 
For they may, undoubtedly, do this whether this power of 
assignment exists or not. They may make extravagant con- 
tracts for materials, for land, and for labor in building the 
road, and thus make their stock worthless, as often happens. 
They become insolvent, receivers are appointed, who may 
compel the payment of unpaid stock subscriptions for the 
benefit of creditors, created by these extravagant and ruinous 
contracts. 
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The fact, therefore, that a company may ruin itself by in- 
discreet contracts, if such an assignment is allowed, is no rea- 
son against the power; for it may ruin itself by such con- 
tracts without such a power. 

At all events, even though it might be a reason for the 
legislature to impose a restriction, it is no reason for the 
court, where the charter contains no such restriction, but 
gives the general power to make all contracts which the con- 
venience or interest of the company may require, to deny 
the power to make this particular contract. The reasoning 
in the case of Clark vs. Farrington, decided at this term (11 
Wis, 806), is applicable to the question. The order of the 
court below sustaining the demurrer, is reversed, with costs, 
and the cause remanded for further proceedings. 


DOWNIE vs. WHITE. 


Case of Downie vs. Hoover ante, p. 174, followed. 

A secret agreement between the agent of a railroad company and a person sub- 
scribing for its stock, that the sum so subscribed should never be collected, 
or that it might be discharged in something of less value than the amount 
expressed in the subscription, isa fraud upon the other stockholders, and 
payment of the amount subscribed will be enforced, without regard to such 
agreement. 

Parol evidence is not admismble to contradict or vary the terms of a written 
agreement, 


APPEAL from the Circuit Court for Milwaukee County. 

The complaint in this case was exactly similar to that in 
the preceding case of Downie vs. Hoover. The defendant 
filed an answer containing several grounds of defense. The 
first was a denial of the organization of the Milwaukee and 
Beloit R. R. Co.; the second, a denial that at the time of the 
pretended election of directors of said corporation, in March, 
1856, there had been $50,000 of the capital stock thereof 
subscribed, as required by law, to authorize such election. 
The third, states that sometime in May, 1856, one Reymert, 
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who claimed to be an agent of said company, met the de- See nie 


fendant and one Fitzgerald, and told them he had a book of 
subscriptions to the capital stock of said company, and want- 
ed their names as subscribers; that the defendant refused 
to become a subscriber, but Reymert stated that he only 
wanted their names as a matter of form; that their names 
would be of service to him on account of their being known 
in the towns through which the said railroad was to run, and 
that if they would put their names down for $500 each, they 
should never be called upon to pay; that the defendant, in- 
duced by these representations solely, and not intending to 
bind himself as a subscriber, either wrote his name in said 
book in pencil, or authorized said Reymert so to write it; 
that sometime afterwards he was called upon by an agent of 
said company for payment of several instalments, but refused 
to pay or admit himself liable as a subscriber; but subse- 
quently, at the instigation of others, did pay and give to 
said company $225, as a mere bonus to aid the work, as a 
benefit to the city of Milwaukee, as a mere gift and not as a 
matter of legal obligation. The fourth, denies that the com- 
pany had any legal right or power to sell or transfer the al- 
leged subscription of the defendant, or to empower the plain- 
tiff to maintain an action on the same. The fifth, is a denial 
of any knowledge or information as to the other matters sta- 
ted in the complaint. 

The evidence given or offered on the trial, so far as mate- 
rial to the questions presented on the appeal, was as follows: 
The plaintiff, after giving in evidence the charter of said 
railroad company and the subscription made by the defend- 
ant for $500 of its stock, introduced proof tending to show 
the making and notice of assessments therefor as stated in the 
complaint, and that over $100,000, had been subscribed to 
the capital stock of said company, in the city of Milwaukee, 
independent of corporate aid, and that the subscriptions were 
bona fide; but on cross-examination, a witness called by the 
plaintiff testified, that certain of said subscriptions, aside 
from the one on which this action is founded, were subject 
to secret or private conditions as to the mode and amount of 


payment, so as to make them colorable only; one subscrip- 
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JuneTerm, tion of $5,000 having been made with a private understand- 
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ing that the amount really to be paid should be fixed upon at 
a future day, and having been afterwards discharged by the 
transfer of other railroad stock worth about $500, and another 
subscription of $5,000 having been made with an under- 
standing that it should be paid by the bond of a third party, 
which bond was accordingly accepted by the company, but 
had never been collected. 

The plaintiff objected to the evidence thus given upon 
the cross-examination of the witness, but the court overruled 
the objection, The plaintiff's counsel then offered in evi- 
dence an instrument in writing executed by the Milwaukee 
and Beloit Railroad Company, dated December 16, 1858, as- 
signing to the plaintiff certain claims due to said company 
upon subscriptions of stock, among which was the claim up- 
on the defendant White for $275, and offered to prove that 
the said assignment was made to the plaintiff in payment for 
money advanced by him toward the construction of the rail- 
road of said company; but the counsel for the defendant ob- 
jected to the evidence, on the ground that the company had 
no power to assign its stock subscriptions, which objection 
was sustained by the court, and its ruling excepted to by the 
plaintiff's counsel. Thereupon the court instructed the jury 
to find a verdict for the defendant; and the jury having so 
found, and judgment having been rendered thereon, the 
plaintiff appealed. 

Adams & Pitkin, for appellant. 

Levi Hubbell, for respondent. 


By the Court, Paine, J. This case presents the same ques- 
tion as that decided in Downie vs. Hoover, which must be 
here decided in the same way. 

In this case, however, an answer was filed and a trial had. 
But we do not think the secret understanding which the de- 
fendant sets up, to the effect that his subscription was to be 
merely colorable, nor the evidence offered showing an un- 
derstanding of a similar kind with other subscribers, consti- 
tutes any defence whatever. Such agreements are an obvious 
fraud upon the other subscribers; and the written subscrip- 
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tion should be enforced, without regard to them. Brown vs. 
Appleby, 1 Sandf, 170; Redfield on Railways, § 48 and note 
1; Blodgett vs. Morrill, 20 Vt, 509; White Mountain R. R. 
vs. Eastman, 34 N. HL, 124. 

The third paragraph of the defendant's answer is liable 
also to the objection, that it sets up a contemporaneous parol 
understanding inconsistent with the terms of the written 


agreement, 
The judgment must be reversed with costs, and the cause 


remanded for a new trial. 


RicE vs. CriBpB and another. 


The transfer of a note secured by a mortgage, carries with it the interest in the 
mortgage. 

A reasonable solicitor’s fee, in case of a foreclosure, may be stipulated for in a 
mortgage, and recovered. 

A judgment of foreclosure of a mortgage, where a portion of the mortgage debt 
is not due, should determine the surh actually due to the plaintiff for princi- 
pal and interest, and also the whole amount secured by and unpaid upon 
the mortgage, with interest, and should contain a provision for a stay of pro- 
ceedings, in case the defendant, before the sale, shall pay to the plaintiff, or to 
the sheriff, the amount found due, with interest and costa. Howe vs. Eng- 
lish and others, 6 Wis., 262, referred to and followed. 

The judgment in such a case should be for the whole sum secured by the mort- 
gage and unpaid; and where the court is satisfied, from the referee’s report, 
that the property may properly be sold in parcels, shontd direct the sale of 
so much thereof as may be necessary to pay the amount due with costs, &c., 
and should also provide that the plaintiff, upon default in the psyment of any 
instalments of principal or interest still to become due, may, on application 
to the court, obtain a further order, founded on the judgment, for the sale of 
so much of the mortgaged premises as may be sufficient to satisfy the amount 
80 to become due, with costs of the petition and subsequent proceedings 
thereon; and so on from time to time, as often as default shall happen. 


APPEAL from the Circuit Court for Racine County. 

This was an action commenced in April, 1858, to foreclose 
a mortgage given to secure the payment of four notes, two 
only of which were due at the commencement of the suit, 
the others not falling due until January, 1859. The notes 
and mortgage were executed by Cribb and Appleton, to one 
Mygatt; and the complaint alleges that the notes were as- 
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ps ir signed by the payee to the plaintiff The mortgage stipu- 


lated for the payment, by the mortgagor, of fifty dollars as 
solicitor’s fee, in case of a foreclosure. During the progress 


. of the cause, an order was made by the circuit court, by 


which it was referred to a court commissioner, “to take the 
evidence in the action, and to compute, ascertain and report 
the amount actually due to the plaintiff, for principal and 
interest on said notes and mortgage, and which remains un- 
paid, including interest thereon to the date of the report; 
also to take proof of the facts and circumstances stated in 
the complaint, and report the same to the court; and also 
to ascertain and report the situation of the mortgaged prem- 
ises, and whether, in his opinion, the same can be sold in 
parcels without injury to the interests of the parties; and if 
he should be of the opinion that a sale of the said premises 
in one parcel will be most beneficial to the parties, that he 
report his reasons for said opinion.” 

The referee made a full report as to the matters referred to 
him, showing that the amount due to the plaintiff, at the 
date of the report, was $1,853,20; that the whole amount 
secured by the mortgage and unpaid, was $2,530,43; and 
that the mortgaged premises could be sold in two different 
parcels, without injury to the interests of the parties The 
judgment, which was rendered on the 8d of November, 
1858, after reciting the order of reference, and the report 
thereon, proceeded as follows: “It appears that the sum of 
$1,358,20, was due [on said mortgage] at the date of said 
report, and that the premises can be sold in parcels, and on 
motion of the attorney tor the plaintiff, it is adjudged, that 
the mortgaged premises described in the complaint in this 
action, as hereinafter set forth, or so much thereof as may be 
sufficient to raise the amount due to the plaintiff for princi- 
pal, interest and costs, and which may be sold separately 
without material injury to the parties interested, be sold at 
public auction, &&.; that out of the moncys arising from such 
sale, after deducting the amount of his fees and expenses on 
such sale, the said sheriff pay to the plaintiff or his attorney, 
the sum of $54,44, adjudged to the plaintiff for costs and 
charges in this action, as also the sum of $80,00, which is 
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hereby allowed to the plaintiff, on application therefor, in 
addition to the said costs, pursuant to the statute, making 
together the sum of $84,44, with interest thereon from the 
date hereof, and also the amount so reported due as afore- 
said, making, in all, the sum of $1,437,64, together with the 
legal interest thereon from the date of said report, or so 
much thereof as the purchase money of the mortgaged prem- 
ises will pay of the same; that he bring the surplus moneys 
arising from such sale, if any there be, into court without 
delay, to abide the further order of the court; that he make 
a report of such sale, &c.; that if the proceeds of such sale 
be insufficient to pay the amount so reported as due the 
plaintiff, with interests and costs, as aforesaid, that the said 
sheriff specify the amount of such deficiency in his report of 
sale; and that the defendants, James Cribb and Samuel B. 
Appleton, pay the same to the plaintiff, and that the pur- 
chaser be let into possession, &. It is further adjudged, 
that the defendants, and all claiming under them after the 
filing of notice of the pendency of this action, be forever 
barred,” &. Here followed a description of the mortgaged 
premises. From this judgment and the order therefor, the 
defendants appealed. 

Geo. B. Judd, for appellants: 

Although the evidence reported by the referee shows that 
the premises could be sold in separate parcels without in- 
jury to the parties, yet the judgment fails to designate in 
what order the different parcels shall be sold, but is absolute 
for the sale of the whole premises. R. S., 858, §6; 5 Paige 
R, 38; 6 id, 35; 5 John Ch R, 2365. 

Only a part of the amount secured to be paid by the mort- 
gage had become due; yet the order for judgment, and the 
judgment itself, are peremptory and absolute for the sale of 
the premises, and omit to provide, as required by law in 
such cases, that if, previous to the sale, the defendants shall 
bring into court the principal and interest due, with costs, 
the proceedings in the action shall be stayed. R.S, 858 
§§ 4.and 5; Howe vs. English, 6 Wis. 262; 2 John. Ch R 
486; 4 id, 584 

The report of the referee is also defective. 
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O. S. Head, for respondent : 

The judgment herein is in due form. The report of the 
referee showed that the whole amount secured by the mort- 
gage was not due, and also, that the premises could be sold in 
parcels, For form of judgment in such case, see 2 Barbour’s 
Chancery Practice, p. 617. The judgment herein is drawn 
in accordance with the above form. 

The only case in which the plaintiff is entitled to a judg- 
ment of foreclosure and sale for a greater sum than is then 
due, is where the premises cannot be sold in parcel. RS, 
c. 145, §§ 6, 8 and 9; 2 Barbour’s Ch. Pr., p. 616. 

The judgment, in this case, being for no more than the 
amount actually due, and the premises being susceptible of 
division, it would have been error if the judgment had been 
conditional. R. S, c 145, § 5; Howe vs. English, 6 Wis, 
262. 


By the Court, Dixon, ©. J. A reference to the judgment 
rol] sent with this case, shows that the counsel for the ap- 
pellants was mistaken in supposing that the referee named 
in the order of reference had failed to comply with its re- 
quirements. The report was a full and complete answer to 
all matters referred to him. We can discover no errors in 
the proceedings, from the time of the making of the order of 
reference, up to, and including the filing and confirmation 
of the referee’s report. The objection of usury is clearly 
untenable, and the fact, that there was no formal assign- 
ment of the mortgage produced and proven, cannot, at this 
day, be listened to, as a defense in a foreclosure action. The 
transfer of the notes carries with them the interest in the 
mortgage. We are of opinion, however, that the judgment, 
as rendered, is erroncous and irregular in matters of subs- 
tance as well as of form, and that it must, therefore, be re- 
versed. 

The action was commenced to foreclose a mortgage, where 
a part only of the principal sum secured, with interest, was 
due, the residue being payable at a future time. The judg- 
ment, instead of adjudging and determining the sum actu- 
ally due to the plaintiff at the date of the report of the 
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referee, for principal and interest, and the amount secured 
by, and unpaid upon the notes and mortgage, with interest 
to the date of such report, only adjudges and determines the 
sum actually due. There is no provision for a stay of pro- 
ceedings under the judgment, in case the defendants should, 
before the day appointed for the sale, pay to the plaintiff, his 
attorney or the sheriff, the amount found actually due, with 
interest and costs. If this was necessary in a judgment like 
that in the case of Howe vs, English 6 Wis., 262, it is certain- 
ly equally so here. No reason can be urged for its insertion 
in that case, which does not exist in equal degree in this; 
and although I can see no particular necessity for it in either, 
yet as it has once been adopted by this court, no great harm 
or inconvenience can ensue from its enforcement when it is 
once understood by the profession. The only feature in which 
this case differs from Howe vs. English, is that there the 
referee found and reported that the mortgaged premises were 
so situated that they could not be sold in parcels, while here 
he found and reported that they could be so sold. The 
mortgagor's right, by payment, to stop proceedings, is of 
course not affected by this circumstance. But the most sub- 
stantial defect in the judgment under consideration, in our 
opinion, consists in its failure to make any provision, or to 
give any direction, as to the instalments of principal or in- 
terest which were thereafter to become due. The judgment 
is in the precise form in which it would have been, if the 
principal and interest actually due were the entire amount 
secured by or unpaid upon the mortgage. The pleader seems 
to have acted upon the idea that he was at liberty to proceed 
in this manner to enforce the payment of the sum actually 
due; and that upon the judgment thus obtained having 
performed its functions, or upon the payment of the same 
by the mortgagors, and a default accruing in the payment of 
_a future instalment of principal or interest, the plaintiff could 
commence a fresh action of foreclosure. A glance at the 
provisions of sections 86, 87, 88, 89 and 90, of the statutes 
of 1849, under which this judgment was entered, which are 
identical with sections 4, 5, 6, 7 and 8, of chapter 145, of 
the statutes of 1858, will show that this notion is quite a 
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action shall be commenced for the satisfaction or foreclosure 
of any mortgage, upon which a part only of the principal or 
interest shall be due, and other portions to become due sub- 
sequently, the action shall be dismissed, upon the defendant's 
bringing into court, at any time before the order of sale, the 
principal and interest due, with costa. The second, that if 
after an order of sale shall be entered against a defendant 
in such case, he shall bring into court the principal and in- 
terest due, with costs, the proceedings shall be stayed; but 
the court shall enter judgment of foreclosure and sale, to be en- 
Jorced by a further order of the court upon a subsequent default 
of payment of any principal or interest thereafter lo grow due. 
The third, that if the defendant shall not bring into court the 
amount due, with costs, or if for any other cause judgment 
shall be entered, the court shall direct a reference to a proper 
officer, to ascertain and report the situation of the mortgaged 
premises; and if it shall appear that the same can be sold 
in parcels, without injury to the interests of the parties, the 
judgment shall direct so much of the premises to be sold as 
will be sufficient to pay the amount then due, with costs, 
ard such judgment shall remain as security for any subsequent 
default. The fourth of the sections above referred to de- 
clares, that if, in the case mentioned in the preceding sec- 
tion, there shall be any default subsequent to such judgment, 
in the payment of any portion or instalment of the princi- 
pal, or of any interest due upon such mortgage, the court 
may, upon petition of the plaintiff, by further order founded 
upon such first judgment, direct a sale of so much of the 
mortgaged premises to be made under the judgment, as will 
be sufficient to satisfy the amount so due, with the costs of 
such petition and the subsequent proceedings thereon ; and 
the same proceedings shall be had as often as default shall 
happen. These provisions sufficiently show that there is to 
be but one judgment of foreclosure and sale. It being a pro- 
ceeding in rem, as well as in personam, and most frequently 
attended with heavy expenses, it would, beside the inconsist- 
ency of allowing several judgments to be entered for the 
foreclosure of one mortgage, be a most grievous burden, if 
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the mortgagors were to be subjected to costs of a separate deer nm 


action and judgment, on each default in the payment of any 
portion of the principal or interest. There can be but one 
judgment, and in a case like the present, it should contain 
an order that the plaintiff, upon default in the payment of 
any instalments of principal or interest thereafter to grow 
due upon the notes and mortgage, be at liberty to come be- 
fore the court, and, upon petition, to obtain a further order, 
founded on such judgment, directing the sale of so much of 
the mortgaged premises as will be sufficient to satisfy the 
amount so due, with costs of petition and subsequent pro- 
ceedings thereon, and so on from time to time, as often as a 
default shall happen. This, in our opinion, is the course of 
proceeding plainly indicated by the statute; and in a case 
like the present, it might be very doubtful whether, after 
taking a judgment like that appealed from, the plaintiff 
could, on default of the payment of a future instalment, re- 
sort to the mortgage as a security to enforce it We were 
referred by the respondent's counsel to the forms commenc- 
ing on pages 615 and 617 of the 2d volume of Barbour’s 
Chancery Practice. That commencing on page 615, is where 
a part only of the debt is due and the premises cannot be 
sold in parcels. It was upon this that Howe vs. English was 
decided. That beginning on page 617, is where a part of the 
debt is not due and the premises can be sold in parcels. It 
was this last which the counsel says he pursued in the pres- 
ent case. An examination of it, if we are to go to forms to 
ascertain the law, will show that it not only finds the amount 
actually due, but the sum secured and unpaid upon the 
mortgage, and also that it decrees that on the foot of the 
judgment a further order of sale may be made, to satisfy any 
subsequent instalment of principal or interest which may 
thereafter remain unpaid. In this respect it was probably a 
compliance with the requirements of the statutes of New 
York, from which our own are for the most part taken. 
This court has frequently held that a reasonable solicitor’s 
fee, in case of foreclosure, might be stipulated for in the 
mortgage and recovered in the action; and in the present 


case we do not think it unreasonable that the plaintiff, in ad- 
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defendants agreed to pay. 


Vax Nussetal The judgment must be reversed, and the cause remanded 
Conus, for further proceedings in accordance with this opinion. 


July 10. 


Van Nxss and another, impleaded with NicHoLs and 
others, va.) CORKINS. 


Where a motion is made during the progress of a cause, it is irregular to order 
that the costs allowed on a denial of the motion be entered in the final judg- 
ment in the action, The payment of such costs is to be enforced by a special 
proceeding, to be taken according to the provisions of chapter 149 of the Re- 
vised Statutes of 1858. 

A judgment may be entered against any one or more of several defendants, 
wherever a several suit might have been brought, or a several judgment up- 
on the facts of the case would be proper; and that without regard to the 
character of the complaint, and whether it alleges a joint or several liability. 


ERROR to the Circuit Court for Hock County. 

The facts in this case are sufficiently stated in the opinion 
of the court. 

Knowlton, Prichard & Jackson, for plaintiffs in error. 

Conger & Hawes, for defendant in error. 


By the Court, Dixon, ©. J. This was an action com- 
menced by the defendant in error (plaintiff below) in the 
circuit court for the county of Rock, againt Van Ness and 
Hill as the makers, and Nichols and others as the indorsers, 
of a promissory note, to recover a sum of money alleged to 
have been due upon the same. The summons was regularly 
served upon Van Ness and Hill in the county of La Crosse, 
where they resided. Nichols and others, the indorsers, who re- 
sided in the county of Rock, were not served. No attempt was 
made to serve them. Van Ness and Hill answered, setting 
up that the note was given to Nichols and others, the payees 
and indorsers, on the purchase from them of a portable grain 
mill, which was warranted by the payees to be perfect in all 
ita parts and machinery, and to do business in a particular 
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manner, and alleging a breach of the warranty, and damages pry ya 
to the full amount of the note, and that the defendant in er-___-_ 
ror was not a bona fide holder of it. The answer was ac- V4*Nessetal. 
companied by a demand that the trial be had in the proper Conzzns. 
county, to wit, the county of La Crosse, instead of the county 

of Rock, as designated in the complaint. This demand was 
followed by a motion to the court at the same term of, but 

before the trial, that the venue be accordingly changed. 

This motion was overruled with five dollars costs to be paid 

by the defendants to the plaintiff below ; and it was further 

ordered that the same be inserted in the judgment in the 

case as costs of theaction. At a subsequent day of the term 

the cause was tried before a jury, who returned a verdict for 

the plaintiff and against the defendants below, for the amount 

of the note and interest. Upon the receipt of the verdict, 

the attorneys for the plaintiff suggested that the defendants 

Nichols and others, indorsers, had not been served with pro- 

cess, and asked leave of the court to enter the verdict and 
judgment against Van Ness and Hill alone, which was accord- 

ingly granted. That the verdict and judgment were so en- 

tered, appears from recitals contained in the judgment itself 

A bill of exceptions, embodying the exception of the de- 

fendants Van Ness and Hill to the order of the court refus- 

ing to change the place of trial, was afterwards settled; but 

on the case reaching this court, it was stricken out for irreg- 

ularity. And although we are, for that reason, precluded 

from considering the regularity of the order, yet we may be 
permitted to say that it was clearly irregular in directing 

that the costs allowed on the motion be inserted in the final 
judgment of the cause. Such costs form no part of those 

finally taxable on the recovery of judgment. The payment 

of such costs is to be enforced by a special proceeding, to be 

taken according to the provisions of chapter 149'of the Re- 

vised Statutes, which are the same as those of chapter 115 

of the Revised Statutes of 1849. This direction to insert 

the costs in the judgment, might result in a reversal of the 

order itself in that respect, for how could the court foresee 

that the plaintiff was to recover judgment? If the defend- 

ants succeeded on the trial, and the costs were inserted, then 
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they would receive the costs of the motion instead of paying 
them. The case does not show whether these costs were in- 
cluded in the final judgment or not, and therefore, it is un- 
necessary for us to consider how their insertion would affect 
the judgment. 

After the bill of exceptions was rejected, it was still con- 
tended by the counsel for the plaintiffs in error, that the judg- 
ment must be reversed, because it was irregular in being en- 
tered against the defendants Van Ness and Hill alone. But 
in this we think they are mistaken. Under the 184th section 
of the Code, (sec. 26, chap. 182, R. S.,) ajudgment may be 
entered against any one or more of several defendants, wher- 
ever a several suit might have been brought, or a several 
judgment upon the facts of the case would be proper; and 
that without regard to the character of the complaint, and 
whether it alleges a joint or several liability. The true test 
is, whether a separate action might have been maintained ; 
and if it could, a several or separate judgment is proper. 
The complaint in this case alleged a separate cause of action 
against the defendants Van Ness and Hill, as the makers of 
the note. The plaintiff might, at his option, have brought a 
separate action against them. At the common law, he would 
have been compelled to do so. By section 24 of the Code, 
(sec. 21, chap. 122, R. S.,) he may include any or all of the 
parties to a bill or note in the same action, to suit his pleas- 
ure or convenience. Section 174 of our Code was identical 
with section 274 of the Code of New York; and as to the 
construction which it has received by the courts of that state, 
see 1 Kern., 294; 2 id, 886; 15 Barb., 524; 16 id, 88; 19 
id., 321; 21 id, 26; 9 How., 204; 8 cel 151; 3 E. D. Smith, 
591; aa 2 Abb, 858. 

The Ha Pecat of the circuit court is therefore affirmed, 
with costs, 


ADLER vs. COLE and others, 


The district court of the United States for the district of Wisconsin, has the 
power to adopt by rule, and, in the cases provided by law in this state, to is- 
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sue, in common law actions, process of attachment against the property of Jone Term, 
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debtors, as a provisional remedy, according to the form and mode of proceed- 
ing prescribed by the Code of Procedure of this state. 

In an action by a vendee of goods, against a creditor of the vendor, who caused 
the goods to be seized under an attachment asthe property of the vendor, 
and against the officer who seized the goods under such attachment, an aver- 
ment in the answer, that the goods, at the time of such seizure, were the 
property of such vendor, is sufficient to authorize the introduction of proof 
showing that the sale under which such vendee claimed title, was fraudulent 
and void as to creditors. 


APPEAL from the Circuit Court for Milwaukee county. 

The complaint of Solomon Adler, the plaintiff, alleged: 
Ist. That the defendants, Qole, Thomas, Reed and Cogswell, 
on, &., forcibly and wrongfully took from the possession of 
the plaintiff, and carricd away certain goods of the value 
of $4,000. 2d. That the defendants, on &c., forcibly and 
wrongfully arrested the plaintiff, without any reasonable, 
lawful or probable cause, and held him in custody for about 
two hours 3d. That the defendants, on, &., wrongfully 
and forcibly entered into a certain tenement, then in the pos- 
session of the plaintiff, and occupied by him as a store, and 
expelled him therefrom, and wrongfully and forcibly kept 
possession of the same for seven days. 

The defendants answered: Ist. By a general denial. 2d. 
That on the third day of November, 1857, said Cole and 
others, composing the firm of Fenton, Lee & (Co., sued out 
from the U. S. district court for the district of Wisconsin, a 
writ of attachment, under the seal of said court and attested 
by the clerk thereof, against the property of Joseph H. Ad- 
ler and Lewis Shiff, composing the firm of Adler & Shiff, who 
were indebted to said firm of Fenton, Lee & Co.; that said 
writ of attachment was directed and delivered to the marshal 
of said district of Wisconsin, and commanded him to attach 
all the property and effects of the said Adler & Shiff, or so 
much thercof as would satisfy their indebtedness to said 
Fenton, Tee & Co.; that said writ of attachment was placed 
by said marshal in the hands of said Heed, then a deputy 
marshal for said district, who, by virtue thereof, entered the 
said store, and seized upon and took the goods referred to 
in the complaint, as the goods and property of the said Ad- 
ler & Shiff; that the said goods and chattels were, at the 
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erty of said firm of Adler & Shiff, and liable to attachment 
or execution by their creditors; that the defendant Thomas, 
at the said time, when, &c., was the marshal of the U. S. for 
said district, and the defendant Cogswell, at the request of 
said Reed, aided in taking an inventory of said goods, and 
the defendant Cole, as one of the plaintiffs in said attach- 
ment, directed said marshal to seize and levy upon said 
goods by virtue of said writ; which is the same trespass 
complained of, and no other or different. 

And the defendants further say, that at the time of the 
service of the said writ of attachment, the said Reed, as such 
deputy marshal, demanded of said Solomon Adler, the plain- 
tiff, a certificate of the goods, property, credits and effects 
in his hands, belonging to the said Joseph H. Adler and 
Lewis Shiff, or either of them, which certificate the said 
Solomon refused to give; that thereupon an affidavit was 
made and presented to the judge of the U. S. district 
court for said district, asking the said judge for an order, 
that said Solomon Adler appear before the said judge, and 
answer concerning the property in his hands belonging to 
said Joseph H. Adler and Lewis Shiff, or either of them; 
that said order was duly served on said Solomon, and he re- 
fused to appear before said judge and answer, as command- 
ed by the said order; that upon such refusal, application 
was made for an attachment against said Solomon, for con- 
tempt of court, and the said court did, thereupon, issue an 
attachment against the said Solomon, and therein directed 
the said marshal to bring said Solomon before said court, and 
the same was placed in the hands of said marshal to be exe- 
cuted, and the defendant T’homas, marshal as aforesaid, by 
virtue of said attachment, did arrest and bring before said 
court, the said Solomon Adler, which is the same arrest that 
is stated in the complaint. 

On the trial, the plaintiff introduced evidence, that in 
November, 1857, he was in possession of a store previously 
occupied by the firm of Adler & Shiff, and of a stock of 
goods therein, and that the defendant Reed, took all the 
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goods, locked up the store, and excluded the plaintiff there- = oe 


from. 

Upon cross-examination, one witness for the plaintiff, who 
had testified to these facts, stated that the firm of Adler ¢& 
Sheff were in possession of the goods before Solomon Adler 
was; and thereupon the counsel for the defendants asked 
the witness: ‘How, and by what authority, did Solomon 
Adler, the plaintiff, come into possession and hold that store 
and the goods?” This question was objected to by the 
counsel for the plaintiff, for the reason that it was not proper 
cross-examination, and because, in the then position of the 
case, the answer was immaterial; which objection was sus- 
tained by the court, and the defendants’ counsel excepted. 
The plaintiff also asked a witness called by him, the follow- 
ing question: “ Were you present, in the fall of 1857, at the 
time of the arrest of Solomon Adler by the marshal?” to 
which question the defendants’ counsel objected, for the rea- 
son that the question showed an arrest by an officer, and 
that the warrant under which the arrest was made, was the 
best evidence. The court overruled the objection, the de- 
fendants’ counsel excepting, and the witness then testified 
that he was present at the arrest, and that the marshal, Jr. 
Reed, said: “I have got a warrant or attachment to arrest 
you,” and took the plaintiff off with him; but the witness 
could not say how long he was detained. The witness fur- 
ther stated: ‘The marshal was at the store over night I 
saw Mr. Reed, Mr. Cole, Mr. Cogswell, Solomon Adler, and 
some of his clerks there. At the time the marshal arrested 
Mr. Adler, he exhibited a warrant to him.” The defendants’ 
counsel here moved the court to exclude all the evidence in 
relation to the arrest of the plaintiff, for the reason that it ap- 
peared that the arrest was by a warrant, and the warrant 
was the best evidence; which motion the court overruled, 
and the defendants’ counsel excepted. The plaintiff also in- 
troduced evidence tending to show the value of the stock of 
goods in said store. 

The defendants, to maintain the issue on their part, offered 
in evidence the record of a certain suit and proceedings in 
the district court of the United States for the district of Wis- 
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Davis and Merrit T. Cole, were plaintiffs, and Joseph H. Adler 
and Lewis Shiff were defendants. This record contained: 

1. The affidavit of Merrit T: Cole, one of the plaintiffs in said 
suit, showing that said plaintiffs had a cause of action against 
Adler & Shiff, the defendants therein, to the amount of 
$1,898 58, upon a promissory note and an account therein 
particularly set forth, and that said defendants had removed 
and disposed of their property, with intent to defraud their 
creditors, and had pretended to assign all their merchandise 
and stock in trade, and all debts and demands due them, to 
one Solomon Adler in trust for creditors. On this affidavit 
was endorsed the following order: “Nov. 23d, 1857. Let 
an attachment issue, which is now allowed, on the plaintiffs’ 
giving bond with surety in the penalty of $250. A G. 
MILLER, Judge.” 

2. An attachment bond in the usual form, in the sum of 
$250, payable to Adler & Shiff, signed and sealed by Charles 
Kupper and Merrit T: Cole, and purporting to have been ex- 
ecuted by Aaron D. Fenton, Oliver H. Lee and William H 
Davis, by Merrit T. Cole, their attorney in fact, with the afli- 
davit of said Kupper annexed thereto, that he was worth 
$500, exclusive of property exempt from execution, and of 
his debts. There was an endorsement on the said bond as 
follows: “Nov. 28d, 1857. Bond approved. A. G. Mm 
LER, Judge.” 

8. A precipe, directing the clerk of said district court to 
issue “a writ of attachment” in the case of Fenton, Lee & Co. 


' us. Adler & Shiff, ina plea of trespass on the case, &c., dam- 


ages $3,000. 

4. A writ out of the said district court, tested the 23d day 
of November, 1857, and sealed with its seal, directed to the 
marshal of said district, whereby, in the name, &c, he 
was commanded to summon Joseph H. Adler and Lewis 
Shif to appear before the said district court, &c., to answer 
unto Aaron D. Fenton, Oliver H. Lee, William H. Davis and 
Merrit T. Cole, in a plea of trespass on the case on promises, 
to their damage $3,000, and by which he was further required 
and commanded to attach and safely keep all the property 
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of the said Joseph Adler and Lewis Shiff within his district, June Term, 


or so much thereof as might be sufficient to satisfy the de- 
mand of the said plaintiff, amounting to $1,398 53, together 
with costs and expenses, and that of said writ he make due 
return; together with a return to said writ by said marshal, 
to the effect that he had, by virtue thereof, on the 28d day 
of November, 1857, attached the property described in an in- 
ventory annexed thereto, (being the same goods described in 
the complaint in this action,) and had caused the same to be 
appraised by two disinterested freeholders of the proper 
county, who were first by him duly sworn to make a true 
appraisement thereof, (which inventory and appraisal are re- 
turned with said attachment,) and that he served the writ on 
Joseph H. Adler and Lewis Shiff, by showing them the said 
writ, and giving to each of them a certified copy thereof, (to- 
gether with a certified copy of the inventory of the property 
attached) on the 30th day of November, 1857; and that he 
made further service of said writ, by leaving a certified copy 
thereof, with garnishee notice, with Solomon Adler on the 
23d day of November, 1857. The said garnishee notice 
was as follows, (style, date, address and signature being here 
omitted :) ‘By virtue of a writ of summons with attach- 
ment, a copy of which is hereunto annexed, and by direction 
of the plaintiff's attorney, I hereby attach all the property, 
real or personal, goods and chattels, moneys, choses in action, 
debts, credits and effects, which Joseph H. Adler and Lewis 
Shoff, the defendants in said writ of summons with attach- 
ment, have in your hands, or which is in your possession, or 
under the control of any or either of you, belonging to said 
defendants, or either of them, or in which they may have an 
interest, either legal or equitable. And you are also hereby 
notified to forthwith furnish me with a certificate under 
your hand, of the amount and description of all the property 
and effects which you hold for the benefit of, and debts ow- 
ing to the defendants in said wmit.” 

5. The affidavit of Duncan C. Reed, deputy marshal as 
aforesaid, made on the 25th day of November, 1857, that he 
served the writ of attachment above referred to; that a cer- 


tified copy of said writ was left with said Solomon Adler, on 
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ing all the property, money and effects in his hands, belong- 
ing to said Adkr & Shiff, and that a statement thereof was 
at the same time demanded from said Solomon Adler, and 
that said Solomon Adicr had not furnished the deponent with 
a statement of the amount and description of the property 
held by him, belonging to the said Adler & Shiff, or either of 
them. Upon this affidavit was endorsed the following or- 
der: “Noy. 25th, 1857. Solomon Adler is notified and re- 
quired to appear before the district court of the United States 
at the court room in Milwaukee, on Friday, the 27th inst, at 
10 o'clock A. M., and be examined on oath concerning the 
property in his hands A. G. MILLER” To this order re- 
turn of service was made as follows: “Served on the within 
named Solomon Adler, by showing him this order, and de- 
livering him a copy thereof, this 26th day of November, 
1857. (Signed,) M. J. THomas, Marshal, by D. C. REED, 
Deputy.” 

6. An attachment against the said Solomon Adler for con- 
tempt, for his not appearing before said court in pursuance.of 
said order; the command of which writ to the said marshal 
was as follows: ‘You are hereby commanded to attach 
Solomon Adler and him safely keep, so that you may have 
him before the district court of, &c., forthwith, to answer as 
for contempt, for his not appearing in pursuance of an order 
and motion to appear in court, and submitting to an exami- 
nation on oath concerning property in his hands belonging to 
the defendants, in the case of attachment of Aaron D. Fen- 
ton, Oliver H. Lee, William H. Davis and Merrit T. Cole, 
against Joseph H. Adler and Lewis Shiff, and of this writ 
make due return.” On this writ was endorsed the following 
return: “Served by arresting the defendant. M. J. Tuomas, 
Marshal, by D. C. REEp, Deputy.” 

7. The declaration filed in said district court, on the first 
Monday of December, 1857, in the suit of Fenton, Lee & Co., 
against Adler & Shiff, upon the same causes of action set 
forth in the affidavit upon which the attachment was found- 
ed; and a judgment in said action for $1,320 47, besides costs, 
rendered on the 5th day of January, 1858. 
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The counsel for the plaintiff objected to the admission of srs pm 


said record in evidence, for the reasons that the affidavit for 
the attachment was by one of the defendants, and makes 
evidence in their own favor; that the U.S. district court 
for the district of Wisconsin has no jurisdiction over the 
writ of attachment as a mesne process, and that the offer 
embraces too much; which objection was sustained, the 
court deciding that the record as a whole could not be read, 
and the defendants excepted. Thereupon, the defendants 
offered to read in evidence the affidavit of Aferrit T. Cole, the 
order of the judge allowing the attachment, the bond, the 
precipe and the writ of attachment, as the same are set forth 
in the record aforesaid. This offer was objected to by the 
counsel for the plaintiff, for the reasons last above stated, and 
also, because the precipe calls for a writ of attachment; 
which objection was sustained by the court, and the defend- 
ants excepted. Thereupon, the defendants offered to read 
in evidence the writ of attachment, the return of the marshal 
thereon, and the schedules attached; to which the plaintiff’s 
counsel objected, for the reason that the said district court 
had no jurisdiction to issue the proccss, and because there 
was no proper bond, the bond offered as a part of the record 
purporting to be executed by an attorncy in fact, and no au- 
thority thus to exccute it accompanying the same, nor any- 
thing to show his authority to execute it; and because the 
goods were attached before there was any service on the de- 
fendants. The court decided that the papers should be 
read, and the same were read, the plaintiff's counsel except- 
ing. The defendants then called as witnesses George Cogswell 
and Frederick Wardner, who testified that they were the 
persons selected by the marshal to appraise the goods taken 
under the attachment, and that the value of the goods was 
$2,588. The counsel for the plaintiff put to each of the 
witnesses the following question: ‘Were you, on the 27th 
day of November, 1857, a frecholder?” To which question 
the counsel for the defendants objected, for the reason that 
the same was irrelevant and not proper cross-examination ; 
but the court permitted the question to be put for the pur- 
pose only of impeaching the credibility of the witnesses, and 
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that at the date of the appraisal he was a freeholder; and to 
the question, “Where was your freehold?” which was ob- 
jected to for the same reason, but admitted by the court for 
the purpose of impeaching the credibility of the witness, he 
answered, that he did not know that he had any title to land 
in Wisconsin, and could not tell where he had any; that he 
once had forty acres in Genesee county in Michigan, and did 
not recollect having made any conveyance since that time. 
The witness Wardner answered that he was not a freeholder, 
but afterwards added that he had a small piece of land—a 
lot in the cemetery—and a deed of it. Several questions 
were put by the plaintiff to the defendants’ witnesses, as to 
what was said at the time of the attachment, &c., and other 
questions for the purpose of testing the accuracy of the ap- 
praisement, but the answers not being material to an under- 
standing of the decision made by the court, they are here 
omitted. The defendants then offered in evidence the entire 
record, before referred to, in the case of Aaron D. Fenton e 
al. vs. Joseph H. Adler et al., which was objected to, for the 
following reasons: 

1. The answer does not set up facts under which the 
proof can be admitted. The U. S. distnct court had no 
jurisdiction to issue an attachment for the taking of the 
goods, 

2. The defendants do not offer to follow it up with proof 
to show any fraud in the transfer of the property from Adler 
& Shiff to the plaintiff 

8. The offer is an entirety, and should be more limited. 

4, The offer is immaterial under the pleadings. 

5. The officer's return to the writ of attachment does not 
show a legal execution thereof. 

6. The judgment is not evidence, as against the plaintiff, 
of an indebtedness at the time he, the plaintiff, got title to 
the goods. 

7. There is no proof, or offer of proof, that the plaintiff 
derived title from Adler & Shiff. 

8. The U.S. district court had no jurisdiction to issue 
an attachment against the person of Solomon Adler. 
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9. The affidavit and proceedings to attach him were Aap ih 


legal. 

10. The defendants, not having obeyed the law in the 
exccution of the writ of attachment, are not protected un- 
der it. 

The court ruled out the affidavit of Reed, the order there- 
on, the writ of attachment for the person and the return 
thereon, holding that the district court had no jurisdiction 
over the same; to which ruling the defendants’ counsel ex- 
cepted; but under the objections of the counsel for the plain- 
tiff, the court permitted the remaining portion of said record 
to be read, “for the purpose only of showing an indebtedness 
in favor of the plaintiffs in the said attachment suit against 
Adler & Shiff, and that they were creditors of Adler & 
Shiff.” 

The defendants thereupon offered the said record, leav- 
ing out all the pupers relating to the arrest of Solomon Adler, 
for the purpose of showing all the preliminary steps in the 
attachment suit, and as a justification to the defendants, and 
for all other lawful purposes ; which offer was objected to by 
the counsel for the plaintiff, for the same reasons as above 
given. The objection was sustained by the court, and the 
defendants excepted. The defendants then called upon the 
plaintiff to produce the original assignment of Joseph H. Ad- 
ler and Lewis Shiff to him, which was produced, and it was 
admitted by the plaintiff that it was the only assignment ex- 
ecuted by the said Adler & Shiff to the plaintiff, but did not 
contain the schedule of assets, which the plaintiff admitted 
was in his possession on the day the trial commenced, but 
was then lost. And thereupon the defendants offered to 
give in evidence, the said assignment. The instrument thus 
offered was executed the first day of November, 1857, and 
purported to assign and transfer to Solomon Adler the stock 
of merchandise, &c., belonging to Adler & Shiff, and all 
debts and demands due to them, in trust to sell and dispose 
of said goods, &c., and collect and get in the said debts and 
demands, and out of the proceeds to pay in full certain pre- 
ferred creditors, and to distribute the balance ratably among 
the other creditors of said firm of Adler & Shiff, a list 
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of whom, with the amount respectively due to cach, was an- 
nexed to said assignment. The plaintiff objected to the 
admission of said assignment in evidence, for the reason 
that it was immaterial under the pleadings. The court sus- 
tained the objection, and the defendants excepted. 

The defendants, in conncction with their former offer, then 
offered evidence to show that the assignment of Adler & Shiyf 
to the plaintiff was fraudulent and void as to their creditors, 
and made for the purpose of hindering and delaying said 
creditors in the collection of their debts; which offer was 
objected to by the plaintiff, for the reason that the evidence 
was immaterial under the pleadings The court sustained 
the objection, and the defendants excepted. 

The defendants further offered evidence to show that Sol- 
omon Adler, the plaintiff, colluded and combined with Adler 
& Shiff, in the conveyance of their property by the assign- 
ment and otherwise, for the purpose of defrauding, hinder- 
ing and delaying their creditors, and the plaintiffs in the 
aforesaid attachment suit in the district court, out of their 
debts; and that the said plaintiffs were creditors of Adler & 
Shiff, at the time of the issue of the said attachment; which 
evidence was objected to by the plaintiff, as being immate- 
rial, and not tending to prove the issue under the pleadings 
The court sustained the objection, and the defendants ex- 
cepted. 

The defendants further offered to show the title of the 
goods in Adler § Shiff, in mitigation of damages; to which 
offer the plaintiff objected, for the reason that such title was 
not alleged in the answer, and that the evidence was offered 
in mitigation of damages, whereas it should have been offered 
by way of defense. The court sustained the objection, and 
the defendants excepted. The defendants further offered to 
prove that the title to the property in question was in Adler 
& Shiff; that Fenton, Lee & Co., being creditors of Adler & 
Shiff, caused the property to be scized by virtuc of an at- 
tachment, and took the same out of the possession of the 
plaintiff, and that the same was sold according to law, and 
the procecds applied to the proper payment of Adler & Shiff's 
debt, due to said Fenton, Lee & Co. This offer was objected 
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to by the plaintiff; the court sustained the objection; and cera 


the defendants excepted. 

The defendants further offered to give in evidence the or- 
der of attachment against the person of Solomon Adler, being 
a part of the record aforesaid; to which the plaintiff ob- 
jected, and the court sustained the objection, and the de- 
fendants excepted. 

Thereupon the defendants, by their counsel, moved for 
leave to amend their answer by adding certain allegations, 
which were, in effect, that all the title of the plaintiff to the 
store, merchandise, &c., mentioned in the complaint, was un- 
der and by virtue of the assignment above described, made 
to him by Joseph H. Adler and Lewis Shiff, and that the said 
assigninent was fraudulent and void as to the creditors of 
said Adler & Shiff, &. The court refused to allow the 
amendment, on the ground that it set up an entirely new 
and different kind of defense; to which ruling of the court 
the defendants excepted. 

After the case had been submitted to the jury by the par- 
ties, the plaintiff moved to discontinue as to the defendant 
Cogswell, which was granted; and thereupon the court, among 
other things, charged the jury as follows: 

“Tn regard to the second cause of action, the complainant 
alleges that he was arrested and held in custody two hours. 
In considering this, I will also consider the third cause of ac- 
tion. In regard to these, I think that under the whole of 
the pleadings, you are justified in finding a general verdict 
against the defendants. They have all justified, and J think 
none of them can now deny their part in the acts complained 
of, having in their pleadings avowed them. If you find 
from the evidence that the arrest was made and the store ta- 
ken as alleged in the complaint, I suppose there is no doubt, 
under the pleadings and proof, that you will find a verdict 
for the plaintiff on these two causes of action. As to the 
damages, if you find for him, you will give him full and fair 
compensation. You can also give him exemplary damages 
for the wilful and malicious arrest, if you find that the arrest 
was wilful and malicious. These damages are called exem- 
plary or punitory, and are allowed in this sort of an action, 
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wilful, In this case the arrest was made under a writ of at- 
tachment against the plaintiff, issued out ofa court I have 
decided that the writ improperly issued, and affords no justi- 
fication to the defendants) If you find that this writ was 
obtained by the defendants maliciously and wilfully, you can 
give such damages as I have called exemplary or punitory. 
If it was not obtained maliciously and wilfully, but by inno- 
cent mistake, you are not at liberty to give such damages” 

To which charge of the court, and every part thereof, the 
defendants excepted. 

The court further charged the jury: “If you find the de- 
fendants guilty of dispossessing the plaintiff of his store, then 
you can find compensatory damages, and also exemplary 
damages, if you find it was maliciously done” To which 
charge the defendants excepted. 

The defendants then asked the court to instruct the jury 
as follows: ‘In order to entitle the plaintiff to recover, in 
this suit, against all the defendants, for a forcible and wrong- 
ful arrest of the plaintiff, as set forth in his complaint as the 
second cause of action, the jury must find, from the evidence, 
that all the defendants aided and assisted in such arrest; and 
there is no evidence in the case implicating any of the de- 
fendants but Duncan C. Jteed.” This instruction the court 
refused to give; to which refusal the defendants excepted. 

The court further charged the jury: ‘That if they found 
that the arrest was made wilfully, they had a right to give 
damages as a punishment to the defendants, for the purpose 
of making an example, and as a warning to them and oth- 
ers, in addition to the damages which were a compensation for 
the plaintiff's injuries, and that the complaint alleged four 
thousand dollars damages for the arrest, and four thousand 
dollars damages for the goods, and that in estimating the 
damages for the arrest, they could give anywhere from six 
cents to four thousand dollars, but that they might, in mak- 
ing their estimate of damages, take into consideration the 
fact that it was done under color of law.” To which charge 
the defendants excepted. 


The jury brought in a verdict for the plaintiff, in which 
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they assessed the value of the goods at $3,363,50, with in- June Term, 


terest at 7 per cent; damages on the arrest, $1,000. The 
defendants objected to the entry of judgment upon the ver- 
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dict. The court directed the jury to again retire, and put cous etal. 


their verdict in a gross sum, and the defendants excepted to 
the order. Afterwards the jury came into court, and re- 
turned a verdict for the plaintiff, assessing his damages at 
$4,625,67. The defendants objected to the reception of this 
as the verdict of the jury, for the reason that the jury had 
before returned a verdict into court, which, upon being call- 
ed, they declared was their verdict, and that the present ver- 
dict was different in substance from the former. The court 
overruled the objection, and the defendants excepted. 

Motion for a new trial overruled, and judgment entered 
upon the verdict, from which the defendants appealed. 

Finches, Lynde & Miller, for the appellants, contended that 
the evidence offered to show that Solomon Adler had no title 
to the goods, &., and that the assignment by Adler & Shiff 
to him was fraudulent as to creditors, was admissible, and 
cited Williston vs, Jones, 6 Duer, 504; Hunter vs. Hudson R. 
Tron & M. Co., 20 Barb., 493. 

As to the admissibility of the transcript of the record of 
the U. S. district court, their argument was substantially as 
follows: 1. The district court of the U. & for the district of 
Wisconsin las power to issue writs of attachment. It has issued 
them ever since its organization. Its rules have, from time 
to time been adopted with reference to the law of this state 
in such matters. Its rule on this subject at the time when 
the attachment in question issued, was as follows: 

“Rule 6. Attachments may be allowed by the judge or 
@ commissioner of this court, upon the terms required by 
law. A clause of attachment will be inserted in the sum- 
mons. But if an attachment is allowed after the service 
of the summons, the summons may be omitted or issued 
asan alias summons) The writ will be issued according to 
the precipe. The law of the state in force at the time, and 
its remedies on this subject, will be enforced in substance.” 

The district court had a right to adopt by rule, as a part 
of its process and proceedings, the attachment law of the 
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Southard, id., 1; Beers vs. Haughton, 9 Peters, 359; Boyle vs. 
LZacharie, 6 aude 635; Keary vs. The Furmers’ and Mer. Bank, 
16 id., 94; Duncan's heirs vs. United States, 7 id., 485; Fuller- 
ton vs. Bank of U. &,1 id., 604; Afills vs. Bank of U. &, 
11 Wheat, 431; Ely vs. Hanks, February No., 1859, of 
Western Law Monthly, 107; 1st U.S. Stat. at Large, pp. 
78, 77, 98, § 17, and p. 83; 4th id. 278; 9 id., 56 and 233 ; 
9 id. 218. Counsel called the attention of the court special- 
ly to the statute of March 14, 1848, last cited, and to the 
construction put upon the same by the U.S. district court 
for the district of Ohio, in the case of Ely vs. Hanks, above 
cited. To the objection that the state attachment law can 
not be adopted by the district court, because the marshal 
cannot bring suit in that court in his own name, upon notes 
and accounts due the defendant in the attachment suit, in 
the same manner as the sheriff is required to bring suit in 
his own name upon such evidences of debt in an attach- 
ment suit commenced in a state court, counsel replied that 
the law docs not require the sheriff to bring his suit in 
the same court in which the attachment is commenced, and 
the marshal might, therefore, bring his suit in a state court 

2. There was no failure to obtain jurisdiction in this case, 
from any defect in the form of the writ. It is said that because 
an attachment clause is inserted in the original summons, 
we have made a new writ, unknown to the common law, 
and, therefore, the summons and attachment is a nullity, and 
the district court had no jurisdiction. But the summons is 
not destroyed, because it contains zaore than is necessary for 
asummons. Toland vs. Sprague, 12 Peters, 330. As to the 
warrant of attachment, it would not have been void if pasted 
on the back of the summons, nor was it any violation of 
law to include it in the summons. The law only provides, 
thata “warrant of attachment must be obtained from a judge 
of the court in which the action is brought, or from a coun- 
ty judge or court commissioner ;” and that it “may be ob- 
tained at the time of issuing the summons, or at any time after- 
wards.” It prescribes nothing in regard to its form. The 
district court, as already shown, had a right to prescribe its 
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form; and the question of form is one of practice merely, cr —— 


and does not involve a question of jurisdiction. 

3. The record presents a proper case for the issue of the writ. 
It shows that every requisition of the attachment law was 
complied with The affidavit was made, the order allow- 
ing the attachment obtained from the judge of the court, and 
the bond given. The bond was legal; it was good on its 
face, and could not have been questioned even on a motion 
to quash the attachment. 6 Smedes & Marsh, 276; Rule 
2, Additional Rules of U. S. Court 

Brown & Ogden, for respondent, contended that the offer 
of the defendants to show an assignment to the plaintiff by 
Adler & Shiff, and that the assignment was fraudulent, was 
in direct conflict with their answer, and properly overruled. 
Eaton vs. White, 2 Wis, 292. 

Counsel also contended that the court properly rejected 
the offer, by the defendants, of the entire record above de- 
scribed; for the reasons, lst That the answer of the defend- 
ants set up only the writ, relying upon that for protection, 
and the other proceedings were, therefore, immaterial; 2d, 
That under the order of the court, the officer could not exe- 
cute the writ until the bond was given, and the instrument 
filed as such was no bond, as to several of the parties, be- 
cause their names are signed by Jferrit T: Coke, without any 
authority given him so to sign being filed orshown Afc- 
Carty vs. Gage, 3 Wis.,404 8d. That the materiality of the 
record depended upon its connection with proof of title in 
Adler & Shiff, which proof was inadmissible under the 
pleadings 4th. That the district court had no power over 
the property until it had first gained jurisdiction over the 
person by service of the summons, and that it appears from 
the return of the officer, that the attachment was made sey- 
eral days before the service of the summons. 5th. That the 
district court has no jurisdiction, in any case, of the writ of 
attachment as a mesne process. On this last point counsel 
argued as follows: 

The powers of the district court of Wisconsin are derived 
solely from the act of congress which provides for the ad- 
mission of Wisconsin into the Union Revised Statutes, p. 
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powers as are conferred by the judiciary act of 1789 upon 
the judge of the district court of Kentucky. The process 
act of 1789 is entirely distinct from the judiciary act, and 
the provisions of that and the several subsequent process 
acts do not apply to the district court of Wisconsin. The 
process act of 1789 simply authorized the adoption by the 
United States courts then in existence, of the process then 
used by the supreme courts of the several states then in the 
Union. U.S. Stat. at Large, vol. 1, p. 92, § 34; id, p. 98, § 2. 
This act was merely continued by that of 1792. Id., p. 276, 
§ 2. These acts have received an interpretation in several 
cases in the United States courts. Toland vs. Sprague, 12 
Peters, 8300; 5 Mason, 85; Wyman vs. Southard, 10 Wheat., 
1; Peters’ C. C. Rep., 1; Ross vs. Duval, 18 Peters, 60. In 
1828 congress passed a law applicable to those states admit- 
ted subsequently to Sept, 1789, and before 1828, (and there- 
fore to Kentucky, which was admitted in 1792,) giving the 
power to adopt, with such alterations as the several United 
States courts might deem necessary, the state process then 
used ; and, as to executions, &c., the power to change their 
rules from time to time, so as to conform to the state law. 
U.S. Stat. at Large, vol. 4, p. 278. Another act was passed 
in 1842, applying the provisions of the law of 1828 to states 
admitted up to the date of the act. Stat. at Large, vol. 5, p. 
499. It is important to remark, that in regard to the power 
of the supreme court to make alterations in process, the 
words “‘ from time to time” are used, but not as to circuit and 
district courts. If then this were the district court of Ken- 
tucky, to whose powers those of the Wisconsin district court 
are limited, we should say it had no jurisdiction to create, as 
a modification of the state law, the writ in question; 1. Be- 
cause the power of the court (except in reference to final 
process,) was to adopt the state process with modifications; 
and having once adopted them, its power was exhausted. 
2. Because the process to be adopted was such as was used 
at the date of the passage of the act. This is fully explained 
in some of the cases above cited. 8. Because the original 
process used by the state courts was merely a summons, and 
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this is a new writ. 4. Because the proceedings under an 
attachment in the state courts are entirely inapplicable to the 
United States courts. The title to the property of, and debts 
due to the defendant become changed, and the sheriff has 
the right to sue for and recover in his own name, both prop- 
erty and debts. How could the marshal proceed against cit- 
izens of the same state in the United States court? The 
whole law could not be adopted, and consequently no part 
could. dfcCracken vs. Hayward, 2 How., 608. 6. Because 
the power of the United States courts, by the acts of con- 
gress, was to adopt and modify the form of process, not to 
create new rights. Attachment on mesne process, and the 
consequent sequestration of property, is a new right given to 
a litigating party, a rule of property for the time being, and 
not a mere form of proceeding. The creation of such a 
right in behalf of the plaintiff, is an exercise of the highest 
and most delicate power vested in the legislature, and con- 
gress neither did nor could vest such power in any judge or 
court; nor could the state legislature transfer its own author- 
ity to another body. 


By the Court, Dixon, C. J. The main question in this 
case, is whether the United States district court for the 
district of Wisconsin has the power by rule to adopt, and, in 
the cases provided by law within this state, to issue, in com- 
mon law actions commenced or pending in that court, pro- 
cess of attachment against the property of debtors, as a pro- 
visional remedy, according to the form and mode of proceed- 
ing prescribed by the Code of Procedure. After its enact- 
ment, that court, by a general rule, adopted its provisions on 
that subject, and ordered that attachments might be allowed 
by the judge or a commissioner, upon the terms required by 
law, a clause of attachment being inserted in the summons: 
or in case of an attachment allowed after the service of the 
summons, that the summons might be omitted, or an alas 
issued; and that the law of the state in force at the time, and 
its remedies on the subject, should be observed in substance. 
As the other questions involved in the case spring from this, 
we shall not discuss them. Like all other questions touch- 
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constitution of the United States being made, it depends up- 

on the construction to be given to the several acts of congress 
in relation thereto. The power of congress to confer the 
jurisdiction sought to be impeached is not denied, and the 
only question is, has congress done so? Questions of this 
nature are not of frequent occurrence in this court, and as we 
have been referred to no adjudications of the supreme court 
of the United States, which in our opinion reach the point in 
controversy ; and as we are not, we regret to say, sufficiently 
familiar with the decisions of the learned judge of the dis- 
trict court, if indeed he has had occasion to pass directly 
upon the question, to know upon what laws of congress he 
rests the power, we are compelled to a great extent to deter- 
mine it upon our own construction of those laws. If by the 
decision of the supreme court of the United States, a con- 
struction had been given to any of the acts of congress, by 
which it was held that the power exists in the district court, 
we should feel bound by such decision, and be relieved from 
any examination of the subject. There being, to our knowl- 
edge, no such construction by that court, we must interpret 
for oursclves. 

If, in our opinion, the exercise of this power by the dis- 
trict court depended solcly upon that clause of the 4th sec- 
tion of the “act to enable the people of Wisconsin territory 
to form a constitution and state government, and for the ad- 
mission of such state into the Union,” approved August 6th, 
1846, (9 U.S. Stat. at Large, 56,) which declares that the 
judge of the district court “shall, in all things, have and ex- 
ercise the same jurisdiction and powers which were by law 
given to the judge of the Kentucky district, under an act en- 
titled ‘an act to establish the judicial courts of the United 
States,’” and which alone, in connection with the judiciary 
and process act, was cited and relied upon by the counsel for 
the appellants, we confess we might find some difficulty in 
upholding it. Nevertheless we are not prepared to say that 
it might not in that view be sustained; nor that it would be 
an unwarranted construction of the 14th section of the judi- 
ciary act, to hold that the courts organized under it, might 
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time to time modify or change the remedy by attachment, 
agreeably to the principles and usages of the laws of the 
states within which they are held, at the time such modifica- 
tions or changes were made. The reasoning of the supreme 
court in Wyman vs. Southard, 10 Wheat. 1, and U. S Bank vs. 
Halstead, id., 51, as we may hereafter have occasion to notice, 
tends strongly to support this conclusion, though the question 
was not directly before it 

The process acts cited and relied upon, are the temporary 
law of September 29, 1789, which was pending before con- 
gress at the time of the passage of the judiciary act, and 
the act of May 8, 1792 (U. S. Stat. at Large, 275), by the 2d 
section of which the temporary law, with certain modifica- 
tions and reservations of power on the part of the courts, 
was continued and made permanent. We were also referred 
to the act of May 19, 1828 (4 U. S. Stat. at Large, 278), and 
that of August 1, 1842 (6 U.S. Stat. at Large, 499), by the 
former of which the provisions of the prior acts in relation 
to process, were extended to those states which had been ad- 
mitted since the 19th of May, 1828. These latter acts, how- 
ever, except so far as they evince a clear intention on the 
part of congress to continue in force throughout all the states 
of the Union, the provisions of the original process act, as 
made permanent, thus making the form of writs, executions 
and other process, except their style, and the forms and 
modes of proceedings in suits at common law, to correspond 
with those in use in the several states, seem to have no par- 
ticular bearing upon the question we are considering. The 
second section of the act of 1789 enacts, ‘that until further 
provision shall be made, and except where by this act, or 
other statutes of the United States, it is otherwise provided, 
the forms of writs and executions, except their style, and 
modes of process and rates of fees, except fees to judges, in 
the circuit and district courts, in suits at common law, shall 
be the same in each state respectively as are now uscd or 
allowed in the supreme courts of the same.” 

The act of 1792, continuing and making permanent that 
of 1789, provided, that “the forms of writs, executions and 
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those of common law,” should be the same as dien used in 
the said courts respectively, in pursuance of that act, “ ex- 
cept so far as may have been provided for by an act to estab- 
lish the judicial courts of the United States, sulyect, however, 
to such alterations and additions as the said courts respectively 
shall, in their discretion, deem expedient, or to such regula- 
tions as the supreme court of the United States shall think 
proper, from time to time, by rule, to prescribe to any cir- 
cuit or district court concerning the same.” 

Viewing the question in the light in which the argument of 
the counsel for the appellants placed it, namely, that the jur- 
isdiction and powers of the district court of Wisconsin are 
derived solely from that clause of the 4th scction of the act 
to enable the people of the territory of Wisconsin to form a 
constitution and state government, which we have above 
quoted, it seems very evident that all the above mentioned 
acts concerning the forms of writs and process, and the forms 
and modes of proceeding in the federal courts, are entirely 
out of the case. They were all enacted after the passage of 
the judiciary act, by virtue of which the district court of 
Kentucky was organized. In it no reference was or could 
have been made to them. The language is plain and unam- 
biguous, and limits the powers and jurisdiction conferred to 
such as were given to the district court of Kentucky by the 
jadiciary act. Argument js useless to prove that authority 
given to the district court of Kentucky by other and subse- 
quent acts of congress, is not by this language conferred 
upon the district court of Wisconsin. Such a construction 
cannot be maintained. Hence the authorities cited, which 
establish that the circuit court and other district courts of 
the United States, have the power, by rule, to adopt the 
forms of process in use in the several states in which they 
have jurisdiction, are inapplicable in this view of the matter, 
for the reason that they are all based upon the provisions of 
the 2d section of the act of 1792, which subjects them to 
“such alterations and additions as the said courts respective- 
ly shall, in their discretion, deem expedient.” We are, there- 
fore, to look to the judiciary act to ascertain what powers 
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are conferred by it upon the several courts thereby estab- ae i 


lished. 

By the 10th section, the district court in Kentucky, beside 
the jurisdiction thereby given to the district courts, was de- 
clared to have jurisdiction of all other causes, except of ap- 
peals and writs of error, thereinafter made cognizable in a" 
circuit court. The 14th section enacts, “that all the before- 
mentioned courts of the United States, shall have power to 
issue writs of scire facias, habeas corpus, and all other writs 
not specially provided for by statute, which may be 
necessary for the exercise of their respective jurisdictions, 
and agreeable to the principles and usages of law.” These 
are all the provisions of that act bearing upon the question 
as viewed by counsel. We were referred to the last clause 
of the 17th section, which declares that “said courts shall 
have power to make and establish all necessary rules for the 
orderly conducting of business in the said courts, provided 
such rules are not repugnant to the laws of the United States;” 
but as the supreme court has decided (Wyman vs. Southard, 
supra) that this section is confined to business actually trans- 
acted in court, and does not contemplate proceedings out of 
it, it has no application here. As we are not, however, com- 
pelled to decide the question upon the theory of counsel, 
and since we are clearly of opinion that there is another 
clause in the 4th section of the act of 1846, which does con- 
fer upon the district court this power, it becomes unneces- 
sary for us to say whether, in our opinion, it would, or 
would not have it under the 14th section There is much 
reason for saying, that by a fair construction of its language, 
and by the effect which has been given to it by the decisions 
of the supreme court, it does give the power. It is to be 
observed, that it is this section which gives to the federal 
courts their power to issue process. The process acts pre- 
scribe the forms of processes, but confer no power to issue 
them. They are merely limitations upon the power here 
given. They restrict it, by prescribing in what manner it 
shall be exercised. Without them, the courts would be at lib- 
erty to select among all the forms of process, which are agree- 
able to the principles and usages of the law, such as best suited 
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June Term, their taste or convenience, without regard to such as were in 
1860. 


ADLER 
Vv. 
Cote et al. 


use in the states in which they respectively had jurisdiction. 
It was to restrain this otherwise unlimited choice in the 
forms and modes of proceeding which prevailed in the vari- 
ous states, and in which they all differed more or less, that 
these acts were passed. Such is the interpretation of the 
supreme court in the cases above cited. If this be s0, it 
would follow that the district court of Wisconsin, without 
some other provision bringing it within the restrictions, 
would possess more enlarged powers upon the subject of 
process, than the district and circuit courts of an earlier date, 
to which the restrictions do apply. It could issue processes 
agreeably to the principles and usages of the law in any of 
the states, whilst they are confined, without some special 
Tule, to such as are used in the states in which they preside. 
Nor would it be confined to such writs as were used at the 
time of the passage of the act; for the law, being perman- 
ent in its nature, and intended to operate for all future time, 
or until it should be modified or repealed, would be held 
to apply to such principles and usages of Jaw as are known 
at the time of their issue, and would not be limited to such 
as were known at the time of its enactment. It has no such 
words of limitation as the original process act. Therefore, 
the argument of the respondent’s counsel, drawn from the 
word “now,” as used in that act, is inapplicable. 

It was urged that the writ of attachment could not be 
issued under this section, because it was not “necessary” to 
the exercise of the jurisdiction of the court; that all its pow- 
ers could be exercised without it. It is true, that for the 
purpose of obtaining jurisdiction of the person, and enabling 
the court to pronounce a valid judgment, it may be dis- 
pensed with; but in many cases, for the purpose of accom- 
plishing justice, which is the end sought by litigation, it be- 
comes absolutely necessary. It was undoubtedly the inten- 
tion of congress to place in the hands of the courts those 
means which are usually resorted to for the purpose of at- 
taining the objects for which their powers are invoked ; and 
to hold to this narrow construction, would be to defeat this 
intent. It is a process of peculiar importance, and in many 
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cases so indispensably necessary, that the judicial power ey se 


cannot be penereia exercised without it. Giving to the 
word “necessary,” as here used, the meaning which com- 
monly attaches to it when employed to confer power, it 
taust be held to give authority to issue the writ. Under 
our system of jurisprudence, such a remedy, though not 
perhaps strictly indispensable, is certainly needful and condu- 
cive to a proper discharge of the duties of a court of general 
and onginal jurisdiction. 

It was also urged, that the proceeding by attachment was 
not then known to the law, and that the qualifications of the 
power under the terms “agreeable to the principles and 
usages of the law,” limited it to such writs as were sanc- 
tioned by the principles and usages of the common law. 
Although the writ of attachment may not be said to bea 
common law writ, yet it is a very great mistake to suppose 
that it was not known to the law, at the time of the passage 
of the act. On the contrary, a very slight investigation will 
satisfy any one, that it is a proceeding of very great anti- 
quity, its origin being ascribed by some to the Roman law; 
and that it was not only well known and in gencral use in 
the several states at the time of the adoption of our federal 
constitution, but that it was in like manner known and used 
by our colonial ancestors long prior to the revolution. Drake 
on Attachment, chap. 1. This is proved, in part, by the act 
itself, in the 12th section of which the proceeding is mention- 
ed To the argument, that the power is confined to such 
writs as were sanctioned by the common law, it is a suffi- 
cient answer to say that the supreme court have decided 
differently, and held that it was intended to authorize writs 
sanctioned by the principles and usages of the state laws. 
U. & Bank vs. Halstead, supra, page 66. But this discussion 
may perhaps be considered not pertinent, as we have decided 
the case upon another ground, which we will proceed to 
state. 

By the Ist clause of the 4th section of the act of 1846, 
to enable the people of Wisconsin Territory to form a con- 
stitution, &c., it is enacted: ‘That from and after the ad- 
mission of the State of Wisconsin into the Union, in pur- 
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Jene Term, suance of this act, the laws of the United States which are 


not locally inapplicable, shall have the same force and effect 


Avuzz within the state of Wisconsin, as elsewhere within the Unit 
Cor et al. ed States” This language: is too plain forcomment. The 


act of 1792 is not locally inapplicable to this state, and hence 
by this clause its provisions are extended to the district 
court It is a general law, applicable alike to all parts of, 
and to all the courts in, the Union. By virtue of its being 
thus extended over this state, the district court had the 
power, by rule, to adopt the process in question. Otherwise 
we do not see how any of the vast body of laws, concerning 
the practice and modes of proceeding in the federal courts, 
which have been enacted since the passage of the judiciary 
act, and which constitute the principal part of congressional 
legislation upon that subject, are to be considered applicable 
to the district court They clearly would not be Such 
construction would only be consistent with an intention on the 
part of congress not to make them so, but to leave that court 
with only such meagre regulations as are made by the judi- 
ciary act, or were in force at the time of its passage, which 
no one can for a moment believe.’ On the contrary, an op- 
posite intention could hardly have been more plainly evinced. 
This clause was used to give effect, in Wisconsin, to all laws 
of a general nature; the other, to declare to what controver- 
sies or actions the jurisdiction of the court should extend. 

It follows from these views that the judgment of the cir- 
cuit court must be reversed, and a new trial awarded. 


Marcx 12ru, 1861. 


A motion for a rehearing having been made in this case, 
we have carefully reviewed the grounds of the foregoing 
opinion, and still believe them to be correct. The motion 
must therefore be overruled. Upon the admissibility, under 
the averments of their answer, of evidence on the part of 
the appellants going to show fraud or bad faith in the trans 
fer of the property by Adler & Shiff to the respondent, a 
question upon which it is said we ought to have passed but 
did not, we say that we think the answer lays a sufficient 
foundation for it, and that on that account it ought not to be 
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excluded. The answer alleges that the goods and chattels June Term, 
were, at the time of their seizure by virtue of the writ of 1860. 
attachment, the property and effects of Adler & Shiff the Powsas et al. 
defendants therein named, and liable to attachment and exe- Baazs ¢t al 
cution by their creditors. This is a sufficient averment of 
title or property in Adler & Shiff to enable the appellants 
to establish it by any means in their power; and within the 
doctrines of this court in Gillett vs. Rpbbins, decided July 
80th, 1860, a more particular statement of facts as to how 
they became the owners originally, or how they continued 
to be the owners, their title and property having once been 
admitted or established, was unnecessary. Such detailed 
statements of title, or facts going to show it, would often 
be very inconvenient and difficult, and sometimes wholly 
impracticable or impossible. _ 

Judgment reversed, and a new trial awarded. 


Powers and another vs) BEARS and another. — 

io “a 
Before the public can acquire the right to enter upon, and permanently occupy | 12 214 
land which may be needed for its use, against the will of the owner, the 12 | 20 


value of the property to be taken must be ascertained by some legal and proper 
proceeding, and be paid to the owner; or if not paid to, or received by him, 
an adequate and safe fund must be provided, from which he may, at some fu- 
ture time, be compensated. 

In the case of a private corporation, like a railroad company, this principle would 
require it to tender in money the ascertained damages or compensetion, with 
expenses, if any, to the owner or person interested, and if he should refuse 
to receive it, to deposit the same with some proper person, to be kept for 
the owner until he shall apply for it. 

Norton vs. Peck, 8 Wis., 714; Shepardeonts. M. & B. R. BR. Co., 6 Wis, 605; and 
Robbins vs. M. d& H. R. R. Co., id., 686, cited and approved. 

A statute provided that a railroad company, before seizing and appropriating the 
land of others to its own use, should, by its agent, first offer to pay to the 
owner or owners, the sum which such agent and two disinterested freehold- 
ers of the county where the lands are situate, should, on oath and in writ- 
ing, swear to be a just compensation for such land and damages: Held, that 
such @ proceeding to ‘ascertain the value of land so to be appropriated, is 
not a compliance with the requirements of the constitution. 
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A tender to the owner of land, of s compensation assessed in the mode prescribed 
by that statute, which he refused to sccept, did not give the railroad com- 
pany the right to appropriate the land to its own use, and an injunction was 
properly granted, to restrain such company from the further occupancy or 
appropriation of ssid land. 

The commissioners to value the land in such case, and ascertain the damages sus- 
tained by the owner, should be impartial men, indifferently chosen or sp 
pointed between the parties, and their investigation open and known to both 
parties, giving to each an opportunity to be heard, and to offer such evidence 
as may be proper. 


APPEAL from the Circuit Court for Winnebago County. 

Complaint to restrain the defendants from digging up the 
soil, and making excavations and embankments across 8 
tract of land belonging to the plaintiffs, which, it is alleged, 
the defendants, who are insolvent, have without color of 
right, commenced doing, and are threatening to proceed 
with, so as to hinder the free passage of the plaintiffs from 
one part of their said land to the other, rendering the part so 
appropriated to such excavations and embankments entirely 
worthless to the plaintiffs for agricultural purposes, for which 
it was used by them, greatly deteriorating the value of the 
remainder of said land, and doing them an irreparable injury. 
Prayer, for a perpetual injunction on the final hearing, and, 
in the meantime, for a temporary injunctional order, restrain- 
ing the defendants from the further commission of such 
wrongs. 

Upon the filing of this complaint, which was duly verified, 
the county judge of Winnebago county granted a temporary 
injunctional order, in accordance with the prayer of the 
complaint 

The defendants answered, that they lawfully entered upon 
the plaintiffs’ land, as the employees of the Sheboygan and 
Appleton Railroad Company, @ corporation duly organized 
under the law of the state of Wisconsin, entitled “An act to 
incorporate the Sheboygan and Appleton Railroad Com- 
pany,” approved March 29th, 1855; that before they enter- 
ed upon any part of said land, the said company caused the 
portion so entered upon (being four rods wide, and sixty 
rods more or less in length), and the damages to be sustained 
by the plaintiffs from its appropriation, to be duly appraised 


OF THE STATE OF WISCONSIN. 215 


according to law, by an agent of said company and two dis- June Term, 
interested frecholders of the county in which the land is__ 156? 
situate, who did, on their oaths, declare in writing, that they Powsss et al. 
had examined said piece of land so appropriated by said com- Bases ¢ sl. 
pany, and that the just compensation to the owners of said 
land, for the same and for the damages sustained by them, 
amounted to the sum of $100; that after the making of said 
appraisal, and before the entry upon said parcel of land by 
the defendants, the said railroad company duly tendered to 
the plaintiffs the sum of $100, the amount so awarded them 
by said appraisers for said parcel of land, and the damages 
aforesaid ; that the defendants did not enter upon any por- 
tion of the plaintiffs’ land, except the strip so appropriated 
and appraised, and were lawfully at work thereon, prepar- 
ing the ground for the track of said road, doing the plain- 
tiffs no unnecessary damage. They also denied that they 
were insolvent, and insisted, as a defense to the action, that 
the plaintiffs had a full and adequate remedy at law for their 
supposed grievances.) The answer was also verified 
The appraisement referred to in the answer is as follows: 


STATE OF WISCONSIN, Pa 
County of Winnebago. 


We, James V. Palmer, agent of the Sheboy- 
gan and Appleton Railroad Company, and G. P. Vining and 
A. M. Thoms, disinterested freeholders of the county afore- 
said, being duly sworn do depose and say, that we have ex- 
amined a certain piece of land in the town of Oshkosh, in 
said county, situate in the s e. qr. of sec. 13, owned, orclaim- 
ed to be owned, by Franklin M. Powers and Herman G. Pow- 
ers, which has been appropriated by said railroad company, 
under and by virtue of its charter; said piece being four rods 
in width, and forty rods more or less in length, and contain- 
ing one and a half acres, more or less; and that the just com- 
pensation to the owner of said land for the same, and for the 
damages sustained by him, amounts to the sum of one hun- 
dred dollars. For amore particular description of said land, 


216 


CASES IN THE SUPREME COURT 


Bees Stat reference is hereby made to the maps and other documents 
1 


Powsrs et a] 


v. 
Bears et al. 


of said railroad company. 
JAMES V. PALMER 


GorHAM P. VINING. 
A. M TuHoms. 


Subscribed and sworn to before me, this 16th day of 
November, A. D. 1859. 


C. CooLBauGH, Notary Public, Wis. 


A motion was made before the judge of the Winnebago 
circuit court, to vacate the injunctional order which had 
been granted by the county judge, upon the following 
grounds: ist. Said injunction suspends the ordinary and 
general business of a corporation, and therefore the county 
judge was not authorized to grant the same. 2d. The com- 
plaint shows upon its face that the plaintiffs had a full and 
adequate remedy at law, and therefore the action is improp- 
erly brought 8d. The answer shows that no rights of the 
plaintiff have been invaded or disturbed illegally. 4th. The 
answer denies all the equities of the complaint, and all the 
allegations therein upon which an injunction could have 
been granted. 5th. Said proceedings are in other respects 
nregular, &c 

Upon the hearing of this motion, several affidavits were 
read. The affidavit of Franklin M. Powers, one of the plain- 
tiffs, stated that he had never received any information or 
notice of the location of the Sheboygan and Appleton Rail- 
road across the land of the plaintiffs until one Dwight showed 
him the affidavit of the appraisers, and that when said 
Dwight offered him the amount of said appraisement, he did 
not know what land the company desired to take, nor was 
he informed for what land the money was offered; that he 
was not present at the time of said appraisal, nor did he se- 
lect or agree upon, nor was he requested to select or agree 
upon any appraiser of said land; that he believes the dam- 
age to the plaintiffs resulting from the location of said rail- 
road across said land, amounts to at least $1,500; that the 
defendants are strangers and have no visible means or prop- 
erty known to him. 
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Several other affidavits, by disinterested persons, were June Term, 
read, in which the value of the strip sought to be appropriated 
for the railroad track through the plaintiff's land, was vari- Powses et al. 
ously estimated at from $375 to $450, and the damage re- Buans et al. 
sulting to the plaintiff from the location of said railroad across 
their land, at from $1,000 to $1,650. 
The affidavit of one Doe was also read on the part of the 
plaintiffs, stating that the defendants were reputed to be part- 
ners in the building of said railroad, and that the defendant 
Bears had told the affiant, since the commencement of their 
work on said road, that Wm. B. Ogden and Perry H. Smith 
were the paymasters of said defendants for said work. 
The affidavit of Timothy Dwight was read on the part of 
the defendants, showing that, on the 16th day of November, 
1859, he tendered to Franklin M. Powers, in payment for 
the strip of land described in the appraisement hereinbe- 
fore mentioned, the sum of $100, and that Powers refused to 
receive the same and execute a deed of the land to the She- 
boygan and Appleton Railroad Company. 


The circuit court made an order vacating the injunction, 
from which the plaintiffs appealed. 

Bouck & Edmonds, for appellants : 

1. The complaint shows a proper case for a temporary in- 
junction. Kerlin vs. West, 3 Green’s Ch. Rep., 449; Hart vs. 

The Mayor, &c., 3 Paige, 213; Spear vs. Cutter, 5 Barb., 486; 
Johnson vs. White, 11 id., 194; Coulson vs. White, 8 Atk., 
21; Story’s Eq. Jur., §§ 926-7; Attorney General vs. Hunter, 
1 Dev. Eq., 12 ; Jeremy’s Eq. Jur., 312 ; Ingraham vs. Dunnell, 
5 Met., 118; Mitf PL, 3 ed, 111. 

The Appleton and Sheboygan Railroad Company had 
no right to enter upon the lands along their route and con- 
struct their road, without the consent of the owners, or with- 
out first paying, or securing the payment of a just compensa- 
tion. Robbins vs. M. and H. R. R. Co., 6 Wis, 636; Shep- 
ardson vs. M. and Bel. R. R. Co., id. 605; Norton vs. Peck, 8 
id, 714; Weeks vs. The City of Mil, 10 id, 242. See also 
Doty vs. S and E.R. R. Co., 3 Halsted Ch. R., 61; Bloodgood 

vs. The M. and H. R. R. Co, 18 Wend, 9; Keene vs. The 
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Borough of Bristol, 26 Penn. St, 46; Gardner vs. The Village 
of Newburgh, 2 John. Ch. Rep., 162. 

2. The answer of the defendants is not evidence at all, as 
such, and is used on a motion to dissolve an injunction only 
by reason of its being verified so as to make it an affidavit, 
and as such it has the same force as the verified complaint. 
Hascall vs. Madison University, 8 Barb., 174-176; Malcolm 
vs. Miller, 6 How. Pr. R., 456; Schoonmaker vs. The Reformed 
Dutch Church, 5 id., 266. 

8. The county judge had a right to grant the injunction. 
The acts complained of and those sct up in the answer, are not 
the gencral and ordinary business of the corporation. Tobe 
such they must be authorized by law. Moreover the corpo- 
ration is not enjoined, and the fact claimed by the defend- 
ants, that they are employees of the corporation, is disputed. 
The defendants cannot avail themselves of the night of 
a third party to defeat the injunction. Besides, in Shepard- 
son vs. The M. and Bel. R. RB. Co., supra, an injunction re- 
straining the corporation from building their road, was grant- 
ed by a court commissioner, and his action was sustained by 
this court. 

Wheeler & Coolbaugh, for respondents : 

1. The mode of ascertaining the damage to the owners of 
the land, by commissioners appointed by courts, is not re- 
pugnant to the constitution 3 Paige Ch. R, 45. Such 
condemnation is not unconstitutional, provided the charter 
of the corporation requires compensation to be made to the 
owner of the land taken by it. Bloodgood us. M. and H. R. 
R. O., 14 Wend, 52; 18 id, 9; Smith vs. Helmer, 7 Barb., 
416; Pierce on Am. R R Law, 152. The payment of such 
compensation need not precede the entry upon the land by 
the company. It is enough that provision is made for its 
payment. 18 Wend., 9. 

Section 2 of chapter 168 of the General laws of 1859, di- 
rects the manner in which railroad companies may proceed 
to determine the value of land and the damages sustained by 
its appropriation, and authorizes a tender of the amount of 
the appraisement. If such offer be retused, then either party 
may apply to any justice of the supreme court or circuit 
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judge, in term time or vacation, for the appointment of com- June Term, 
missioners, &c. In Shepardson vs. Mf. and Bel. R. R. Co.,6 1860 
Wis, 605, the law under which the railroad company pro- Powsnset al. 
ceeded, was held unconstitutional because it provided that Bains ct al. 
only the company could make the application. The act of 
1859 above refered to, is not liable to that objection. Sec. 3 
of the same chapter provides, that the tender contemplated 
in the 2d section, shall be the commencement of the proceed- 
ings in all cases, (where the parties shall not otherwise agree, ) 
and that all subsequent proceedings shall be conducted as 
above provided. Sec. 12 of the charter of theS, & A. Railroad 
Company provides, that said company shall have full power 
and authority, pending all proceedings to condemn land for 
their use, and until they shall refuse to pay, &c., “to use, oc- 
cupy and enjoy the peaceable and uninterrupted possession 
of such lands, for all the lawful purposes of such corporation, 
and they shall not, while such proceedings are pending, nor 
until such refusal, be disturbed in such possession, use, occu- 
pation or enjoyment, by any proceeding, either tn law or in 
equity.” 
2. Equity will not interfere by injunction in case of a 
naked trespass where there was a full remedy at law. 8 
Green Ch. Rep., 449; 6 Ohio, 166; 7 John, Ch. Rep., 816. 
The act complained of, as set forth in the complaint, is 
only a naked trespass. It is only when the wrong is irrepa- 
rable, that courts will interfere by injunction, 1 A. K. 
Marsh., 554; 9 Wend, 570; 2 id., 162 and 463; 6 id., 500; 
2 Waterman's Eden, 226, note 1, 8d ed. Where the answer, 
as in this case, fully denies the equity of the bill, the prac- 
tice is to dissolve the injunction, 4 Paige, 111; 5 id, 112. 
8. Courts will not, on a preliminary motion, restrain the 
acta of a, corporation which are within the scope of its charter. 
4. This injunction suspends the general and ordinary 
business of a corporation, and therefore, the court commis- 
sioner had no power to grant the same. 


By the Court, Dixon, C.J. We do not feel called upon in July 10 
this case to enter into a discussion of the question, as to the 
time when the owner of private property taken for public 
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shor Term, yse shall be compensated therefor, to which counsel devoted 


_ much attention, and the repeated and thorough examinations 


Ld dec a. of which by the courts of our sister states, have produced a 
Buans et al variety of conflicting and irreconcilable opinions and decis- 


ions, for the reason that we regard it as substantially settled, 
in a manner entirely in harmony with our own views, by the 
former adjudications of this court. In the case of Norton vs. 
Peck, 3 Wis., 714, it was held that the officers of a town 
could not enter upon and appropriate to public use the land 
of an individual, required for a highway, unless compen- 
sation therefor was first made, or unless proper proceedings 
were first taken by the authorities of the town to ascertain 
its value, so that he could receive it when called for. In 
that opinion the court say, that in the case of land taken by 
the authorities of a town, they do not decide that actual pre- 
payment of the damages in money is necessary, for the rea- 
son that the entire taxable property of the town constitutes 
an adequate fund to which the owner may without risk of 
loss resort to compel payment. In the subsequent case of 
Shepardson vs. R. R. Co., 6 Wis, 605, the distinction between 
public or municipal corporations, and corporations merely 
private, as instruments in the hands of the legislature by 
which it may exercise the right of eminent domain, in re- 
spect to the fund to which the owner may resort, is particu- 
larly noted, and it is observed that although in thcory the 
property in both cases is taken by the public, yet in the for- 
mer case all the taxable property in the town is pledged for 
the payment of the value, while in the latter, the uncertain 
and oftentimes worthless responsibility of the corporations 
can only be looked to. In speaking of the case of Norton vs. 
Peck, the late chief justice says: “As in that case we held 
it indispensable that the compensation should be made for 
the property taken, without driving the owner to a suit at 
law to ascertain its value, or at least that the town authorities 
should proceed to ascertain the value of the land taken, be- 
fore appropriating it to the use of the public, so that the 
owners should be able to recover its value from the property 
of the town, we must in this case hold that the railroad com- 
pany cannot enter upon the plaintiff’s land and apply it to 
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the use of the road, without making compensation and with- ae 
out taking any measures to ascertain the damages which the 2 
plaintiff bas sustained by their acts” In the still later case Powsns et al 
of Robbins vs. RR. G., 6 Wis, 636, much stronger lan- Beans et al. 
guage was used by the court Tt was said that when the 
government “takes land, by virtue of its sovereign right and 
power, it is bound by the constitution to pay the value there- 
of, at the time it is taken.” Setting to the one side the ad- 
judications of this court upon the mill dam law, go called, 
which was sustained contrary to the individual convictions 
of all its present members, on the ground that the earlier 
decisions upon it had made it a rule of property which could 
not, with a due regard to individual interests, be departed 
from, we are of opinion that the cases above referred to con- 
clusively establish that one of two things must invariably 
be done before the public can, against the will of the owner, 
acquire the right to enter upon and permanently occupy his 
land, which may be needed for public uses. 
1. The value of the property to be taken must be ascer- 
tained by some legal and proper proceeding, and be paid; or, 
2. If the value thus ascertained be not paid to, or re- 
ceived by the owner, an adequate and safe fund must be pro- 
vided, from which he may at some future time be compen- 
sated. 
These, it seems to us, are the results of those cases and 
they are such as we should be unwilling to depart from. 
The latter proposition, in the case of a private corporation, 
like a rail road company, would undoubtedly require it to 
tender or offer in money the amount of the ascertained 
damages, or compensation with expenses, if any, to the 
owner or person interested, and if, on the ground of an in- 
tended appeal or otherwise, he should refuse to receive it, 
the company would be required to deposit the same with 
some proper Officer or person, to be kept good for the owner 
until the end of the litigation, or until such time as he 
should apply for and signify his readiness to accept it 
With these rules, a8 to the requirements of the constitu- 
tion, already fixed, it remains only to be determined whether 
the statute under which the railroad company proceeded in 
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ae this case, and the steps taken by it to acquire the nght to 
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Brags mee al. 
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the permanent use and occupation of the plaintiffs’ land, 
are in compliance with them. The statute, section 2, 

chapter 168, laws of 1859, provides: ‘The company, by 
its agent, shall first offer te pay to the owner or owners, 
guardian of the owner or agent of the owner or owners, 
or of any other person having any interest in such lands 
(as the case may be) if resident of this state, such sum 
as such agent and two disinterested freeholders of the coun- 
ty where the lands are situated, shall, on oath, and in writ- 
ing, swear is just compensation for such lands and dam- 
ages, before seizing and appropriating any such lands, in 
all cases where lands have not already been appropriated.” 

Having complied with this provision, the company attempted 
to take permanent possession of, and to build and construct 
its road through the land in question To prevent its so 
doing, the plaintiffs, who refused to receive the money offered, 
commenced this action against the defendants, who were the 
agents or contractors having charge of the work, and pro- 
cured therein a preliminary injunction, which, on motion of 
the defendants before the court at term, was dissolved. 
From the order dissolving the injunction this appeal is taken. 
It must be very evident to every impartial mind, that such 
a proceeding to ascertain the value of the land to be taken, 
and to determine the damages which the owner shall be en- 
titled to receive, if sustained, would be a mere evasion of 
the provisions of the constitution, as heretofore expounded 
by this court. It is open to the grossest partiality and abuse. 
It is ex parte and secret. The board of appraisers who are 
to sit in judgment on the rights of the parties, are chosen by 
one of them, in the absence and without the knowledge or 
consent of the other. One of its members is the agent and 
employee of the company, through whom it exercises its 
power of choosing the other two. They act without evi- 
dence, and their sessions are not public. As a proceeding to 
ascertain and determine the rights of the land owner, it is a 
mere mockery, equivalent to making one of the parties to a 
controversy a judge or trier between himself and his adver- 
sary, and ordaining that the trial shall take place in the ab- 
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sence and without the knowledge of the latter, or equivalent — 


to saying that the railroad company may enter into the per- 
manent and peaceful enjoyment of the land without any 
compensation whatever. “No one will say that such a pro- 
ceeding is a compliance with the constitution, or that it can 
be tolerated. The commissioners to value the land and as- 
certain and determine the damages, as contemplated by that 
instrument, are to be fair and impartial men, indifferently 
chosen or appointed between the parties, and their investiga- 
tion is to be open and known to both, giving to each an 
opportunity to appear before them and make such statements 
and offer such proofs as may be necessary and proper. Un- 
til such a proceeding has been had and the corporation have 
complied with their award or decision in the manner above 
indicated, it has no right to the permanent occupancy of the 
land, for the purpose of constructing its road. It may also 
be observed that no provision is made for depositing or 
keeping good the money offered to the owner pursuant to 
such unjust and anomalous assessment To the question as 
to whether a writ of injunction is a proper remedy in a case 
like the present, in addition to the authorities cited by the 
appellants’ counsel, Shepardson vs. RR. C., supra, is directly 
in point In that case an injunctional order restraining the 
company from the occupancy of the plaintiff's land, and the 
prosecution of the work in constructing their road over the 
game, was dissolved by the judge at term, and on appeal to 
this court, the order dissolving the injunction was reversed. 
The order of the circuit court must be reversed, and the 
case remanded for further proceedings. 


CLazK, by his guardian, va DURAND. 
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Jane Term, policy, by paying the required premiums, may, while the policy still remains 
1860. in his own possession, transfer the same by delivery, with the assent of the 
. insurance company, to a third person, to be kept up by him for his own bene- 
a fit, he agreeing to pay the premiums thereon. 

Dvaanp. In an action by such infant against such assignee, to recover the money paid to 
the latter by the insurance company upon the death of the party whose life 
was assured, such assignee having kept up the policy until that time et his 
own expense, it was held, that the infant could not recover, although it sp- 
peared that the assignee, at the request of the parent, had signed the de- 
claration msde prior to such insurance and on which the same was based, 
as guardian for the infant, (though never legally appointed as such), and 
was described in the policy as such guardian, and had signed a receipt as 
such guardian, for the money paid to him by the insurance company. 


APPEAL from the Circuit Court for Racine County. 

This action was brought in November, 1858. The com- 
plaint alleges, that the plaintiff is an infant; that somctime 
in the year 1851, an insurance upon the life of Margaret Ann 
Clark, the mother of the plaintiff, was effected in the Mutual 
Life Insurance Company of New York, for the sum of two 
thousand dollars, for his use and benefit; that by the pro- 
curement of the defendant, the policy of insurance was made 
out and issued to said defendant, as the guardian of the 
plaintiff, although said defendant was not, and never had 
been, such guardian; that while said policy was in full foree, 
on or about the 4th day of August, 1854, the said Margaret 
Ann Clark died; that on or about the 12th day of October, 
said defendant reccived from said insurance company, as the 
guardian of the plaintiff, the said sum of $2,000, upon said 
policy of insurance, and fraudulently applied the whole of 
the same to his own use; wherefore, plaintiff demands judg- 
ment, &. The defendant, by his answer, admits that said 
Margaret Ann Clark effected an insurance on her own life for 
the sum of two thousand dollars, as stated in the complaint, 
but avers that the policy was made out in his name, as the 
guardian of the plaintiff, without his knowledge, and was de- 
livered to said Margaret Ann, who was alone the owner 
thereof He also avers, that he loaned the said Margaret 
Ann the money to make the first payment on the premium, 
and the expenses of effecting said insurance He admits 
that he has never been the guardian of the plaintiff, and al- 
leges that about the 20th November, 1851, the said Margaret 
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Ann, then being the owner and in possession of said policy, June om 


informed him that she should no longer continue to pay the 
premium on said insurance, but should abandon the policy, 
and proposed to him, that inasmuch as he had paid all the 
premiums that had been paid on said insurance, if he would 
release her from repaying the same, and would take said pol- 
icy as his own, and pay all subsequent payments thereon, she 
would surrender the same to him, as and for his own proper- 
ty; that he accepted said proposition, and thereupon said 
insurance policy was transferred and delivered to him by 
said Margaret; that he, in consideration thereof, released 
said Margaret from repaying to him the moneys before then 
paid by him for her, on account of said policy, and from 
that time until the death of said Margaret, continued to pay 
from his own funds, the premium on said pelicy, and treat 
ed the same as his own individual property, the whole 
amount paid by him, amounting in all to $214,20; that said 
insurance company was informed of said sale and transfer of 
said policy to him by said Margaret, and assented to the 
same; that he was induced to take said policy for the rea- 
son that the said Margaret was at that time indebted to him, 
and to him and one Hull as partners, to the amount of over 
$1,000, for which they had no security; and at the time of 
taking said policy, or soon thereafter, he agreed with said 
Hl, that he would pay the demand due to Durand & Hill, 
at the death of said Margaret; that said indebtedness to the 
defendant, and to Durand & Hill, has never been paid 
in any other manner, and that no claim therefor has been 
preferred against said Margaret's estate. He admits that in 
October, 1854, after the death of said Margaret, he received 
from said insurance company two thousand dollars on said 
policy, but avers that he received the same as his own mon- 
ey, and not for the plaintiff, nor as his guardian. He admits 
that the receipt therefor was signed by him as guardian, but 
avers that it was thus signed asa matter of form, that it 
might agree with the terms of the policy as originally issued, 
making no reference to the transfer thereof which had been 
made to the defendant, because it was more simple and easy 
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a Term, out the transfer, with a receipt in his individual capacity. 
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Cranx 
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On the trial of the action, the plaintiff introduced in evi- 
dence, a copy of the application on which said insurance was 
granted, which was signed, “Margaret Ann Clark, for her son 
Henry W. Clark,” and gave the name of “ Henry Wilson 
Clark, son of Joseph G. Clark, Henry S Durand, his guard- 
ian,” as the person for whose benefit her life was proposed 
to be assured; also a copy of the declaration made prior to 
such insurance, which was signed by the defendant and read 
as follows: “I Henry S Durand, guardian of Henry W. 
Clark, son of Joseph G. Clark, of Racine, &., being desirous 
of effecting an assurance with the Mutual Life Insurance Co, 
of New York in the sum of two thousand dollars, upon the 
life of Margaret Ann Clark, of Racine, &., during the whole 
continuance thereof, do hereby declare,” &c., &c.; also a copy 
of the policy of insurance, which was as follows: “This pol- 
icy of insurance witnesseth, that the Mutual Life Insur- 
ance Company of New York, in consideration of the sum of 
sixteen dollars and forty cents, to them in hand paid by 
Henry S Durand, guardian of Henry Wilson Clark, son of 
Joseph G. Clark, and of the quarterly premium of sixteen 
dollars and forty cents, to be paid on, &., in every year, 
during the continuance of this policy, do assure the life of 
Margaret Ann Clark, of Racine, &., in the amount of two 
thousand dollars, for the term of her natural life,” &c.; and 
also a copy of a receipt for the amount of said policy, dated 
October 12th, 1854, which reads as follows: “ Received, 
New York, 12th October, 1854, from the Mutual Life Insur- 
ance Company of New York, two thousand and forty-nine 
dollars and sixty-eight cents, in full for this policy and prof: 
its thereon, now cancelled by the death of Margaret A. Clark. 
Henry S. Duranp, guardian, for Henry Nielson Clark.” 

The testimony on the part of the defendant, was in sub- 
stance as follows: J. B. Talcott testified: “I was agent for 
the insurance company. Mrs. Clark effected the insurance, 
and took the policy in the name of H. S Durand, guardian, 
for H! W. Clark; I think the policy was delivered to Mrs. 
Clark; the policy was presented to Mrs. Clark, and I think 
she got the money from Durand; I think she paid one and 
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a half years’ premiums at Durand: office. After she had 
kept the policy one and 2 half years and perhaps more, she 
aid she would abandon it I then saw Durand 2t her re- 
quest, and advised him to keep it up for himself, and he said 
he would think of it; and he afterward toid her he had con 
claded he would do so. I told him he had better have an a 
fignment; he thought it not important to do so; I told him 
he could keep it up for his own benefit She never called 
after that, or paid any attention to it; but Durand always 
paid the premiums after that time” On croseexamination, 
he said: “Durand waz agent for said insurance company be 
fore I was, and has been agent for fire meuranmce compa 
nice ©4The policy remained as it was, im the mame of H & 
Durand, guardien, for H. W. Clark, the company having no 
knowledge of the change I called at defendant's office for 
safe: was instructed to get the premiums there, and did; 
think I was not present at the conversation between Durand 
and Mre Clark I cannot state 0 whom I delivered the pol- 
icy; saw itevery quarter at Durand office” 
Durand, the defendant, testified: “Mrz Clark first spoxe 
to me about the insurance of her life; I wld her it was not 
test for her, because she had no means; the next I heard 
about it, Talcott came to me with the application; not long 
after that Mrs Clark came to me for money to pay the pre- 
nium, and I loaned it to her; I think she came to me the sec- 
ond and third time, and I always let her haveit Afterwards 
Taloott came and asked me if Mrz Clark owed me. I said she 
did He said, why don't you take the policy for your own 
benefit? I said, such women neverdie A day or two af 
ter she came to me and said she had abandoned the policy, 
and if it was of any use to me,I might have it Afterwards 
Talcott asked me what I had determined upon $I asked 
him if I could have the policy for my own benefit, by my 
paying the premiums? He said I could I said I would see 
I then bad never sen the policy; she had always kept it 
ums, and kept it up till ber death She owed me between 
$200 and $400, and sferwards I loaned ber $100 more 
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sep She owed Durand & Hill between $600 and $700. Ai was 
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uneasy as to the account, and I arranged with him that I 
would take the policy, and pay the Durand & Hill account at 
her death, After I assumed the policy, I never charged any 
premiums paid by myself; but the first premium paid by 
Rowley (our clerk) was charged to Mrs. Clark on Durand € 
Hill's books. I told him I was to pay all Nothing was re- 
alized out of Mrs. Clark's estate, until 1856 or 1857. She 
had no property of any amount, except what was in contro- 
versy. Iwas the administrator of her estate; have rendered 
my account as such; it is notsettled. I never presented my 
account above, or Durand & Hill's account against the estate, 
or made any claim of it After paying all indebtedness, 
there is $4,000 or $5,000 left for the estate; there are no 
heirs except Henry W. Clark, Durand § Hill had a due bill 
against Mrs. Clark for about $100. I have not settled with 
D. & H., but have taken up that due bill I considered my 
account paid, at the death of dfrs. Clark, by the insurance 
money.” 

J. M. Hil testified: “The firm of Durand & Hi, had an 
account against Mrs. Clark in 1851 and 1852, between $500 
and $600; Durand said he had a life insurance, and when 
Mrs. Clark died he would pay the account; this was in 1852. 
Some of the premiums were entered on our books, charged 
to Mrs. Clark ; I can’t tell the footing of her account to-day. 
I did not know when the note was paid, and did not know 
that it was paid until to-day. I considered the account set- 
tled at the time of Mrs. Clark's death; do not know of any 
particular transactions whereby this account was paid to Du- 
rand & Hill.” 

J. B. Rowley testified: “I entered into the employment of 
Durand § Hill about six years ago, and had charge of the 
books; two or three months after I went there, Talcott came 
in for the premium. I objected to paying; I had Durand’ 
business to transact; but finally paid the premium Some 
two months afterwards I called Mrs. Clark's atttention to her 
account I read the items, and among the rest, the money 
paid for the premium. She said that was not right; she had 
got out the policy, but it was costing her so much she had 
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given it up, and told defendant he could have it and make eT ee 


what he could out of it, and that he had taken it, and was 
to pay the premiums She said, I have not any money now 
to pay, don’t know az I can ever pay; in case I die, it is to 
go to pay the account, and the balance goes to Durand 
Some of the premiums were charged in the account; I paid 
the premiums, and such as were paid from Durand & Hills 
funds, were charged in the account of Durand & Hill; the 
account was a continuation of Mrs. Clark's ; could not tell the 
amount of it [bad charge of Durand's books. Tam not 
certain that there was any account upon them until after her 
death, and that was against the estate; don’t recollect seeing 
any account or vouchers against Mre. Clark for Durand 
alone.” 

The plaintiff thereupon introduced as a witness, the county 
judge of Racine county, who testified: That the petition 
for the appointment of an administrator of the estate of Mar- 
gard Ann Clark, waz made by Henry & Durand, and sworn 
to by him on the 8th day of August, 1854; that the petition 
stated that the petitioner had for many years acted as the 
friend, agent and guardian of said Margaret, and was at that 
tume the principal creditor of the estate ; that the petition for 
the sale of real estate, filed by the attorney of said Durand, 
on the 5th of May, 1856, stated that said Durand had an 
unsettled account against said estate, which would have to 
be settled by the court; and that by the final account ren- 
dered by said Dwrand, 2s administrator, there appeared to 
be in his hands, az such, over four thousand dollars, which 
had been invested by him im bank stock, and in notes and 
mortgages 

The circuit court instructed the jury substantially as 
follows: The plaintiff claims to recover for a policy of 
insurance, taken out by Mra Clark, for his benefit, and 
claims that he is entitled to recover the whole amount 
finally realized upon the policy, without any regard to the 
payment of the premiums, or who paid them In answer 
to this, the defendant imsists that the policy was in the 
first place, taken out at his expense, and that the entire 
expense of the policy was paid by him If those who alone 
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June Term, were interested in the policy, voluntarily abandoned it, and 
1860. 


consented that the defendant might take the policy, and keep 
it up, and have the benefit of the same, the claim of the 
party thus abandoning the policy isatanend Ifthe party 
whose duty it was to make the payment and keep up the 
policy, surrendered it to the defendant, consenting to a de 
livery of the same to the defendant, for his benefit, but has 
failed to make the proper transfer, to enable the party who 
has the equitable right to the avails of the policy, to collect 
the same, a court of equity would afford the relief necessary 
to do equity. (To which the plaintiff by his counsel, ex- 
cepted, as irrelevant, and calculated to mislead the jury.) 
And in this case, if the jury believe from the evidence, that 
the policy was procured by the mother of the plaintiff, at 
her own expense, and of her own volition, and she for a time 
caused the premiums to be paid, and finally changed her 
mind, and concluded to, and did abandon the policy, and 
did surrender the policy to the defendant, to be kept up by 
him or allowed to forfeit, as he pleased, and if you find that 
the defendant did, at the request of the mother, Mrs. Clark, 
abandon all claims he then had against her, either for money 
advanced to procure said policy, or to keep the same up, or 
for any other purpose, and did take upon himself the risk of 
paying the premiums and keeping the policy alive, until the 
life of the insured was extinguished, he is equitably entitled 
to the avails of such policy. And whether his claim was in 
law sufficient to enable him to recover his equitable rights, 
as against the insurance company, is a question between the 
defendant and the insurance company. And if the company 
paid the money to the defendant, he may lawfully hold the 
same, until the plaintiff satisfies you that he, or some one 
for him, has so far fulfilled, or complied with the rules and 
regulations of the insurance company, as to secure the bene- 
fits to arise therefrom to the plaintifE (To all of which the 
plaintiff’s counsel excepted as irrelevant, immaterial and il- 
legal.) Notwithstanding the zeal manifested in insisting that 
& written assignment is necessary, and that in this case there 
was no legal party to assign, I must instruct you that a writ- 
ten assignment of a policy of insurance is not absolutely 
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necessary, to pass the benefits thereof to a creditor, but that ore Sue 


this may be done by a delivery and deposit of the policy for 
the purpose of an assignment [which] will operate as an 
assignment, without a formal written assignment, and this, 
too, when the insured is to continue to pay and keep up the 
premiums. (To which the plaintiff’s counsel excepted, as 
irrelevant, immaterial and illegal) Any transaction which 
gives to a creditor of the insured a right to payment out of 
the insurance, will be a sufficient assignment, unless the by- 
laws, rules and regulations of the insurance company require 
something more.” The plaintiff's counsel requested the 
court to charge, “That Henry W. Clark was the real owner 
of the policy of insurance, and that Margaret Ann Clark 
could not make any valid assignment of it,” which instruc- 
tion the court refused to give, and the plaintiff's counsel ex- 
cepted to the refusal 

Verdict and judgment for the defendant. 

Strong & Fuller, for appellant: 

1. There was no contract for an assignment sufficiently 
definite for a court to recognize. 

2. If there ever was any such contract, it is an entirely 
different one from that set up in the answer. 

8. If there was such a contract, it was never executed. 
There was no written assignment; no notice to the company 
of any assignment; no change of possession of the policy. 
The premiums, in each instance, were paid in the same man- 
ner, at the same place, and charged in the same account. 
There was no release of Durand’s account, and' therefore, no 
consideration for the assignment. 

4 Mrs. Clark had not the legal power to assign the 
policy. 

5. The defendant, acting as guardian, could not purchase 
the property of his ward. 

Cary & Pratt, for respondent: 

The verdict of the jury in this action, has determined that 
the insurance was effected by Mrs. Clark on her own life; 
that she took and controlled the policy; that after making 
several payments, she refused to pay any more, and aban- 
doned it; that she then requested the defendant to take it, 
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i tig and keep it up for his own benefit; that defendant did take 
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and assume it as his own, with the knowledge of the insur- 
ance company, and from that time paid all premiums as they 
fell due; and that in consideration of so taking said insur- 
ance, he assumed the payment of the account of Durand & 
Hill, due from her, and that neither that account, nor the 
account of the defendant, was presented against the estate of 
Mrs. Clark; so that the only legal question to be here determ- 
ined is, as to her right and power so to control and transfer 
the policy. The party procuring such a policy of insurance, 
may sell or dispose of it, or abandon it at pleasure. Angell 
on Fire and Life Ins, § 882, p. 411; Godsal vs. Webb, 2 Keen 
Ch. R, 99. 

No formal assignment was necessary to pass the benefit of 
the policy. .A mere deposit as security was sufficient. An- 
gell on Fire and Life Ins. § 327, p. 405; Phillips on Ins, § 
80, p. 60; 11 Mees. and Welby, 10; Wells vs. Archer, 10 Serg. 
& R, 412. 


By the Court, Dixon, C. J. This action was commenced, 
and if maintainable at all, can only be maintained upon the 
theory, that the plaintiff, as the cestut que trust, or party ben- 
eficially interested, acquired, during the lifetime of Afrs. 
Clark, an actual equitable interest in the policy, and the 
moneys thereby secured and agreed to be paid on her death. 
She effected the insurance on her own life. The policy 
sprang from an agreement, to which she and the insurance 
company were the real parties; and although the defendant, 
as the guardian of the plaintiff, was nominally the assured, 
yet during her life, and until she transferred it, she was the 
only person having any direct pecuniary interest in it. She 
received, and until the transfer and delivery to the defend- 
ant, held it in her possession, and with her own funds, or 
those procured by her from the defendant, paid the quarterly 
premiums, as they became due upon it. The true criterion 
by which to determine whether the plaintiff had any interest 
in the moneys received upon the policy, would seem to be, 
whether, during her life, he had such an interest in it as 
would have enabled him to compel Mrs. Clark, or the 
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defendant as nominal trustee, to keep up the premiums, June Term, 


upon the prompt payment of which its validity and val- 
ue depended, or as would have enabled him to restrain 
or prevent her and the defendant from entering into and 
consummating the bargain which they did in relation to 
it, It is very evident that he was no party to the policy, or 
the agreement by which it was procured. The only parties, 
real and nominal, were the defendant, Mrs. Clark and the 
company. He furnished no part of the consideration upon 
which the policy was issued. If it was her intention, at the 
time she procured it, as it undoubtedly was, to have the 
money due upon it at her decease, paid over to him, or ap- 
plied to his benefit, yet she was under no obligation, legal 
or equitable, to obtain it, or to keep it up after it was obtain- 
ed. Neither she nor the defendant had made any contract 
or agreement with him, upon a valuable consideration or 
otherwise, to procure or to keep up such insurance. So far 
as he was concerned, it was a mere proposed gratuity or gift, 
a voluntary thing, which they were in no way bound to do, 
and which they might do or cease to do, as best suited their 
convenience or pleasure. He wasa mere volunteer, not hay- 
ing any present beneficial interest, but who, it was intended at 
one time, should, on the happening of many contingencies, 
be so interested on some future occasion. He had no vested 
right in the policy or the moneys secured by it, and could 
have none until after the death of Mrs. Clark, he surviving 
her; and then only in the event of the contract, and the in- 
tention of the parties, remaining the same, and of her, or 
some other person in his behalf, having kept up the premi- 
ums, If it wasa trust in his behalf, or by which it was intend- 
ed that he should be benefited, it was executory and not 
executed ; and it is well settled that courts will not interfere 
to enforce an executory trust at the instance of a volunteer. 
It seems quite clear, therefore, that during the lifetime of Mrs. 
Clark the plaintiff could neither have compelled the payment 
of the premiums, nor have prevented her from passing the 
policy over absolutely to the defendant. Considering the 
policy, as it was in fact, an executory contract between the 
company and Mrs. Clark, and the defendant consenting to 
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June cs act as trustee, no reason can be perceived why it was not, 
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like every other executory agreement, subject to such dispo- 
sition, changes and modifications, as the several parties to it 
might see fit or consent to make, and why Mrs. Clark, having 
changed her mind in regard to bestowing upon the plaintiff 
the benefits expected from it, or feeling herself unable to 
meet the premiums, might not, with the assent of the com- 
pany, transfer it to the defendant, to be held by him for his 
sole use and benefit, he agreeing to pay the premiums. This 
the jury has found she did do, and as evidence of the assent 
of the company, it not only appears that they, fora long 
period of time, received from him the premiums, but also, 
on her death, actually paid over to him the money thereby 
secured. 

The record discloses no errors for which, in our opinion, 
the judgment of the circuit court ought to be reversed, and 
it is therefore affirmed, with costs. 


Sraak, by her guardian, va SIGELKOW, impleaded with 
MANSFELD. 


A verified answer in an action under the Code, is not evidence for the defendant, 
as was an answer under oath under the former practice in equity. 

Though a deed be made to a party by a wrong baptismal or christian name, the 
grant is good and the title vests in the intended grantee. The uncertainty es 
to the person of the grantee, does not in such case appear upon the fuce of 
the deed, but is caused by extrinsic evidence, and is therefore susceptible of 
explanation or removal by parol proof. 

The title of such grantee is not affected by a deed of conveyance of the land 
made by a stranger in the name by which such grantee was wrongly designe- 
ted, although the party receiving such deed, while knowing that the stranger 
was executing such deed in a name not his own, was ignorant that there was 
a mistake of the christian name in the first mentioned deed, and ignorantly 
supposed that such stranger had authority from the true owner of the land to 
convey the same, and under that belief, paid him the full value thereof. 


APPEAL from the Circuit Court for Dane County. 

This was an action to recover a tract of land in Dane 
county. The complaint alleged that in the lifetime of Ar- 
nold Staak (of whom the infant plaintiff is sole heir,) said 
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Arnold delivered to said Mansfeld a certain sum of money ac 


for the purchase of said land; that Mansfeld purchased the 
land for said Arnold, but i mistake or with a fraudulent 
intent, took a deed conveying said premises to “‘ Louts Staak,” 
instead of to ‘Arnold Staak,” which deed was dated Septem- 
ber 3d, 1858; that there was no such person as Louts Staak ; 
that shortly after the death of said Arnold, said Mansfeld 
undertook to convey the land to the defendant Sigelkow, by 
deed purporting to be signed and acknowledged by Louis 
Staak, but really signed, and if acknowledged at all, acknow!- 
edged by said Mansfeld, the said Sigelkow well knowing at 
the time that the land did not belong to said Mans/éld, but 
to the heirs of said Arnold Staak, and that said Louis Staak 
was a fictitious person; that Sigelkow has, since the date of 
said deed, occupied the premises. Prayer, that Sigelkow may 
be adjudged to deliver up to plaintiff the possession of the 
said land; that said pretended deed of conveyance to Sigel- 
kow be declared void, &c. 

The defendant Mansfeld did not appear or answer the 
complaint. 

The defendant Sigelkow, by his answer, denies any knowl- 
edge or information sufficient to form a belief, whether said 
Arnold Staak, ever delivered any money to said Mans/eld, 
for the purpose of purchasing any land whatever. He ad- 
mits that he purchased the land described in the complaint 
from said Mansfeld, but avers that the title to the same was 
in one Louis Staak, and that Mansfeld represented to the 
defendant that he had full power to sell and convey the 
land, and the defendant, being ignorant of the manner in 
which land should be conveyed, or of the power necessary 
to authorize said Mansfeld to make a conveyance, took the 
deed executed by said Mansfeld in the name of Louis Staak, 
paying him therefor the sum of $650, believing that said 
Mansfeld had the legal right to sell and convey said land. 
He denies that he had any information at the time of said 
conveyance, that said land did not belong to said Mansfeld, 
or that he had not full power to sell and convey, or that the 
same belonged to the heirs of Arnold Staak, but avers, on 
the contrary, that he had no knowledge or information be- 
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tha fore this suit was brought, that said Arnold Staak, or his 
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heirs, ever had, or claimed to have, any interest in the land, 
or in the money with which the same was purchased. 

The complaint and answer were both verified. 

Catharine Straasburger, formerly the wife of Arnold Staak, 
and who was asister of Mansfeld, was the only witness in 
support of the complaint. The facts testified to by her, are 
stated sufficiently in the opinion of the court. 

The circuit court decided, “that the testimony of Mrs. 
Straasburger alone, particularly in a chancery case as this 
was, would not be sufficient to support the complaint, so far 
as it was denied under oath by the answer of the defendant 
Sigelkow, and that, therefore, the complaint in this action 
must be dismissed ;” to which decision and finding of the 
court the plaintiff excepted, and judgment being entered ac- 
cordingly, the plaintiff appealed. 

Smith & Salomon, for appellant : 

1. The answer of a defendant, whether under oath or 
not, is not entitled to any weight whatever now as a matter 
of evidence. 

2. Sigelkow cannot be regarded as a bona fide purchaser. 
He bought the land of Mansfeld, who was neither the real 
nor apparent owner of it. This is not a case of a resulting 
trust, but a case where, by mistake or fraud, the name of a 
grantee in a deed was incorrect. A mistake in the christian 
name may be shown by parol. Fletcher vs. Mansur, 5 Ind., 
2867; Morse vs. Carpenter, 19 Vt., 618; Price vs. Page, 4 Ves., 
680; Miller vs. Travers, 21 E. C. L., 288; Connolly vs. Par- 
don, 1 Paige, 291; Beawmont vs. Fell, 2 P. Wms, 140; Thom- 
as vs. Stevens, 4 Jac., 607; Smith vs. Doe, 6 KE. C. L, 207, 
244. 

Spencer & Firmin, for respondent : 

1. The proof fails to connect Stgelkow in any manner 
with the frauds charged upon Mans/eld, and fails to show 
that he had any notice of the claim of the plaintiff, or that 
the title was otherwise than it appeared to be on the face of 
the deed. The plaintiff has no right to have the deed re- 
formed by inserting the name of Arnold Staak as grantee, 
instead of Louis Staak. A mistake that a court of equity 
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may correct, must be a mistake of both parties to the con- fee a 


tract, and must be clearly proved. 2 Ames, R L Rep, 130; 
1 Story’s Eq. Jur., §§ 152, 157; 5 Mason, 575, 577. A mis- 
take in a written instrument will not be corrected to the 
prejudice of innocent parties who have no notice of the mis- 
take. U. S vs. Munroe, 5 Mason, 578; Kesler vs. Zimmer- 
schitte, 1 Texas, 50. A court of equity will not interfere in 
case of a mistake in wnitten instruments as against bona fide 
purchasers tor a valuable consideration without notice, be- 
cause they have at least an equal claim to the protection of 
the court 1Story’s Eq. Jur. § 165; Whitman vs. Weston, 
30 Maine, 285. Sigelkow is a purchaser for a valuable con- 
sideration, without notice, and is entitled as such to protec- 
tion. 

2. The credibility of the only witness for the plaintiff is 
affected by the fact, that if a recovery is had, she becomes 
entitled to dower in the land. She testifies that she was sick 
at the time Arnold Staak gave Mansfeld the money to buy 
the land, and Mans/eld is just now conveniently missing. 

3. If Louis Staak is a fictitious person, then the legal title 
to the land in question is in the grantors in the deed, and the 
respondent, having a superior equity, has a right to call upon 
them for a conveyance that will invest him with a legal title. 
2 Leading Cases in Equity, part 1, p. 70. 


By the Court, Dixon, ©. J. There is a vast difference be- 
tween a verified answer according to the provisions of the 
Code of Procedure, and an answer under oath according to 
the practice which formerly prevailed in courts of equity, in 
respect to their effect as evidence in the action. The latter 
was evidence, but the former is not. Under the former 
system the bill could be so framed, with proper charges and 
interrogations, as to operate not only as a statement of the 
complainant's cause of action, but also as a complete and 
searching examination of the defendant as to all facts within 
his knowledge, or upon which he had any information or be- 
lief, which would tend to make out or sustain the same. 
The object was to search his conscience, and, in many in- 
stances, to lay the foundation for, and establish the com- 
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plainant’s claim for relief upon facts of which he alone was 
cognizant. The necessity for such a proceeding arose from 
the fact, that in no other way could his testimony be obtain- 


. ed He was incompetent, and could not be called upon to 


give evidence in the manner in which disinterested persons 
were. Hence the complainant was allowed to so draw his 
bill as not only to concisely state his claim or demand, but 
likewise to embrace in it various collateral matters of fact, 
which, though not strictly pertinent as matters of pleading, 
were deemed necessary as evidence going to support such 
claim or demand, and to put questions to the defendant con- 
cerning them, to which he was bound, under oath, to re- 
spond. But the machinery of complaining and answering 
fixed by the code is quite different, and renders these things 
impossible. 

The distinction between actions at law and actions in 
equity, and the forms of pleading in the same, is abolished, 
and the complaint in all cases must be ‘‘a plain and concise 
statement of the facts constituting s cause of action, without 
unnecessary repetition.” 

The answer too must not embrace matters which, though 
pertinent as evidence, would not be so as pleading, but ‘‘must 
contain a general or specific denial of each material allega- 
tion of the complaint controverted by the defendant, or of 
any knowledge or information thereof sufficient to form a 
belief,” or “a statement of any new matter constituting a de- 
fense or counter claim, in ordinary and concise language, 
without repetition.” 

It is very evident from these provisions, that it was not 
the intention of the legislature that the complaint should be 
so framed as to draw from the the defendant a statement of 
any facts collateral to, though bearing upon, the main issue ; 
nor that the answer should set forth any such facts. In abol- 
ishing the system of pleadings which formerly prevailed, the 
legislature at the same time removed the necessity for this 
species of examination, by providing, that in all cases the 
opposite party may be examined at the trial, or his testimo- 
ny taken as in the case of any other witness, thereby furnish- 
ing a more direct and satisfactory mode of enabling each 
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party to obtain the evidence and probe the conscience of his ae i 


adversary. The reason of the old chancery rule has, there- 
fore, ceased to exist. The object of allowing the plaintiff, by 
a verification of his complaint, to compel the defendant to 
swear to the truth of the matter contained in his answer, un- 
doubtedly was to simplify the issue by confining it to the 
real facts in controversy, and to rid the case of false and sham 
defenses, which might otherwise be put in, for the purpose 
of delaying the plaintiff in the speedy acquisition of his 
rights, and was not to enable the parties to use the answer as 
evidence, except so far as it contained admissions of the 
plaintiff's cause of action, in which respect it would have the 
same effect as any other admissions of a judicial character. 
We are therefore of opinion that the verified answer of a de- 
fendant in a civil action instituted under the code, is not ev- 
idence for him as such an answer was under the former 
practice in equity, and which could only be overcome by the 
testimony of two witnesses, or of one witness and clear cor- 
roborating circumstances, but that in this respect it is to be 
treated like any other pleading. 

The evidence in the case conclusively shows that Arnold 
Staak, deceased, of whom the plaintiff is sole heir at law, fur- 
nished and delivered to the defendant Mansfeld (who, for 
the purpose of effecting a bargain for and procuring a con- 
veyance to him of the land in question, undertook to act as 
and did in fact become his agent,) the entire purchase mon- 
ey, save a very small portion, which, soon after his death, 
(which happened shortly after the trade was perfected,) 
was paid over to him by the widow, with money realized 
from the estate; and that the money so furnished and 
delivered, was in fact applied by Mansfeld to the pur- 
poses intended. It likewise as conclusively appears that 
Mansfeld, either by mistake or intentionally, and which, it 
is unnecessary, for the purposes of this action, to inquire, 
took the conveyance in the name of Louis Staak instead of 
Arnold Staak. The deed thus executed and recorded in the 
county of Dane, was taken by Mansfeld from there to the 
city of Milwaukee, (where Staak lived, and at which place 
he soon after died,) and delivered to him. On receiving the 
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eee! deed Staak discovered the discrepancy in the name; he 
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called Mansfeld's attention to it, and was told by him that it 
was accidental and occasioned by reason of his being igno- 
rant of the true name. The deed, after having remained a 
short time in Staak’s possession, was by him delivered to 
Mansfeld, to be taken by the latter to the county of Dane for 
the purpose, as the parties ignorantly supposed, of enabling 
him, in behalf of Staak, to execute a mortgage of the land to 
one of Staak’s creditors to whom he owed $100, which he 
was desirous of securing in this way. Mansfeld never after- 
ward returned the deed, and never executed or attempted to | 
execute the mortgage, as it was believed he might, but in 
February, 1854, and upwards of a year after Staak’s death, 
sold the land to the defendant Sigelkow, receiving a valuable 
consideration therefor, and executed and delivered to him a 
conveyance signed and acknowledged by himself in the name 
of Louis Staak. There was not, to the knowledge of any 
of the parties, any such person in existence as Louis 
Staak. This Sigelkow knew, but he did not know that Ar- 
nold Staak paid the purchase money or was the person bene- 
ficially interested. He was well acquainted with Mansfeld, 
and knew his full name, and that it was not that by which 
he signed and acknowledged the deed, but in ignorance of the 
law, he was induced to believe that the title to the land 
could thus be passed. 

It is obvious that the first question to be determined is, 
whether, by virtue of the deed executed to Louis Staak, the 
title of the land passed to Arnold Staak, the intended grantee. 
Weare clearly of the opinion that it did It is to be ob- 
served that the whole transaction shows that he was the per- 
son really intended. Jfansfeld was his agent for the express 
purpose of buying the land; he furnished the purchase 
money ; the deed, soon after its execution, came into his pos- 
session ; his surname was correctly set forth in the deed, and 
so far he was properly described by it; and there was no 
such person in existence as Louis Staak, for whom it could 
have been intended. These circumstances seem to place the 
intent beyond a doubt, and the question arises whether the 
disagreement or mistake in the baptismal or christian name 
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can be explained by parol testimony, so as to give effect in rT. a 


law to the deed. We think it may; that it is a latent am- 
biguity which is susceptible of explanation by parol proof 


Sraak 


It is certain that the deed upon its face gives rise to no doubt s:crtxow. 


or uncertainty, which proves that the ambiguity is latent and 
not patent Buton looking around for the person of the 
grantee to whom to apply it, a difficulty arises; we find no 
such person in existence as Louis Staak; and to explain or 
remove the difficulty or uncertainty thus brought in by the 
introduction of extrinsic evidence, further proof as to the 
persgn really intended, may be received Such evidence, 
when admitted, does not tend to impeach or contradict the 
deed, but to support and uphold it by removing the doubts 
arising from external circumstances, and applying the grant 
to the person for whose benefit it was intended. Chief Jus- 
tice TINDAL, in applying the maxim, “ambiguitas verborum 
latens, verificatione suppletur,” to the case of a will, in Miller 
us. Travers, 8 Bing., 244, (21 EC. L, 288,) states the general 
doctrine of the law as applicable to all written instruments 
with great force and clearness) He says: “But the cases 
to which this construction applies will be found to range 
themselves into two separate classes, distinguishable from each 
there: = % * The first class is, where the descrip- 
tion of the thing devised, or of the devisee, is clear upon the 
face of the will; but upon the death of the testator it is found 
that there are more than one estate or subject matter of de- 
vise, or more than one person, whose description follows out 
and fills the words of the will As where the testator devises 
his manor of Dale, and at his death it is found that he has 
two manors of that name, South Dale and North Dale; or 
where a man devises to his son John, and he has two sons 
of that name. In each of these cases respectively, parol ev- 
idence is admissible to show which manor was intended to 
pass, and which son was intended to take. (Bac. Max, 28; 
Hob. Rep., 82; Edward Altham’s case, 8 Rep., 155.) The 
other class of cases is that in which the description contained 
in the will, of the thing intended to be devised, or of the 
person who is intended to take, is true in part but not true 
in sar pacar As where an estate is devised called A, 
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ee and is described as in the oceupation of B, and it is found 
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that though there is an estate called A, yet the whole is not 
in the occupation of B; or where an estate ts devised fo a per 


_ gon whose surname or christian name ts mixaten, or whose 


description is imperfect or inaccurate, in which latter class of 
cases parol evidence is admissible to show what estate was 
intended to pass, and who is the devises intended to take, 
provided there is sufficient indication of intention appearing 
on the face of the will to justify the application of the evi- 
dence.” Certainly enough sppears on the face of the deed 
in this case to authorize the application of the rule here laid 
down The surname of the grantee is correctly stated, and 
the circumstances in evidence by the parol proof put the in- 
tention beyond doubt The question here involved was di- 
rectly raised and decided in the case of Connolly vs. Pardon, 
1 Paige, 291, in which it was held thst where a testator made 
s bequest to a person by a wrong christian name, parol evi- 
dence was sdmissible to show what person was intended 
See also Fleicher vs. Mansur, 5 Ind., 267; Morse vs. Garpenéer, 
19 Vt, 618; Price vs Page, 4 Ves, 680; Becumont vs Fell, 
2 P. Wms, 607; Thomas us. Nevens, 4 Jac, 607; Smith os. 
Dee, 6 E C. L, 244; and 3 Cowen & Hill's notes, No. 988, 
pp. 1858-78. 

To the same effect is the author of the Touchstone. Hesays, 
(p. 236): “Regularly it is requisite that the grantee be named 
by his names of baptism and surname, and so it (i e this 
mode) is most safe; and special heed must be taken to the 
name of baptism, for that a man cannot have two or more 
names of baptism as he may of surnames (Godh, 17; 8 
Newn., 38); and yet in some cases, though the name be mis- 
taken, the grant is good (Bro. Nosme., 9); as if a grant be 
to L S and Em his wife, and her name is Emelin (Bro 
Conformation, 30); or a grant ts mdde t Alfred Fitjames by 
the name of Ethelred Figjames (Co. 6; 65; 27 E, 8, 85); or 
a grant be to Robert, Earl of Pembroke, where his name is 
Henry ; or to George, Bishop of Norwich, when his name is 
John (Co. super Lit, 8); or a grant be f0°3 msyor and com- 
monalty, or a dean and. chapter, and the mayor or dean is 
not named by his proper name (Dyer, 119); or a grant be to 
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LS, wife of W. S., (Hob. 32), where she is sole (3 Taunt, ime ee 


842); all these and such like grants are good; for in this case 


the rule doth hold, utile per inutile non vitiatur ; and ntl facit Wauo 


error nominis cum de persona constat. Co. super Lit., 3.” 

The title of this land therefore vested, on the execution 
and delivery of the deed to Mansfeld, in Arnold Staak, 
the ancestor of the plaintiff, and upon his death passed by 
operation of law to her. Consequently she was seized at 
the time Mansfeld attempted to convey to the defendant 
Sigelkow. This seems to be the end of the case; for it is 
hardly necessary for us to add that Mansfeld could not trans- 
fer the title to Stgelkow at the time of the execution and 
delivery to him of the pretended conveyance; and in this 
view it can make no difference whether Sigelkow acted in 
ignorance of the law, or in good or bad faith, for in neither 
event could he have received anything by the deed. 

The judgment of the circuit court must therefore be re- 
versed, and the cause remanded for further proceedings in 
accordance with this opinion. 


WeELcH vs. SACKETT and others. 


The concurrent execution and delivery of two chattel mortgages upon the same 
property, to different parties, makes the mortgagees tenants in common of 
the property mortgaged, and they should join in an setion for the unlewful 
taking or the conversion of it. 

A mortgagee of personal property may maintain replevin against a person taking 
the same in defiance of his right, although he was not in actual possession of 
the property, if, by the terms of the mortgage, he was entitled to take pos- 
session whenever he deemed that the safety of the debt required it. 

Where a debtor made several chattel mortgages to certain of his creditorg, in 
their absence and without their knowledge, and handed the same to his own 
attorney with s declaration that he delivered them to him for the use of the 
mortgagees, and the attorney, at his request, filed the mortgages in the office 
where by law such mortgages were required to be filed, and wrote to the 
mortgegees, notifying them of the execution of such mortgages, but attach- 
ments were levied upon the same goods, by other creditors of the mortgagor, 
before the mortgagees had received notice of, and had assented to, or accept- 
ed said mortgages: Held, that the attachments were entitled to preference. 
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June Term, ERROR to the Circuit Court for Dane County. 
1860 The plaintiffs below, who composed two firms, doing busi- 
Wes ness under the names respectively of Sackett, Belcher & O. 
Sacuxvs et a and Widdefield, Cohn §& Qo. sued the defendant Welch for 
trespass in taking and carrying away from a building occu- 
pied as a store by one Harding, certain goods, alleged to be- 
long to the plaintiffs 
The answer was, 1st. A general denial 2d. As to a part 
of the goods, particularly described, that the defendant took 
the same, as the agent of J. Dahlman & Co., by virtue of a 
mortgage executed to them by said Harding, and filed on the 
18th of December, 1858, in the office of the clerk of the aty 
of Madison, where said Harding resided ; and as to the res- 
due of said goods, that the defendant seized the same on 
the 28d of December, 1858, by virtue of sundry writs of 
attachment against the property of said Harding, duly issued 
out of the circuit court of Dane county on that day, and 
delivered to the defendant as sheriff of said county, to be 
executed ; that said goods were, at the time of said seizure, 
the property of said Harding ; that the plaintiffs claim to be 
the owners of said goods by virtue of two mortgages, bear. 
ing date December 20th, 1858, purporting to be executed by 
said Harding, one in favor of Sackett, Belcher & Co., and the 
other in favor of said Widdefield, Cohn & Co.; but that said 
mortgages were made by said Harding, and filed, without the 
request, assent or knowledge of the plaintiffs; and that at the 
time of said seizure, said mortgages had not been delivered 
to the plaintifis, or either of them, nor to any agent or attor- 
ney authorized by them to receive the same, nor had they 
any knowledge that the same had been executed, or ever as- 
sented to or ratified thesame. The defendant further alleged 
in his answer, the rendition of judgment against said Har- 
ing, on the 26th of January, 1859, in each of the actions in 
which said warrants of attachment were issued, the issuing 
of executions upon such judgments, the sale of the property 
attached, and the application of the proceeds, first to the sat- 
isfaction of the mortgage to Dahlman & Co., and the residue, 
pro rata, upon said executions. 
The principal question in controversy between the parties 
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was, whether there had been a delivery of the mortgages to June Term, 
ra plaintiffs prior to the levy of the attachments 1860. 
Upon the trial of the cause, the plaintiffs gave in evidence Waca 
three notes executed by said Harding, one dated August Saceert et al. 
11, 1858, payable to Widdefield, Cohn & Co., for $278,62, at 
aix months after date, and two dated August 9, 1858, pay- 
able to Sackett, Belcher & Oo., one for $815,48, at four months 
after date, and the other for $659,10, at six months after 
date; and also two mortgages upon all the goods, &., de 
seribed in the complaint, made by said Harding, one to Wid- 
défeld Cohn & Co., and the other to Sackett, Belcher & Ob., for 
the security of the notes held by them respectively, each of 
which mortgages bore date December 20th, 1858, and con- 
tained a clause authorizing the mortgagees to take possession 
of the goods whenever they should deem that their interest, 
or the safety of the debt required it 
The defendant objected to the introduction of the notes 
and mortgages in evidence, upon the ground that they show- 
ed that the plaintiffs had not a joint interest in the goods de- 
acribed in the complaint, but the court overruled the objec- 
tion, and the defendant excepted The defendant admitted, 
for the purposes of the trial, that on the 23d day of Decem- 
ber, 1858, he took and carried away the goods described in 
the complaint The proof as to the execution of the mort 
gages under which the plaintiffs claimed title, was substan- 
tially as follows: 
Harding, the mortgagor, testified that the mortgages were 
executed by him in Madison, on the 20th of December, 1858; 
that the plaintiffs resided in the city of New York, and were 
not present at the time of making the mortgages; that the 
witness employed Mr. Haskell, an attorney, to draw them 
up, and paid him for them; that the plaintiffs did not know 
of the making of the mortgages until a letter could reach 
them; that he told the firm of Collins, Atwood & Haskell, 
to write to all the parties to whom the mortgages were giv- 
en; that at the time the defendant took the goods under the 
attachments, on the 28d of December, the witness had not 
heard from the plaintiffs; that a letter cannot go to New 
York and back in three days; that the debts for which the 
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June Term, mortgages were given were all honest and bona fide; that at 
the time of the execution of the mortgages to the plaintiffs, 
Wnics he executed another upon the same goods to Swift & Co., 
Sacxerr et al who afterwards gave up the mortgage and had an attach- 
ment levied on the goods, and another mortgage to Phelps, 
Bliss & Co., which has been paid; all the mortgages amount 
ing to $6,000 and upwards, and the mortgaged property be- 
ing worth between $2,100 and $2,200, at retail prices, at 

Madison. 

Mr. Haskell testified in substance as follows: ‘I drew 
the chattel mortgages from Mr. Harding to the plaintiffs, on 
the 20th day of December, 1858; they were made in our 
office; after they were signed, I attached the schedules, and 
then handed the mortgages to Mr. Harding, and said to him, 
‘Here, Mr. Harding, are your mortgages; they are now at 
your disposal.’ Mr. Harding then said, ‘I suppose they 
must be delivered, must they not? I deliver the mort- 
gages to you for the mortgagees.’ And then he delivered 
them tome. He also requested me to notify the New York 
creditors that he had executed these mortgages to them, and 
to see that they were filed I handed the mortgages to 
George E. Woodward, and requested him to carry them to 
the city clerk’s office and see that they were filed. The 
mortgages read in evidence are the same mortgages.) We 
wrote to the mortgagees on the 22d of December, 1858, in- 
forming them of the making of these mortgages, and on that 
day I deposited in the post office at Madison, the letters 
postpaid, directed to the creditors in New York. I gave the 
mortgages to Woodward to file, because it was time for me 
to go to dinner, and I thought it would make no difference 
who carried them to the clerk’s office. Woodward is the 
son-in-law of Harding. I acted as the attorney of Harding 
in drawing these mortgages. In reply to his question ask- 
ing if they must not be delivered, I told him it would be a 
sufficient delivery of the mortgages if he put them on file in 
the city clerk’s office, and told the clerk what they were for, 
and wrote to the mortgagees, or that if he chose, he might 
deliver them to mc, and that I would see them filed and 
notify the mortgagees. When he delivered the mortgages 
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to me, he said, ‘I deliver them to you for the mortgagees,’ or June Term, 
possibly, instead of the word ‘ mortgagees,’ he used the word 0. 
‘creditors,’ or ‘them,’ but some word meaning the same Wace 
thing. I saw the letter that my partner, Mr. Atwood, wrote Sackerr et al 
to Swift & Co. The ones that I wrote were substantially the 
same. He wrote two of the letters, and I wrote two. I did 
not advise Mr. Harding that in order to render the mort- 
gages valid to the creditors, they must first do some act to 
accept them. I advised Harding to make a delivery of the 
mortgages, because I understood ,that a delivery was essen- 
tial to their validity, but I did not advise him to appoint me 
the agent of the mortgagees. Up to the time of the delivery, 
I was acting for Harding, and the New York creditors had 
not employed me to act for them.” 
George E. Woodward testified, that at the time the mort- 
gages were executed, Mr. Haskell, in the presence of Mr. 
Harding, requested witness to file the mortgages, and he 
took them to the city clerk's office, a little after noon of that 
day, and filed them. 
Mr. Harding, being recalled by the plaintiffs, further tes- 
tified as follows: “I delivered the chattel mortgages which 
have been introduced in evidence, to Mr. Haskell, for the use 
of the mortgagees. I asked Haskell if it was not requisite 
to deliver them, and he said I might deliver them to the city 
clerk, or to him for them. Then I handed the mortgages to 
Haskell, and said, ‘I deliver these to you for the mortgagees.’ 
I never have had or controlled the mortgages since that time, 
and have never seen them since until I saw them here.” 
The defendant read in evidence a letter from Messrs. Col- 
lins, Atwood & Haskell to Swift & Co., of New York, dated 
December 22d, 1858, in which, after informing them that 
Mr. Harding had, on the 20th instant, executed four chattel 
mortgages of even date, on his stock, to the four New York 
firms hereinbefore mentioned, they say: ‘Mr. Harding is 
confident you will ratify the proceeding, and he is now pro- 
fessing to act as your and their agent, and keeping the funds 
arising from sales apart, for the purpose of applying them 
pro rata in payment of the claims of the above named houses. 
An acceptance of the security given would not, of course, 
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June Term, bar your right to assert your whole claim. We would there- 
fore suggest that some action be taken by you to avail your- 
Wace selves of the mortgage security. We have written a like let- 
Sacuzrr et al ter to each of the above firms.” The defendant also proved 
the execution of the chattel mortgage to Dahlman & Co., re- 
ferred to in the answer, and also the several warrants of at- 
tachment, judgments and executions mentioned in the an- 
swer, and that he levied upon and sold the goods, &c., by 

virtue of said writs, as in the answer alleged. 

After the testimony was closed, the defendant's counsel 
requested the court to give the jury the following instruc- 
tion: “If the jury believe from the evidence, that Hard- 
ing made the mortgages read in evidence by the plain- 
tiffs, in the absence and without the knowledge or consent of 
the plaintiffs at the time of the execution thereof, and that 
they were not delivered to some of them, or some person au- 
thorized by the plaintiffs to act for them, then the plaintiffs 
cannot recover in this action, unless they have also proven 
that they did some act approving and ratifying the delivery 
of the mortgages to Mr. Haskell, before the defendant made 
the levies under and by the attachments in his hands;” 
which instruction the court refused to give in terms, but 
did qualify the same as follows: “but if you find that the 
mortgages were delivered to a third person for the sole use 
and benefit of the mortgagees, then the assent of the mort- 
gagees will be presumed or implied, if you find that the 
mortgages were beneficial to them, and it is a sufficient de- 
livery.” 

The defendant also asked the court to instruct the jury as 
follows: ‘The placing of the mortgages read in evidence 
by the plaintiffs, in the office of the city clerk, by the said 
Harding, or his agent or attorney, without the knowledge of 
the plaintiffs, and without any direction or intimation to said 
clerk, by Harding, or his agent or attorney so placing them 
on file, that the mortgages were placed on file to remain there 
under his charge for the use and benefit of the mortgagees, 
is not such a delivery and filing of said mortgages as will 
entitle the plaintiffs to hold the goods mentioned therein, 
against creditors attaching before the plaintiffs had knowl- 
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edge of the making of said mortgages or had ratified the acts June Term, 
of Harding or his said agents;” which instruction the court 00. 
refused to give in terms, but qualified the same by adding Wauoa 
thereto as follows: “unless you find that the mortgagor, Hard- sacxarr et al. 
ing, caused the mortgages to be so filed, with the intention 
of a full delivery of the mortgages in this way, and for the 
sole benefit of the mortgagees.” 

The defendant's counsel also asked the following instruc- 
tions: “If the jury believe that Harding was entitled to . 
the possession of the goods mentioned in said mortgages, at 
the time the defendant made the levy upon them by virtue of 
an attachment against the goods of Harding, then the plain- 
tiffs cannot recover ;” and, “Although the jury should believe 
_ that the mortgages were valid between Harding and the 
plaintiffs, yet if Harding was entitled to the possession of the 
goods at the time of the levy by the defendant, then the 
defendant was authorized by the attachment in his hands, to 
take possession of the goods and hold and sell the interest 
of Harding therein, and this defendant is not liable to the 
plaintiffs in this action ;” which instructions the court refused 
to give in terms, but did qualify the same as follows: “un- 
less you find that the plaintiffs, at the time of the commence- 
ment of this suit, were entitled to the possession of this 
property, or were the owners thereof In this state the mort- 
gagee of chattels is entitled ‘to the possession at any time af- 
ter the execution of a mortgage, unless it is stipulated that 
the property shall remain in the possession of the mortgagor.” 

To the refusal of the court to give the said instructions in 
the terms asked for, and to the said qualifications attached 
thereto, the defendant excepted. 

The defendant also asked the court to instruct the jury, 
that if the plaintiffs, on the 28d day of December, 1858, and 
before the levy of the attachment by the defendant, were not 
in possession of the goods mentioned in the mortgages, they 
could not recover in this case; which instruction was refused, 
and the refusal excepted to. Thecourt, in its general charge, 
instructed the jury as follows: “The question whether the 
mortgages were delivered to the mortgagees before the levy 
of the attachments, is one of some difficulty. If they were 
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June Term, not delivered before the levy, they are of no avail in this 
suit. They do not become effectual for any purpose until 
Wsucx delivered. Upon this question I charge you, that if you find 
Sacxerr et al. that Harding, the mortgagor, executed the mortgages and 
delivered them to Mr. Haskell, with the direction to place 
them on file in the city clerk's office for the use and benefit 
of the mortgagees, and that such was the declared intention 
of the mortgagor, and that they were so filed in the city 
clerk’s office before the levying of the attachments, it was a 
good and valid delivery of the mortgages, even though the 
mortgagees themselves had no knowledge thereof, and had 
given no direction concerning such mortgages, until after the 
attachments in this case were levied upon the property. If 
you find that the mortgages were made in good faith, and 
were so delivered and filed in the city clerk’s office before 
the levy of the attachments, the plaintiffs are entitled to re- 
cover;” to the giving of which instruction the defendant 
also excepted. The jury found a verdict in favor of the 
plaintiffs for $1,860, and judgment was rendered thereon. 

Smith, Keyes & Gay, for plaintiff in error. 

1. The plaintiffs claim by two distinct chattel mortgages, 
one to each firm, securing different sums; they consequently 
have not a jovnt interest (if any) in the goods, and the dam- 
age done to them is to different and separate amounts, and 
not one entire joint damage; they could not therefore join 
as plaintiffs, and the notes and mortgages were improperly 
admitted under the pleadings 1 Chitty on Plead, p. 64; 
Chambers vs. Hunt, 3 Harr., 389. 

2. The plaintiffs’ mortgages, if held good, were not due 
when the defendant levied the attachments; they had neither 
the actual nor the constructive possession of the goods, and 
cannot maintain trespass for the taking of the property from 
Harding, the mortgagor, upon the attachments against him. 
Hull vs. Carnley, 1 Kern., 601; same case, 17 N. Y., 202. 

& The mortgages were executed without the knowledge 
of the mortgagees, and received and filed by Mr. Haskell, 
who never had any communication or correspondence with 
the plaintiffs, or authority from them to act in their behalf, 
but was acting solely as the attorney for Mr. Harding; and 
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the plaintiffs knew nothing whatever of the transaction until June Term, 
after the defendant below had levied the attachments on the 
goods. The mortgages are, therefore, void as against the Weis 
attaching creditors. Dale vs. Bodman, 8 Met., 189, 148; Sacaert et al. 
Hague vs. Rolleston, 4 Burr., 2174; McCourt vs. Myers, 8 Wis., 
236; Church vs. Gilman, 15 Wend., 656, 660; 2 Hilliard on 
Mort., 278; 2 Hilliard on Real Property, 267, § 16; Fearne 
on Contingent Remainders, 360-364 inclusive; Sampson vs. 
Thornton, 3 Met., 275; Goodsell vs. Stinson, 7 Black., 487; 
Ferguson vs. Miles, 3 Gilman, 358; Hulick vs. Scovil, 4 id, 
159. 
A deed may be delivered to a third person for the benefit 
of a grantee, and if he afterwards assent to the act, the deed 
will take effect from the date of delivery, unless the rights 
of third persons shall be affected by it. In that event the 
doctrine of relation would not apply, for it is a rule that it 
shall not be permitted to apply so as to do wrong to stran- 
gers. 7 Blackf, 439; Case vs. DeGoes, 8 Caines’ Rep., 261; 
4 Johns., 230; 12 Pick, 141;58 & R, 523; Jackson vs. 
Bodle, 20 Johns, 184; 18 Conn., 83. 
The weight of authority is against the doctrine that a deed 
is delivered when it is recorded. 7 Blackf,, 440; Jackson vs. 
Phipps, 12 Johns, 418. The ratification of an unauthorized 
act cannot affect intervening rights. Sturtevant vs. Robinson, 
18 Pick., 180; Beals vs, Allen, 18 Johns, 363. The pre- 
sumption that a person will accept a deed because it is bene- 
ficial to him, has never been carried so far as to consider 
him as haying accepted it Hulick vs, Scovil, 4 Gilman, 159. 
Where a deed was sealed and acknowledged and left for 
record in the clerk’s office, but neither the grantee nor any 
person in his behalf was present to receive it, it was held in- 
operative. Jackson vs. Dunlap, 1 Johns. Cases, 114; Verplank 
vs. Sterry, 12 Johns., 550, To constitute the delivery of a 
deed or chattel mortgage, the grantor must part not only 
with the possession but with the control of it, and deprive 
himself of the right to recall it Com. Bank vs. Reckless, 1 
Halst. Ch. Rep., 480; McCourt vs. Myers, supra. The mort- : 
gages in this case were left at the city clerk’s office, without 
any instructions or directions whatever, and could have been 
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June Term, withdrawn at any time by Woodward, Harding or Haskell 

ee Collins, Atwood & Haskell, for defendants in error. 
ace Chattel mortgages like those in this case, give to the mort- 
Saccsrt ot al gegees the right of immediate possession of the goods, and 
vest in them title sufficient for them to maintain trespass 
against any third person who wrongfully takes away the 
goods. Ferguson vs. Thomas, 26 Maine, 499; Stewart vs. 
Hanson, 85 Maine, 506; Case vs. Winship, 4 Blackf, 425; 
Woodruff vs. Halsey, 8 Pick., 888; Pettis vs. Kellogg, 7 Cush- 
ing, 456; Rich vs. Milk, 20 Barb., 616; Cotlon vs. Marsh, 8 

Wis, 221. 

The facts testified to in this case constituted a valid deliv- 
ery of the mortgages, and they became as effectual at the 
instant of such delivery (there being no proof of refusal or 
dissent on the part of the mortgagees to accept the security) 
as if they had been at the same time delivered to the mortga- 
gees in person. It was wholly immaterial that the mort 
gages were made in the absence, and without the knowledge 
or any previous agreement or request of the mortgagees; 
and that there was no subsequent express acceptance of or 
assent to them by the mortgagees, before the levy of the 
attachments, three days afterwards, as assent will be pre 
sumed until dissent is shown. Sheppard’s Touchstone, 57, 
58, 72; Butler vs. Baker, 2 Coke, 68-72, cited in 1 Salkeld, 
801; Thompson vs. Leach, 2 Ventris, 198; Buffum vs. Green, 
5 N. H., 71; Hodges vs. Hodges, 9 Mass., 807; Wilt vs. Frank 
lin, 1 Binney, 502; Read vs, Robinson, 6 Watts & Sergt., 329; 
Skipwith's Ea. vs. Cunningham, 8 Leigh, 271; Doe vs. Knight, 
5B. &C, 671, (12 EC. LR, 851); Halsey vs. Whitney, 4 
Mason, 206; Tompkins vs. Wheeler, 16 Peters, 106; Church 
vs. Gilman, 15 Wend., 656; Merrills vs. Swift, 18 Conn., 257; 
Cooper vs. Jackson, 4 Wis, 537; McCourt vs. Myers, 8 Wis, 
286; Buffington vs. Curtis, 16 Mass., 529. 

Nor was there a misjoinder of parties plaintiff in the action 
in the circuit court The mortgages both including the 
same goods, and both executed and becoming operative at 
the same instant of time, one to Messrs. Sackett, Belcher & Oo., 
and the other to Messra. Widdefield, Cohn & Cv., gave to 
them a common interest in the whole and every part of the 
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goods, and entitled them to a joint possession. Under such June Term, 
ownership these firms, as well at common law as under the : 
statute, might or must have joined as plaintiffs in an action Wxica 
against a trespasser upon the goods. Coke's Litt, (782-8) Sacuwrr et al. 
609 ; Hart vs. Fitegerald, 2 Mass, 609; Hill vs. Gibbs, 5 Hill, 

56; Rich vs. Penfield, 1 Wend., 880; Rev. Stat., Ch. 122, § 

20; 1 Chitty’s Pleadings, 64, 65, 66; Blozam vs. Hubbard, 5 

East, 407; Addison vs. Overend, 6 Durnford & East, 857; 

Sedgworth vs, Overend, 7 id., 150; Pickering vs. Pickering, 11 

N. H, 141; Daniels vs. Daniels, 7 Mass., 185. 


By the Court, Dixon, C. J. The first question involved July 10. 
in this case, I think, was correctly decided. It seems to me 
clear that the concurrent execution and delivery of the two 
chattel mortgages made the mortgagees tenants in common 
of the property conveyed. The legal effect was the same as 
it would have been if the goods had been mortgaged to them 
by one instrument, to be held by them asa security for their 
respective claims, and the proceeds, in case of a sale, to be 
divided between them in proportion to the amounts thereof 
severally. If an absolute sale of a chattel were to be made 
at one and the same time to two different persons, by instru- 
ments in writing, purporting to convey the whole of it, exe- 
cated and delivered to each at the same moment, each hav- 
ing a knowledge of the sale to the other, (a transaction per- 
haps not likely to happen, but nevertheless not impossible), 
I imagine that we should find little difficulty in saying that 
the vendees thereby became tenants in common, each hold- 
ing an undivided moiety of the article purchased. Neither 
having any superior right or equity, but both standing on an 
equality in those respects, the property would be divided. 
The same would be true of conveyances of real estate under 
the same circumstances. It can make no difference that the 
sales or conveyances are conditional Their effect in this 
respect is the very same, except so far as the interests of the 
several vendees or mortgagees are limited and determined 
by the amount of the demands due to each. The defend- 
ants in error (plaintifis below) were, therefore, not only 
enabled, but it was incumbent upon them, provided the 
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ce Pa plaintiff in error so insisted, to join in their action. Hill va, 
______ bbs, 5 Hill, 56. 
pecs The second question has been determined adversely to the 
Saccurt et al. plaintiff in the case of Frisbee vs. Langworthy, decided at the 
present term, 11 Wis, 875. We there held that a mortgagee 
of personal property, not in actual possession, might main- 
tain replevin against a person taking the same in defiance of 
his right, where, by the terms of the mortgage, he was en- 
titled to take possession whenever he deemed that his inter- 
est or the safety and security of the debt required. Such 
was the case of the present mortgagees. : 
The question which was considered by far the most impor- 
tant, and upon which the counsel bestowed the most atten- 
tion, citing nearly all the English and American authorities, 
calls for the determination, in a case where a mortgage of 
personal property from a debtor to a creditor, is executed in 
the absence and without the knowledge of the latter, and de- — 
livered to a stranger for his use, of the time at which the 
title to the property mortgaged vests in the mortgagee, as 
between him and another creditor of the mortgagor who ac- 
quired an interest in it by attachment between the time of 
the delivery to the stranger and the time when the mortga- 
gee actually received notice of and accepted it. Whilst it 
must be admitted that there is some conflict in the adjudica- 
tions upon this subject, still both natural reason and the 
weight of authority tend to the same conclusion, which is, 
that the title in such case only vests from the time there is 
an acceptance in fact on the part of the mortgagee. On prin- 
ciple I think it may be laid down as an indubitable proposi- 
tion in such case, that the title does not vest in fact, until 
the mortgagee has actually assented to the conveyance; and 
consequently, that until such assent it remains in the mort- 
gagor. While all the courts acknowledge the correctness 
of principles which Jead unerringly to this result, and clearly 
and positively exclude any other, it is somewhat strange that 
any should have been found to adopt a conclusion ‘directly 
opposed to it, All agree that it is necessary to the validity 
of every deed or conveyance, that there be a grantee who is 
not only willing, but who does in fact accept it, It is acon- 
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tract, a parting with property on the part of the grantor, and June re, 
an acceptance of it by the grantee. Like every other con- 
tract, there must be a meeting of the minds of the contract- wares 
ing parties, the one to sell and convey, and the other to pur- gcse et al. 
chase and receive, before the agreement is consummated. 
If there be anything in legal principles, or in common sense, 
it is an unpardonable absurdity to say, that a contract can be 
completed in the absence and utter ignorance of one of the 
contracting parties ; that he can or does, under such circum- 
stances, assent to, or agree to become bound byit. The idea 
that a contract could be thus made, and that title to property 
could pass into a party without his knowledge or consent, 
and out of him without any motion or act of his signifying 
his willingness, but merely by his refusal to receive it at all, 
had its origin at a period in the history of the common law, 
when the legal mind, instead of being governed in its con- 
clusions by a steady application of the clear and rational 
principles of the law to plain matter of fact, and by argu- 
ments to be drawn therefrom, was too frequently influenced 
by a mysterious and fanciful logic, that depended for its sup- 
port upon artfully devised fictions and falsehoods, which for 
the most part were as repugnant to reason as they were un- 
necessary to the proper administration of justice. The dis- 
covery that such things could be done, is, I believe, attribu- 
table to the inventive skill of Justice VENTRIS, as exhibited 
in the case of Thompson vs. Leach, 2 Vent, 198, decided 
about the year 1690; at least several courts and judges since 
that tame, with many complaints, have agreed in giving him 
the credit of having proved something on this subject which 
none of them could understand. The substance of his prop- 
osition is, that a deed of lands made to a party, without his 
knowledge or consent, and placed in the hands of a third 
person for his use, is a medium for the transmission of the 
title to the grantee, and takes effect so as to vest it in him, 
the instant the deed is parted with by the grantor, and if the 
grantee, upon receiving knowledge of it, rejects it, such re- 
jection has the effect of revesting the title in the grantor by 
a species of remitter. Inasmuch as this is the only attempt 
at sustaining it by argument to be found in the books, the 
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Jane Term, more recent cases having, without discussion, gone off almost 
Leet entirely on the strength of the authorities, I propose to exam- 
Wox ine some of the positions assumed by him, upon which his 

Succert ot al argument mainly depends, and from which, I think, its falla- 
cy and the incorrectness of his conclusions will be clearly 
made to appear. He admits, what is universally conceded 
to be an indispensable element of every grant, namely, that 
it should be accepted by the grantee, and says, “that an as- 
sent is not only a circumstance, but it is essential to all con- 
veyances; for they are contracts, actus contra actum, which 
necessarily suppose the assent of all parties ;” but avoids the 
difficulty into which the admission of this well settled princi- 
ple brings him, by saying, “that because there is a strong in- 
tendment of law, that fora man to take an estate is for his 
benefit, and no man can be supposed to be unwilling to that 
which is for his advantage,” therefore the law will presume 
that the grantee has accepted a conveyance before a knowl- 
edge of its execution and delivery has come to him. Upon 
the foundation of this hypothesis, misnamed by him a pre- 
sumption of law, the falsity and unreasonableness of which 
are so self-evident that reasoning can hardly make them 
plainer, he proceeds to the erection of his superstructure. 
Assent or acceptance on the part of the grantee or other par- 
ty to a deed or other instrument, by means of which the title 
to property, whether real or personal, is to be transferred to 
him, or by which he is in any other manner to become bound, 
is a fact, the truth of which is to be established by competent 
evidence, before such deed or other instrument can be ad- 
judged to have a legal existence. Like every other fact, it 
may be established by direct evidence, or its existence may 
be inferred or presumed from other facts already in proof. 
But I deny that the existence of one fact is to be inferred or 
presumed from the existence of others, when the connection 
between the former and the latter is such that according to 
the course of nature it plainly appears that the former can- 
not exist. In other words, I deny that the existence of any 
fact may be shown by proving others which conclusively 
show its non-existence, or that the legitimate mode of estab- 
lishing the truth of a matter is by indubitably proving its 


OF THE STATE OF WISCONSIN. 257 


falsehood Justice does not require, nor does the law tole- June Term, 
rate such an absurdity. The learned justice says, that where 

a deed is executed by the grantor and delivered toastran- Wns 
ger for the use of the grantee, without the previous advice, suceers et aL 
direction or authority of the grantee, and without his knowl- 

edge, the law will presume that the grantee assents to it, the 
rooment it is delivered to the stranger. Assent is an act of 

the mind—that intelligent power in man by which he con- 

ceives, reasons and judges, and of which it is a primary, in- 
variable and most familiar law that it cannot act with refer- 

erence to external objects, until, through the medium of the 

senses, It is impressed with or knows their existence. Hence, 

without such impression or knowledge, there can be no assent, 

nO achus contra actum ; and to presume it in opposition to 

the facts, is to presume that which is impossible; which the 

law, the rules and precepts of which are in conformity with 

the unchanging truths of nature, will never do. 

“A presumption,” says Mr. Starkie, “may be defined to 
be an inference aa to the existence of one fact, from the ex- 
istence of some other fact, founded upon a previous experi- 
ence of their connection. To constitute such a presumption, 
it is necessary that there be a previous experience of the 
connection between the known and inferred facts, of such a 
nature that as soon as the existence of the one is established, 
admitted or assumed, the inference as to the existence of the 
other immediately arises, independently of any reasoning 
upon the subject” Presumptions thus defined, he says, are 
either legal and artificial or natural, and may be divided into 
three classes. 1st Legal presumptions made by the law itself, 
or presumptions of mere law. 2d Legal presumptions made 
by a jury, or presumptions of law and fact $d Mere natu- 
ral presumptions, or presumptions of mere fact The defini- 
tion which he so clearly and accurately gives, although ap 
plied by him to all presumptions, is perhaps more strictly 
applicable to the latter class The assent to a deed or other 
instrument by the grantee or other party, being a matter of 
mere fact, it is obvious that to the latter class also would be- 
SoS ae 


gach presumption could properly be indulged But, whether 
Vou. XU—17 
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June Term, the presumption be aasigned to the one or the other of these 
1860. classes, the position of the learned justice is equally untens- 
Wau ble; for in no instance, not even the most artificial and arbi- 

Sacksrt et al. trary, does the law indulge in presumptions which are direct- 
ly contradicted by the facts on which they are predicated 
The known facta, though often insufficient of their own 
natural force and efficacy, to generate in the mind a convic- 
tion or belief of those which are inferred, are always, to say 
the least, not inconsistent with or opposed to them. If for 
example we take the case instanced by Mr. Starkie, of the 
presumption of the satisfaction of a bond after the lapse of 
twenty years, without payment of interest or other acknowl- 
edgment of its existence, while if a single dag less than the 
twenty years has elapsed, such presumption does not arise, 
we find it to be extremely arbitrary and technical. No na- 
tural reason can be given why the lapse of the last day 
should operate to produce in our minds a conviction or belief 
of payment, while the lapse of all the days and years pre- 
ceding it does not so operate. Such is not its effect But 
as from common experience of the affairs of men, there 
arises in the mind, after the lapse of many years without 
payment of interest or other acknowledgment, a strong prob- 
ability that a debt has been satisfied, and as the law loves 
certainty and industriously avoids doubts, it has from these 
motives arbitrarily fixed a period of time at the expiration 
of which this probability shall ripen into and take effect as 
& presumption of law, and at which the rights and position 
of the parties in reference to such debt, flowing from the 
mere lapse of time, unaccompanied by other circumstances, 
shall become determinate and certain. This presumption, 
which is in so many respects artificial, is in no respect incon- 
sistent with the fact from which it is said to arise On the 
contrary, though not conclusively sustained, it is strongly 
corroborated by the fact; since experience teaches that it is 
very improbable that the holder of the bond would, unless 
it were satisfied, permit such a space of time to elapse with- 
out receiving the interest or obtaining from the maker some 
other evidence of its non-payment The same is true of 
that most purely artificial presumption, that a bond or other 
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specialty was executed upon a good consideration, which is June Term, 
20 peremptory and absolute in its nature that it cannct be 1860. 
rebutted by evidence; whilst the consideration of ancther Wmc 
instrument, executed and delivered under precisely the same Suceer et ob 
circumstances, and in the same words, but not under seal, 
raay be freely inquired into and impeached; yet there the 
conclusion that it was made upon a good consideration is 
entirely consistent with the facts from which it is drawn; for 

there is much reason for supposing that without a good con- 
sideration, it would not have been sealed and delivered’ 
Without multiplying illustrations, I think it will be found 

that im no instance (unless the present case is to form an ex- 
ception) does the law infer the existence of facts in clear and 
direct opposition to those upon which the inference recta It 
does not do so here Reason rebels aguinst it, and neither 
justice nor equity demands it Tit only result of dropping 

the absurdity will be that, eg im the present case, in a con- 

test between two equally meritorious parties, the title to the 

of which a conveyance wes sought to be made, will 

be adjudged to be in him whom reason designates as the true 
owner. 

The mistake of the learned justice consisted in his carry- 
ing the presumption of lew so far as to say that it presumes 

that & person has consented to that of which he knows 
nothing, which is an impossibility ; instead of saying, what 
and judges of his time, and by Lord Exiewsonoves, in 
Serling vz. Vaughn, 11 East, 628, namely, that, if nothing 
appears to the contrary, the law preeumes that he wil accept 
that which is for his benefit, when he is informed of it, 
which easent in the absence of intervening rights or equities, 
will have relation back to the time of delivery for his use, 
and make his title good es from that date After a brief 
argument of this sort, he proceeds to say, “that very odd 
consequences and inconveniences would follow, if surrenders 
should be ineffectual till an express consent of the surren- 
deree,” and that most disestrous effects upon estates and con- 
veyancing in England would ensue, unless her courts adopt 
ed and upheld his absurdity. It is said that one error surely 
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June Term, gives rise to another and a greater. This saying was never 
more aptly and forcibly illustrated, than by the fantastic 
Waez feats which the learned justice makes the common law, the 
Sacxsrt et al. Sober common sense of ages, perform by way of getting the 
title back again into the grantor in case the grantee refuses 
to accept the conveyance. He says that after, by this kind 
of one-sided contract, it has got into him without his knowl- 
edge, it remains with him without his consent until he abso- 
lutely rejects and spurns the offer, and that then, by some 
magical power of the law, such rejection, without-deed or 
other writing, becomes an instrument of conveyance, by 
which the legal title to land is conveyed from one who has it 
to one who has it not, against the express wishes of the latter 
and in despite of his own deed, the highest and most solemn 
act known to the law, by which he could rid himself of it 
It is not surprising that the learned and logical Chief Jus- 
tice Grason, in Read vs. Robinson, 6 Watts & Sergeant, 829, 
while commenting upon what he calls “the masterly argu- 
ment of Justice VENTRIS, in Thompson vs. Leach,” says, that 
“the difficulty is to comprehend how the remitter can take 
effect without displacing intermediate interests springing 
from the rejected deed;” and then, as if in despair of ever 
comprehending it, he dismisses the subject from his mind by 
saying, ‘but the authorities conclusively prove that it may.” 
All agres that neither the grantor nor the stranger who con- 
sents to receive and hold the deed, can, by their acts, bind 
the grantee, and that the latter may, on receiving notice of 
it, repudiate it altogether. If the title vests in the grantee 
at once, it must, of course, vest according to the terms of the 
conveyance, and in the case of an absolute conveyance, he 
would have an absolute title. If, after delivery to the stran- 
ger, and before notice to the grantee, a creditor of the latter 
should fasten upon the property by execution or attachment, 
no reason can be given why he could not hold it Ifit is 
the property of the grantee, it follows, as of course, that the 
creditor would have this right, and that he would at once 
acquire a lien to the extent of his demand. Suppose, after 
this is done, that the grantee, on receiving notice, refuses to 
accept the conveyance,what becomes of the property? Does 
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the refusal unbind and set the property free from the seiz- June Term, 
ure of the creditors, and remit the title at once back to the! 
grantor? Or does the intendment of Justice VENTRIS step Wace 
in, in behalf of the creditor az well, and say, because the Ssccerr ot al 
grant is presumed beneficial to the grantee, and he might, at 
some future period accept it, that therefore he shall be deem- 
6d w have accepted it before the seizure, and at 2 time when 
he was utterly ignorant of it, and thus enable the creditor to 
withhold the property from the grantor, by which means it 
would happen that although it was neither bought nor sold, 
the grantor would, without consideration, lose it, and the 
grantee enjoy the full benefit of it on the same terms? 
Knowing of no rational or satisfactory answers which can be 
given to these and various similar questions which will read- 
ily sugges: themselves to the reader, I leave them to be re- 
plied to by those who maintain that the title to property, 
ralor personal may, without words written or spoken, or 
Owner act of transfer, be thus mysteriously passed and re- 
passed between parties by contract I deny that it may be. 

Is seems to me very plain, that it does not pass in fact until 
the grantce has actually consented to receive it; and, as of 
course, that it remains with the grantor, who is unable, with- 
out such consent, to vest it in the grantee. No other con- 
dusicon is consistent with the doctrine that a grant is 4 con- 
tact, and that the assent of the grantee is necessary to give 

it validity. The justice assumed the question in contro 
versy by saying that the execution and delivery of the deed 
to the stranger passed the title out of the grantor, and then 
he was under the necessity of resorting to these further ab- 
surdities in order to account for it; for he says, “that it is 
not a slight matter, but what the law much considers, and is 
very careful to have the freehold fixed,” and not “under 
euch uncertainty, as 2 stranger thasdemands right should 
not know where to fix his action” If he had considered that 
the operation of the deed was suspended, or that it did not 
take effect until the grantee had assented, he would have 
been saved the trouble of drawing so largely on his imagin- 
ztion to show where the title was, and how it was thereafter 
to be controlled It is a matter of no small moment, and 
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Jane Term, of just pride to the bench of England, that Justice VENTRIS, 
1860. 3s the time he wrote this wonderful argument, dissented, and 
Was that the other members of the court of common pleas, viz: 

Sacasts et al. POLLEXFEN, chief justice,.and PowrLL and RoKEBY, as 
sociates, were of opinion in the case, “that there was no sur- 
yender till such time as the surrenderee had notice of the 
deed of surrender and agreed to it,” and that it was so ad- 
judged by that court; and that the case was afterwards 
taken by writ of error to the King’s Bench, of which Lord 
Ho tr was at the time chief justice, and the judgment of the 
common pleas “was there affirmed by the unanimous con- 
sent of the whole court” It was afterwards brought by 
error into the House of Lords, where, as it is said, upon the 
reasons contained in Justice VENTRIS’ argument, the judg- 
ment pronounced in both superior courts was reversed. 
Thus we have on the one side the legal learning, and al- 
most the unanimous opinion of the courts, and on the other 
the judgment of reversal of the House of Lords, the great 
majority of whom knew very little, and cared less, about the 

correct settlement of legal principles. 

The argument is of a piece with that kind of reasoning 
once employed to prove that titles to estates were “in abey- 
ance,” “in nubibus,” and “ in gremio legis,” the folly of which 
is so thoroughly exposed and exploded by the severe and 
searching logic of Mr. Fearne, in his admirable treatise on 
Remainders. Ses pages 360 to 864, inclusive It was held, 
in case of a lease to one person for life, remainder to the 
right heirs of another still living, that no estate remained in 
the grantor; and because there was no heir, forthe reason 
that no one can be heir during the life of his ancestor, but 
only after his death, and because the tenant took only a life 
estate, the remainder was said to be in abeyance, in the 
clouds, or in the boson» of the law. These opinions were 
founded upon the very same assumption as that of Justice 
VENTRIS, namely; that the remainder passed out of the 
donor at the time of livery, and consequently that no estate 
remained in him thereafter; and because the title must al- 
ways be somewhere, the advocates of the doctrine sent it 
to the clouds; “ though,” says Mr. Fearne, “by some sort of 
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compromise between common sense and the supposition of June Term, 
an estate passing out of a man, when there is no person = 
in rerum nabsra, nO object beside hard and hardly inteligi- Wace 
ble words, for the reception of it at the time of the livery, Succer et al 
they are compelled to admit such a species of interest to 
remain in the grantor, as upon the determination of the 
estate before the contingent remainder can take place, en- 
titles the grantor, or his heirs, to enter and reassume the 
estate.” 

The questions are so closely allied, and the substrata of 

the two follies are so exactly alike, that Mr. Fearne’s reason- 

ing is fully in point And it is certainly refreshing, after a 
perplexing and vain effort to understand that which never 

was and never will be intelligible, to take up an author, who, 

like Mr. Fearne, treats the subject upon the principles of com- 

mon sense. He intimates a conviction, that instead of the 

title to estates being in the clouds, there is a much stronger 
probability of caput inter nubilia condit, of the head of the in- 
ventor of the fiction having been buried or hidden in them 

He says: “I cannot but think it a more arduous under- 
taking, to account for the operation of a feoffment or con- 
veyance, in annihilating an estate of inheritance, or tranzfer- 
ring it to the clouds, and afterwards regenerating or recalling 
it at the beck of some contingent event, than to reconcile to 
the principles as well of common law as of common sense, 4 
suspension of the complete, absolute operation of such feoff- 
ment or conveyance, in regard to the inheritance, till the in- 
tended channel for the reception of such inheritance comes 
into existence.” The game is true of the delivery of a deed 
to a third person for the use of the grantee, without his 
knowledge or previous direction. It is far more compatible 
with common law and common sense, to say that its opera 
tion is suspended until the happening of the event indispen- 
gable in the lew to its validity, namely, an acceptance by the 
grantee, than to make the law perform the wonderful exploits 
of vesting and recalling the title contrary to its best settled 
and soundest principles I am of opinion therefore, that the 
defendants in error took no interest in the goods in question 
by virtue of their mortgages, until after the plaintiff in error 
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June Term, had seized them upon process of attachment, and consequent- 
1860. ly, that they cannot maintain their action. 

Watca Much was said in this case, about the manner in which 

Sacker; et al. the mortgages were delivered. There can be no doubt that 

so far as the mortgagor was concerned, the delivery was good. 

They were placed by him in the hands of a stranger, to be 

by him delivered to the mortgagees, and thus passed beyond 

his reach and control, unless the mortgagees, within a rea- 

sonable time after notice, should refuse their assent. This 

made the delivery, as to the mortgagor, valid and binding, 

which is all I understand the author of the Touchstone to 

mean, when he says that a deed “may be delivered to any 

stranger for and in behalf and to the use of him to whom it 

is made.” Buta delivery by the donor to a third person, 

for the use of the donee, and an acceptance by the latter, are 

two very different things) By the former, the donor signi- 

fies his willingness to part with the property, whilst by the 

latter the donee makes known his assent to receiving it, and 

both must concur before the title is changed or affected. It 

was formerly, and may perhaps by some be still supposed, 

that there can be no delivery without at the same time an 

acceptance; that they are correlative, inseparable parts of the 

same transaction, and must both occur at the same instant of 

time; and hence, in part, the fiction of relation, by which in 

case of a delivery by the grantor to a stranger, the subse- 

quent acceptance by the grantee was carried back in legal 

contemplation to the time when the grantor gave the deed 

to the stranger, in order to save the logic of the law and to 

preserve “the eternal fitness of things” It seems to me 

that every case in which it has been adjudged that there may 

be a delivery to a stranger, and that a subsequent ratification 

by the grantee will make the instrument effectual for the 

purposes intended, falsifies this notion and proves that in 

every such case there may be, what there is in fact, a delive- 

ry by the grantor at one time to a third party, and an accept- 

ance by the grantee from such third party at a subsequent 

and different time. Such is the common sense of the trans- 

action ; and it is better and more rationally disposed of with- 

out than with the aid of the fiction, But if the fiction must 
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be employed, then the maxim, in fictione legis semper subsistit June Term, 
equitas, applies, and it will not be allowed to operate when it 1860. 
infringes or violates the rights of strangers. It is only re- Wace 
sorted to in furtherance of justice and to prevent injury. In Sucart et al. 
this case the plaintiff in error is a stranger to the mortgages. 
He represents the rights and interests of the creditors of the 
mortgagor, who in good faith sued out and levied their at- 
tachments upon the goods, thereby lawfully acquiring a lien 
upon them; and it cannot be said to be in furtherance of 
justice, to postpone their demands thus legally secured, to 
those of the mortgage creditors, which are in no sense 
more equitable or just The struggle is between innocent 
persons, to prevent loss, and the fiction ought not to be re- 
sorted to for the purpose of helping one as against the other. 
The transaction must be left to stand upon its simple and 
naked truth. 
It is unnecessary for me particularly to refer to the cases 
cited by counsel. Those cited for the plaintiff in error, in 
their principles substantially sustain the views which I have 
taken. Many of those cited by the counsel for the defend- 
ants in error, are not directly applicable, whilst some of them 
clearly and positively uphold the opposite doctrine. Of this 
latter character, besides the English, are Buffum vs. Green, 5 
N. H., 71; Welt vs. Franklin, 1 Binney, 502; and Merrils vs. 
Swift, 18 Conn, 257. In the first it does not clearly appear 
whether notice of the execution of the deed or the service of 
the provess of attachment took place first Both happened 
on the same day, but the court seem to adopt the theory that 
the title vested before notice to the grantee, and therefore 
the time of the service of the writ being immaterial, is not 
particularly noted. The principle upon which the doctrine 
rests is not discussed at all The same is true of the casein 18 
Conn. In both it is taken for granted that such is the effect 
of a delivery to a stranger. In Wilt vs. Franklin there was 
a dissenting opinion of Justice BRACKENRIDGE, in which the 
fallacy of the reasoning of his two associates is so calmly and 
clearly brought out that it would be folly for me to do more 
than refer the reader to it. The case of Doe ex dem. Garnons 
vs, Knight, 5 B. & C., 671, (12 EC. L, 851,) was determined 
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Jone Term, upon the binding authority of previous adjudications The 
question having hitherto remained undecided in this state, 
Wauox no such obstacle to its correct determination exists. 

Sacuat? et a. In the case of Cooper vs. Jackson, 4 Wis, 587, it was ex- 
pressly ruled, that “it is essential to the legal operation of a 
deed, that the grantee named therein assents to receive it, 
and there can be no delivery without such acceptance, but 
such acceptance need not be in person; it is sufficient if au- 
thorized or approved by the grantee.” In that case the title 
of the grantee was held to be good as against the judgment 
creditor of the grantor, upon the express ground that there 
was & previous understanding between the grantor and gran- 
tee that the deed should be executed by the grantor and de- 
livered by him to the register of deeds, to be recorded. This 
the court says constituted the register the agent of the gran- 
tee for the purpose of receiving it Upon this subject the 
following language is used: ‘The case at bar falls fully 
within the principle of Hedge vs. Drew,” (12 Pick, 141, 
previously noticed and commented upon in the opinion). 
“ Here the grantee saw the deed after it was drawn, and the 
parties came to the understanding that the deed should be 
executed and left with the register to be recorded. There 
was an absolute divesting by the grantor of his estate in the 
land, and the deed was delivered to the register, who, pro 
hac vice, may be considered the agent of the grantee to re- 
ceive it. Jt ts readily distinguishable from the cases where the 
grantor executes the deed without the knowledge of the grantee.” 
In the case of McCourt ve. Myers, 8 Wis., 286, there was no 
attempt by the mortgagor to deliver the chattel mortgage to 
the city clerk, or any third person, for the use and benefit of 
the mortgagees, and consequently no question upon the effect 
of such delivery arose. The only point adjudicated was, 
that the mere act of the mortgagor in causing the mortgage 
to be filed in the office of the clerk, was not such a delivery 
as would operate to give the mortgagees any title or interest 
in the goods specified in the mortgage. 

The judgment of the circuit court is reversed, and a new 
trial awarded. 
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EASTMAN VS. HARTEAU. 


The decision in Harteou ve, Fastman, 6 Wis., 410, adhered to without re-exami- 
nation of its grounds, a motion for a reheering in that case having been 
argued and overruled, and the question involved having arisen under an old 
statute no longer in force. 

The provision of the statute in force in 1838, requiring the judge to sign the 
record at the end of each day’s proceedings, was directory, and such record 
is admissible in evidence, and a judgment entered therein valid, though not 
80 signed by the judge. 


APPEAL from the Circuit Court for Brown County. 

This suit was commenced on the 4th of June, 1856, to re- 
cover the possession of lot No. 28, in the north ward of the 
city of Green Bay. The declaration was in the ordinary 
form in use before the enactment of the code. Plea, the 
general issue. The cause was once before in this court, and 
is reported in 6 Wis, 410, and came on again for trial, at the 
October term, 1858, in the Brown circuit court, when, by stip- 
ulation between the parties, the following facts were admit- 
ted. First. That on the 30th day of May, 1888, the real es- 
tate described in the plaintiff's declaration was owned and pos- 
sessed by Joseph Dickinson. Second. That the said Joseph 
Dickinson died on the 7th day of June, 1838, never having 
sold or conveyed the said real estate. Third. That the said 
Joseph Dickinson, at his decease, left a widow, Mra, Emily 
Dickinson, and two children, Jane and Emily; that the said 
widow and children resided upon the property in question 
at the time of the said Joseph Dickinson’s death, and con- 
tinued to reside there for less than a year thereafter; that 
Jane died in the fall of 1838, and that Emily, one of said 
children, was married to Lieutenant Benjamin Forsyth, in 
the year 1852; that she, the said Emily Forsyth, died in 
July, 1854, without issue, and that the said Benjamin For- 
syth, who was the husband of said Emily, is living and now 
resides at Chicago, in the state of Illinois Fourth. That 
the defendant, Louis Harteau, at the time of the commence- 
ment of this action, was in possession of so much of said 
real estate as is described in the verdict of the jury on the 
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ae a former trial of this cause, and held the same by virtue of a 


Eastuan 


v. 
Harrsav. 


lease dated September 1st, 1847, as the lessee of Daniel 
Whitney, whose title to the said premises is relied upon by 
the defendant, and disputed by tho plaintiff 

The plaintiff, to maintain the issue on his part, beyond the 
matters in the foregoing stipulation contained, produced 
Jonathan Wheelock as a witness, who testified in substance 
as follows: “I am the father of Emily Dickinson, wife of 
Joseph Dickinson. After the death of Dickinson, she mar- 
nied William Root. Dickinson, at his death, left two chil- 
dren, Emily, aged between three and four years, and Jane, 
about one year old. I was administrator on Dickinson's 
estate; was appointed June 21st, 1888. At the time of my 
appointment I resided in Green Bay; I lived at Green Bay 
until the summer of 1847. Since that time I have lived at 
Lawrence, about five miles from Green Bay. I knew Bar. 
low Shackleford; he was an attorney. No other attorney 
by that name practiced here to my knowledge. From 1838 
to 1841, I was in the habit of secing Shackleford frequently; 
I knew him personally. I have known Daniel Whitney 
about forty years; Whitney was here when I came here, in 
1888, and has lived here ever since. I continued to act as 
administrator until 1851, or 1852, I think.” 

The plaintiff thereupon offered to prove by said witness 
that no sctre facias, or any other process or proceedings iD 
the case of Comstock & Andrews vs. Joseph Dickinson, Was 
ever served upon him, which evidence was objected to by 
the defendant as immaterial, and the court sustained the ob 
jection, and plaintiff's counsel excepted. 

The plaintiff then gave in evidence a deed of conveyance 
of the premises in controversy, from William Root and wife 
to the plaintiff, for the consideration of $1,200, dated May 
27th, 1856, and recorded on the same day. Here the plain- 
tiff rested. 

The defendant offered, in evidence, a book which was ad- 
mitted by the counsel for the plaintiff to have been found in 
the office of the clerk of said circuit court, and purporting 0 
be a record of judgments in the district court of the Uni 
States, for Brown County, in which was the following entry: 
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“Territory of Wisconsin, county of Brown, ss Be it re- the Bn 


membered, at the May term of the Dis court of the U. St’s 
for the County of Brown, sitting as a circuit of the U. St’s, 
began and held at Depere, the seat of justice of said county, 
on Monday, the 28th day of May, A. D., 1838, before the 
Hon. W. C. Fraser, judge of said court. It is presented by 
B. Shackleford, attorney for D. ‘A. Comstock and Robert W. 
Andrews :—David A. Comstock, and Robert W. Andrews 
vs, J. Dickinson—ZJn assumpsit, on note of hand. ‘$817,18: 
New York, August 6th, 1838. Six months after date, I 
promise to pay to the order of Mr. Townsand & Harris, 
three hundred and seven 18-100 dollars. Jos. Dickinson.’ 

Indorsement :—‘ Pay order of Comstock & Andrews, 
TownsanD & Harris. Pay order B. Shackleford, Esq., 
Comstock & ANDREWS.’ And afterwards at the said term 
to-wit: Wednesday, the 30th May, A. D. 1838, comes the 
said pl’fs by their attorney, B. Shackleford, and also comes 
the s’d det't in his proper person, J. Dickinson, in said 
court, and says, that he cannot deny but that the said pl’f, 
D. A. Comstock and R. Andrews, has sustained damages 
in the premises, to the am’t of three hundred and ninety- 
three dollars and eighteen cents ($398,18) Therefore, it is 
considered by this court, that the said plf D. A. C. and 
R A. do recover of the said def't, J. D., the said damages 
in the premises as above confessed, am’t to three hundred 
and ninety-three dollars and 18 cents; also, the cost and 
charges of this court, am’t to three dollars and thirty-one 
cents and 1-4 cts, together with the damages, in all am't to 
the sum of $396,49, 1-2. Three hundred and ninety-six 
dollars and forty-nine and a half cents: 


18% cents for docket the case of D. A. C. & R. Andrews vs. J. Dickin- 


son. 123¢ cents for P!’ff’s app. 
63¢ cents fee filing 1 paper. —_— 
lg Def’ts app. 8,811¢ 
10 «3 “ Ent. Judg. 64¢ fif. 
BTig “Cost. tax. 123¢ satisf. 
123g “ “ Sig. record. 25 entries, 
18% ‘* “ Motion. 183 rules. 
873 “ f gae, damages. —— 
12k“ “ ent on calender, 8,983¢ 


119g “ “ record 62, execution issued 16 June, 1889.” 
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Pe oe The defendant objected to the admission of this evidence, 


First. Because there was no proof that the same was 4 


Eusruux judgment record. Second. Because the order of judgment 


Hanraav. 


is not signed by any clerk or any judge Third. Because 

there are no names of either party in the order of judgment 

and no judgment against any one; but the court overruled 

the objection, and admitted said évidence, and defendant's 

counsel excepted. The defendant then called John B. A 

Masse as a witness, who testified that he was clerk of said 

circuit court, and had been since January 2857; that he had 

the papers in the case of Comstock & Andrews vs. Dickinson; 

that he found them among the files in his office; that he 
had the execution, note and order to issue execution. The 

counsel for the defendant offered to read said papers in evi- 

dence, to which the plaintiff objected, because—Ist. The 

execution, by its face, purports to have been issued after the 
death of Joseph Dickinson, the defendant therein named 

2d. It was issued more than one year after the death of 
Dickinson. 38d It does not bear teste of any term or of any 
day in term of any court. 4th. It is not in the form pre 
scribed by law. 5th. It was issued without any judgment 
to support it 6th. The amount of the judgment described 
in it is different from the amount of the “judgment” read in 
evidence. 7th. The execution is void upon its face. 8th 

It is immaterial, because the return shows no levy or sale. 

9th. It is not returnable at any term of any court. But 
the court overruled the objections, to which ruling the de- 
fendant’s counsel excepted, and said execution, with the in- 
dorsement and return thereon, were read in evidence as fol- 
lows: 

[L. .] Territory of Wisconsin, county of Brown. ss. The 
United States of America, to the Sheriff of the county afore 
said, greeting: Whereas, judgment against Joseph Dick- 
inson, was recovered by David A. Comstock and Robert W. 
Andrews, in the district court of the United States for the 
county of Brown, at the May term, one thousand eight hun- 
dred and thirty-eight, at the suit of the said David A. Com- 
stock and Robert W. Andrews, aforesaid, for the sum of 
three hundred ninety-three dollars and 18 cents damages, 
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and three 98-100 dollars costs of suit by the said, in this ‘ha aon! 


behalf expended, whereof execution remains. These are, 


therefore, in the name of the United States of America, Buasruax 
to command you that you levy distress upon the goods and Hasrma. 


chattels of the said Joseph Dickinson, as aforesaid, except- 
ing such as the law exempts, and the want thereof, of his 
lands and tenements, and make sale thereof according to 
law in such cases made and provided, to the amount of said 
sums, and of the same so made, make due return within 
sixty days. Hereof fail not Witness the Hon ANDREW 
G. MILLER, judge of our said court, this fifteenth day of 
June, A. D. 1889. GARDNER CHILDS, Clerk. 

Noy. 27, 1889.—Received of Chas. Tuller, Sheriff, satis- 
faction in full of this execution. B. SHACKLEFORD, Pl’ffs’ 
Att’y. tpi 

Indorsement on same execution :—‘ David A. Comstock 
and Robert W. Andrews vs. Joseph Dickinson. UW. S's Dis- 
trict Court, May Term, 1889. Execution issued 15 June, 
1839, 


Damages, . 2 ° - $398 18 
Cost, F - - ' rs ns 5 8 93 
This Ex., 3 , A ° A £ 68 

$897 74 


Int from 80 May, 1888; returned Nov. 28, 1889, at 9 
o'clock, A.M. B. SHackLerorp.—This execution satisfied 
in full Casas. Foes, Sheriff” 

The defendant then offered in evidence a sheriff's deed for 
the premises in question, to Daniel Whitney, executed by 
Charles Tuller as late sheriff of the county of Brown, dated 
December 6th, 1841, and duly recorded, reciting a sale of 
said premises under an execution issued out of the district 
court of the county of Brown, in a cause in which Comstock 
& Andrews were plaintiffs and Joseph Dickinson defendant, 
commanding him to make the damages named in the judg- 
ment, of the personal property, or in default of that, of the 
real estate of J. Dickinson. To the admission of this deed 
in evidence the plaintiff objected, because—lst. The execu- 
tion upon which the land was zold was void. 2d. It does not 
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ion Re. appear that any certificate of sale was ever executed and 


filed according to the statute. 8d It does not appear that 
the premises were ever sold. 4th. If sold, it does not appear 
that the time for redemption had elapsed from the time of 
sale to the execution of the deed; which objections were 
overruled by the court, the plaintiff's counsel excepting 
thereto, and the deed was read in evidence. 

Thereupon the counsel for the plaintiff offered to prove by 
the administrator of Joseph Dickinson, that the sale to Whit 
ney, by the sheriff, if any, was made without his consent, 
and without the judgment being revived by scire facias or 
otherwise, against him or against the heirs; that the admin- 
istrator allowed the time for redemption to expire under an 
agreement with Whitney that he could redeem it at any 
time by paying ten per cent. interest thereon, and that the 
administrator never abandoned the claim of the heirs to said 
lot 28; that he consulted eminent counsel thereon years be- 
fore the sale to the plaintiff, and was advised that the title to 
the premises was in the heirs, notwithstanding the sale to 
Whitney, if any there was; to the introduction of which ev- 
idence the defendant objected; the court sustained the ob- 
jection, and the plaintiff excepted. 

Verdict and judgment for the defendant, from which the 
plaintiff appealed. 

James H. Howe, for appellant : 

1, At common law a judgment upon which no execution 
had issued, must, after the death of the defendant in the 
judgment, be revived by scire facias, first against the personal 
representatives, and, if no assets can be found in their hands, 
then against the heirs and terre-tenanta, Pennoir vs. Brace, 1 
Salkeld, 820; 2 Tidd’s Pr., 1119; Foster on Scire Facias, 71 
Law Lib., pp. 2-99 ; 2 Wms. on Ex’rs, 1700; 8 Bac. Abr.,404 

2. An execution issued without such a revivor, is void at 
common law, and a sale of real estate under it passes no title. 
Heapy vs. Parris, 6 Durn. & East., 868; Hildreth vs. Thomp- 
son, 16 Mass, 191. Writs of elegit could not issue in Eng- 
land without writs of scire facias, to revive them, against the 
heirs and terre-tenanta. 2 Saunders, 50 and 124 

8. These rules of the common law were not repealed by 
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the statutes of Michigan, in force in this state in 1888. [The June ng 


argument on this point by the counsel on both sides, is omit- 
ted, as the court declined to re-examine the law upon that 
subject as settled in 6 Wis, 410.] 

4. There never was any judgment against Joseph Dickin- 
son. The book from which the judgment (so called) was 
copied, was authenticated only by th fact that it was found 
in the office of the clerk of the circuit court The entry is 
not signed by any person, and there were never any plead- 
ings in the cause, nor any record made of it The judgment 
is in favor of “PI'f D. A. C.& RA,” and against “ Def't 
J. D.,” and is void for uncertainty. 

5. The court erred in admitting the sheriff's deed without 
any proof that any certificate of sale was ever executed and 
filed according to the statute, or that the premises were ever 
sold, or that before the execution of the deed the period lim- 
ited for redemption had expired. Where one has a special 
statute authority to convey lands on doing certain previous 
acts, the purchaser must show that all those acts have been 
performed, independent of the recitals in the deed of con 
veyance. 7 Cow., 88; 4 Wheat, 77; 12 Wend, 74; 16 id, 
563; 2 John, 280; 12 id, 218; 7 id, 585; 2 Starkie, 199; 
11 Wend., 422; 1 Bing., 209; 1 Cow., 622. 

6. The court erred in excluding the evidence offered, 
that the administrator allowed the time for redemption to 
expire under an agreement with Whitney for the redemp- 
tion at a future time on the payment of ten per cent. interest, 
and that the claim of the heirs to the premises was never 
abandoned. 

E. H. Elks, for respondent: 

1. The judgment was properly admitted. The book in 
which it was found purported to be a record of judgments in 
the district court of the United States for Brown county. It 
plainly shows a judgment in favor of David A. Comstock and 
Robert W. Andrews against Jos. Dickinson, and although 
not signed, must be presumed to have been duly rendered by 
the court, and recorded by the clerk. Briggs vs. Clark, 7 
How., (Miss.,) 457 ; Pender vs. Felts, 2 Smedes & Marsh., 535; 


Coleman vs. McKnight, 4 Mo., 83; Venable vs, McDonald, 4 
Vou. XU—18 
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‘Lacs Sa Dana, 386; Buckmaster vs. Carlin, 8 Scam., 104; Swiggart 


Vanstone 


Ha Soni. 


vs. Harber, 4 id., 864; Hall vs. Law, 2 Watts & Serg., 135; 
Porter vs. Brisbane, 1 Brevard, 881; Cash vs. Lyle, 2 id., 183; 
Gayle vs. Foster, Minor, 125; Matthews vs. Thompson, 8 Ham., 
272; Ordinary vs. McClure, 1 Bailey, 7; Kellogg, ex parte, 6 
Vt. 509; Egerton vs. Hart, 8 id., 207; Doe vs. Greenlee, 8 
Hawks’ Rep., 281, cited in 4 Phil Ev., Cow. & H.'s notes, p. 
286, Vilas vs. Reynolds, 6 Wis., 228, and cases there cited. 
2. The execution was properly received in evidence. The 
omission of the sheriff to set forth a levy and sale in his re- 


turn cannot affect the purchaser. Wheaton vs. Sexton, 4 


Wheat., 506; Voorhtes vs. Bank of U. S, 10 Peters, 477; 
Gates vs. Gaines, 10 Vt, 846; Barnes vs. Barnes, 6 id., 388; 
Clark vs. Foxcroft, 6 Greenl., 296; Sanders’ heirs vs. Norton, 
4 Monr., 464. 

8. The sheriff's deed was properly admitted. If no certif- 
icate of sale was ever executed and filed according to the 
statute, the purchaser is not prejudiced. Jackson vs. Young, 
5 Cow., 269; Jackson vs. Page, 4 Wend., 590; Curson vs. 
Doe, 6 Smedes & Marsh., 111. The time for redemption had 
expired before the date of the execution of the deed. In 
support of the deed counsel also cited Sumner vs. Moore, 2 
McLean, 59; Jackson vs. Rosevelt, 18 John., 97; Jackson vs. 
Bartlett, 8 id., 861; Owen vs. Simpson, 8 Watts, 87; Bishop 
vs. Gregory, 5 B. Monroe, 859; Mitchell vs. Evans, 5 How., 
(Miss.,) 548. 

4. The plaintiff’s offer to prove that the administrator 
allowed the time for redemption to expire under an agree- 
ment with Whitney, was properly rejected, because it does 
not appear that the administrator ever tendered to Whitney 
the amount alleged to have been agreed upon for the redemp- 
tion, and this after a lapse of seventeen years from the time 
of sale; and because the administrator had no authority to 
make such an agreement; and because the agreement was 
not in writing, as required by the statute of frauds Stat. 
Wis. Ter., 1889, p. 102, § 8 

5. In the cases cited from 1 Salkeld, and 6 Durn & East, 
the executions were held to be erroneous and irregular but 
not void. Where executions have been irregularly or erro- 
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neously issued, the courts have uniformly held that although Pe io 


they might be set aside defore a sale of real estate under 
them, yet a/ler sale the purchaser acquires a good title, the 
executions in such cases being not void, but voidable merely. 
Speer vs. Sample, 4 Watts, 867; Jackson vs. De Lancy, 18 
Johns.. 549; Bennett vs, Hamill, 2 Schoale & Lefroy, 566. 


By the Court, Dixon, C. J. We have been strongly urged 
to overrule the former decision of this court in this case, as 
to the effect of the statute of Michigan in dispensing with 
the necessity of a scire facvas in order to give any validity 
to the execution sale under which the respondent claims title. 
But whatever might be the opinion of the court as now con- 
stituted, upon that question, were it for the first time pre- 
sented, we are not inclined to re-examine the decision already 
made, upon which there was a motion for re-hearing argued 
and overruled. The question arose under an old statute no 
longer in force, and is not likely to arise again. And such 
being the case, we do not think the occasion justifies us in 
re-examining for the purposes of this case only, a question 
which has been once solemnly decided by the court, and 
that decision adhered to upon a motion for re-argument. 

This leaves the single question, whether the record of this 
. judgment was properly admitted in evidence on the last trial. 
The book was found in the proper custody for the records of 
the court, It purported to be such record, and the only 
ground of objection seems to be that it was not authenticated 
by the signature of the judge or clerk. It is true there was 
a provision of the statute in force at the time, requiring the 
judge to sign the record at the end of each day’s proceedings, 
But there is fair reason for saying that this provision was 
directory, and that it was not intended that its non-observ- 
ance should invalidate the judgments) We have been at 
some pains to inform ourselves as to the practice from those 
familiar with it at that early day, and among others from 
one of the judges of that district, and we learn that this 
provision of the statute was then regarded as directory, and 
that owing to the inability of the clerk to complete the record 
of each day’s proceedings in time, its observance was often ne- 
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June Term, glected. Under these circumstances we must hold the record 


Fisx 


sufficient. In addition to the authorities cited by the respon- 
dent’s counsel, the following may be referred to in support of 


Tart etal. its admissibility, Boston vs. Weymouth, 4 Cush, 542; Read 


12 2 


112 9478 
ee) 
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54 LRA 721n 


vs. Sutton, 2 Cush., 115. In the latter case the docket en- 
tries, which were not authenticated in any other manner 
than in this case, were held admissible as evidence and enti- 
tled to the same effect as a full record, the full record not 
-having been perfected at the time. The court said: “The 
docket is the record until the record is fully extended, and 
the same rules of presumed verity apply to it as to the rec- 
ord Every entry is a statement of the act of the court, and 
must be presumed to be made by its direction, either by a 
particular order for that entry, or by a general order, or by 
a general and recognized usage and practice, which presup- 
poses such order.” 
The judgment must be affirmed, with costs. 


Fisk vs. TANK and another. 


In an action for breach of a contract to make and set up on a steam boat, engines, 
&c., suitable for propelling the same, averments in the complaint that the 
defendants failed to complete the work by the time specified in the contract, 
by reason of which the plaintiff was deprived of the earnings of the boat 
during the period of such delay, and that upon trial the engines, &4c., proved 
unsuitable and defective, by reason of which the plaintiff was compelled to 
expend large sums in repairs and was deprived of the use of said boat while 
making the same, and finally was obliged to remove said engines from the 
boat, and purchase and put in new ones at a large expense, and lost the earn- 
ings of said boat during the time necessary to make such change, and lost 
also the wages of officers and hands employed on the boat during the time 
so spent in making repairs and changes, are not statements of several dis- 
tinct causes of action, or of separate demands upon different contracts, but 
of several breaches of one contract, and the plaintiff may at the trial give 
evidence concerning any or all of them. 

In an action on such a contract, the complaint failed to describe the contract 
truly, by omitting a stipulation therein that if the work should in any man- 
ner fail to answer the purposes intended, or prove defective on a trial of 
twenty days under an engineer approved by one of the defendants, it was to 
be made good by repairs of defects: Held, that under the present system of 
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pleading and practice, the variance was properly regarded as immacerial, it June Term, 


appearing thet a copy of the contract as proved was serred upon the defend- 
ants attorney some months before the trial, so thet he could not bare been 
misled or taken by sarpris. 

Where a complaint alleges that defendants are partners, and they fail, within the 
time allowed by law for an answer, to deny by affidavit the existence of the 
parwmership, in accordance with the statute (sec. $3, chap. 127, Stat. 1554), they 
must be deemed to have admitted it 

A depcaition should not be suppressed or excluded for want of a venue, or state- 
ment of the place where it was taken, either in its caption or im the certificate 
of the commissioner before whom it was taken. 

Tt is no objection to « deposition, that it was reduced to writing by the deponext 
instead of the commissioner before whom it was taken. 

4 copy of 4 contract between « deponent and ome of the parties to the mit, an- 
nexed to the deposition as an exhibit, iz not admismble in evidence against 
sath party, unless the non-production of the original is sufBciently accounted 
for; bot the exhibit may be rejected and the testimony of the witness as to 
other matters be received. 

Et ia a general role, that depcsitions reduced to writing by the depoment, or by a 
party to the suit or some third person, in sdrance of the examination before 
the proper officer, or copied from such previously written statement, must be 
rejected; but where the deponent is a party defendant to a suit, with the fact 
of partcership between bim and the other defendant admitted by the plead- 
ings, a paper signed by bim and annexed to his deposition as containing « 
correct slatement of a verbal contract made between such partnership and 
the plaintif®, may properly be received in evidence us an admission in writing 
by one of the partners, of the terms of such contract, although it appear that 
zach paper was written by the plaintiff and sent to the witness, before his ex- 
wnination; that fact, at most, only going to the credit of the witness 

In execatory contracts to furnish articles for a specific purpose, especially by man- 
ufscturers, there is an implied warranty that the articles delivered shall 
saswer the purpowt for which they were designed 

In case of « warranty, direct or implied, where the article purchased proves de- 
fective or unfit for the use intended, the purchaser may, without returning it 
or offering to retarn it, and without notifying the vendor of its defecta, bring 
bis action for the recovery of damages; or if sued for the price may set up 
aad have such damages allowed to him, by way of recoupment, from the sum 
stipulated to be paid 

The dictam in Getty 04. Roentres, 3 Chandler, 24, that where there is a warranty, 
bat no fraud, the vendee is not entitled, against the will of the vendor, to re- 
tarn the article and recover back the price paid, and thet in such case his 
only remedy ig by suit for damages, or by recoupment, in case he is med for 
the purchase money, is commented upon in this case. 

‘Where « contract to furnish and put up engines suitable for « certain boat, con- 
tained a stipulation, that if the work should prove defective or fail, on & 
trial of twenty days, to answer the purposes intended, it should be made 
good by repairs of defects, the right of the purchaser to recover damages on 
account of such defects does not depend upon his returning, or offering to re- 
tarn the articles furnished 
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Under such contract the right of the vendor or manufacturer to repair the de- 
fects, was limited to such defects as disclosed themselves within the twen- 
ty days allowed for such trial. 

Where the plaintiff in a suit on such contract, offers proof tending to show that 
when the machinery was put in operation, it did not answer the purposes for 
which it was intended, the defendants have a right to meet that proof by evi- 
dence that it was the weakness of the boat, and not their defective or un- 
akillful workmanship, which caused the failore in the operation of the ma- 
chinery. 

A stipulation in such contract to furnish “machinery adapted to, and suitable for 
the boat, and that would drive her from 12 to 15 miles per hour,’’ does not 
import any warranty, by the vendors, of the strength and capacity of the boat 
to endure the weight, shocks and friction of the machinery when in motion, 
but an obligation only to farnish machinery adequate to run a boat of such 
size and dimensions at the proposed speed, the purchaser taking the risk 
whether the boat is sufficiently strong for such machinery. 

If the machinery furnished under such contract was not delivered as soon as the 
contract required, and then proved defective and inadequate for the purpose, 
after the trial provided for in the agreement, and the vendors refused to 
make the repairs necessary to adapt the machinery to the purpose intended, 
the rule of damages is the difference in value between the machinery furn- 
ished and that called for by the contract, adding thereto the expenses which 
the defendant has actually incurred in his business as a conssquence of the 
failure of the defendants to perform their contract, which would include the 
wages and board of the officers and crew for the time they necessarily re- 
mained idle during the delay in furnishing the machinery, and during the 
time lost by breakages while testing the same, and during such reasonable 
time as was required for repairing it, or for procuring new and suitable ma- 
chinery in its stead, if necessary, to which also may be added interest. 


APPEAL from the Circuit Court for Brown County. 


The complaint alleged, that on the 15th of May, 1855, 
the defendants, Tank and Verbeck, were partners, under the 
name of the “ Howard Foundry,” and in that name, in con- 
sideration of $5,300, to be paid, one-fourth as defendants 
should require it during the progress of the work therein- 
after named, one-fourth after the same was duly completed, 
tried and approved by the plaintiff, and the balance in three 
and six months thereafter, agreed with the plaintiff to 
construct and set up on the steamboat, “Fannie Fisk,” two 
steam engines and boiler, with shafts, smoke pipe, pump and 
all the usual fixtures and appurtenances, of sufficient power 
to propel said boat on the waters of Green Bay and Fox 
River, from twelve to fifteen miles per hour, and to be in 
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all respects suitable for propelling said boat on said waters, as nae 


for which the same was expressly designed and built by the 
plaintiff, and to have the same completed and ready for use 
on the 1st day of August of that year; that the plaintiff had 
performed al] things which, by said agreement he was re- 
quired to do; yet the defendants had failed to comply with 
their agreement, and did not get said engines, &., ready for 
trial until the 18th of April, 1856, by reason of which the 
plaintiff was deprived of the earnings of said boat from the 
lst of August, 1856, until that date, which would have ex- 
ceeded $3,000; that upon trial said engines proved so un- 
suited to the purpose for which they were intended, by rea- 
son of their unskillful design and construction, that the plain- 
tiff was obliged to expend $1,000 in repairs thereof, and for 
more than forty days, between said 18th of April, and the 
15th of July ensuing, was deprived of the earnings which he 
would otherwise have derived from the use of said boat, ex- 
ceeding $1,000; and on said last mentioned day, was obliged 
to lay up said boat, remove said engines therefrom, and ex- 
pend $3,000 in purchasing and setting up new engines for 
the same, and $1,000 in necessary alterations in said boat, 
occasioned by the change of said engines, and for the space 
of forty-nine days necessarily consumed in procuring and 
setting up such new engines, was deprived of the earnings 
which he ought to have derived from the use of said boat, 
amounting to over $1,224; that the pump placed in said 
boat by the defendants, was utterly worthless to the plaintiff, 
and before he could use the boat, he was obliged to place a 
new steam engine and pump therein, at an expense of over 
$250; that the plaintiff, relying upon the agreement of the 
defendants, employed officers and hands upon said boat, and 
was obliged to pay them during the time it was thus unem- 
ployed, for wages and board, over $1,000; wherefore he de- 
manded judgment for said several sums, with interest. 

The answer of the defendant 7ank, denies that he was at 
any time a partner in trade with said Verbeck; but al- 
leges that in September, 1854, he leased the said “ Howard 
Foundry” to said Verbeck, who then took possession thereof, 
and commenced doing the business of a machinist and en- 
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= en gine builder therein, and that the promises in the complaint 
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mentioned, if made, were made by said Verbeck alone, and not 
jointly with said Zank. The defendant, for further answer, 
alleges upon information, that said Verbeck did agree to con- 
struct and set up in said steamboat, ‘Fannie Fisk,” two 
vertical steam engines, with their boiler, &c., of sufficient 
power for a boat of its size and tonnage, and that the same 
were ordered by the plaintiff for that boat, and were intend- 
ed by him to be used in propelling it on the waters of Green 
Bay and Fox River, but denies that Verbeck undertook to 
construct said engines, &c., of sufficient power to propel said 
boat on said waters, from twelve to fifteen miles per hour, 
and denies that Verbeck undertook that said engines, &c., 
should be suitable for propelling said boat in said waters, 
but, on the contrary, avers that said Verbeck’s undertaking 
was to construct and set up engines, &c., of sufficient power 
to propel said boat with the usual rate of speed on said wa- 
ters, and that the same were to be in all respects suitable for 
propelling said boat on said waters, provided the hull of said 
boat was sufficiently strong to bear the weight, power and 
friction of said engines and other machinery. 

The answer further states, that about the 10th day of Au- 
gust, 1855, the plaintiff, for a sufficient consideration, agreed 
with Verbeck to extend the time for the completion of said 
engines, &c., until the same could be completed by reasona- 
ble diligence; that by a further change of the agreement 
with Verbeck, the plaintiff furnished the boiler for said boat, 
at a cost of $2,284, at his own risk; that Verdeck caused said 
engines, &c., to be completed, and set up on said boat, on 
the 17th day of December, 1855, which was as soon as the 
same could reasonably be done; that said boat then made 
her trial trip on the waters of Green Bay and Fox River; 
that said engines, &c., were then accepted by the plainnff; 
that said boat continued to run on said waters until the 
close of navigation of that year, and was then laid up for 
the winter; that at the opening of navigation in the spring, 
said engines, &c., underwent the usual repairs in such cases 
required ; that said boat began to run her regular trips about 
the 8d of April, 1856, and continued to do so until about 
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the 26th of that month, when, by reason of the straining = a 


and shaking of the bull of said boat, the entablature of said 
engines became broken while said boat was running upon 
Green Bay; that said boat was then repaired, and a new en- 
tablature placed therein, with additional braces and bands 
for the support of said engines, &c.; that said repairs were 
completed about the 13th of May, 1856, from which time 
until the 15th of July ensuing, said boat ran her regular 
trips, during all which time said engines, &c., continued in 
good order; and that the defendant was not notified by the 
plaintiff, on or before the said 15th day of July, of any break 
or defect in said engines, &., or of the intention of the plain- 
tiff to have the same removed from said boat. The answer 
further avers, that the hull of said boat was built in the 
year 1850, solely for river navigation, and was wholly unfit 
for the navigation of Green Bay; that the engines, &., fur- 
nished for said boat by Verbeck, were constructed and put up 
in a workmanlike manner, according to his contract; that the 
game were sufficient to propel said boat, or any boat of 
equal size and tonnage, through the waters of Green Bay 
about twelve miles per hour; and that any failure to make 
that speed, and all the injuries which said engines, &., sus- 
tained, did not result from any defect in the construction or 
setting up of the same, but were solely caused by the want 
of strength in the hull of said boat, to bear their weight, 
pressure and friction while navigating the waters of Green 
Bay; for which reason only the plaintiff caused said en- 
gines, &c., to be removed from said boat The answer also 
denied all the allegations of the complaint not specifically 
admitted, and averred that there was yet due and unpaid of 
the said $5,800, the sum of $900, which said Verbeck had as- 
signed to the defendant Tank, and for which he demanded 
judgment. Neither the complaint nor answer was verified. 

After the jury had been empannelled, the defendant moved 
that the plaintiff be compelled to elect which of the claims 
mentioned in the “first cause of action” stated in the com- 
plaint, he would rely upon, which motion was denied by the 
court, and exception duly taken. 

The plaintiff offered in evidence a deposition of the de- 
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June Term, fendant Verbeck, taken under a commission issued out of the 
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cireuit court for Brown county and directed to Henry H. 
Bostwick, a commissioner for the state of Wisconsin, resi- 
ding in the city of Auburn, N. Y. The caption of the de- 
position was as follows: “Brown County Circuit Court 
Answers made by Guido F. Verbeck, of the city of Auburn, 
in the state of New York, a witness sworn and examined, un- 
der and by virtue of the annexed commission, before Henry 
EH. Bostwick, residing in the city aforesaid, the commissioner 
therein named, in a certain cause now pending, &;” and 
the certificate of the commissioner was in the following 
words: “I do hereby certify that the foregoing answers were 
made by Guido F. Verbeck, after being first duly sworn ac- 
cording to law, to the several interrogatories, cross-interroga- 
tories, &c., in this commission, as therein set forth, and that 
the same was this day done before me in accordance with 
the requirements of said commission. 
H. H. Bostwick, Commissioner. 

“ Auburn, Sept, 25th, 1858.” 

The witness, in answer to interrogatories by the plaintiff, 
referred to several papers as annexed to his deposition 
and marked respectively, A, B and C. The paper marked 
A, was in the handwriting of the witness, being the es- 
timate referred to in the first clause of the agreement set 
forth in the paper marked C. B was a copy in the handwni- 
ting of the witness, of contracts alleged to have been entered 
into between Tank and Verbeck, on the 26th of September, 
1854. These contracts were: Ist. A lease from Zank to 
Verbeck, of the Howard Foundry for the term of one year, 
Verbeck agreeing to carry on the business to his best ability, 
and to pay interest at seven per cent. for the capital invested. 
2d. An agreement purporting to be be signed by said Zank 
and Verbeck, in which, after referring to said lease, it is said, 
“We have the following understanding, which we will faith- 
fully keep: the interest on the whole capital being heavy, 
the first party (Zank) promises not to count this against the 
second party, (Verbeck,) if the business not proves to be 
able to pay it after the second party has counted one and a 
half dollars a day for his services; if it however does well 
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and can pay the interest out of the profits, G. Verbeck shall =. 


next count himself three dollars per day, and what may be 
over shall be equally divided.” 


Fir 


The paper marked C was as follows: “Memorandum of Tum eal 


verbal contract entered into and made on the part of Guido 
F. Verbeck on the part of the Howard Foundry, and Jod & 
Fisk, in the month of May, 1855. First Said Fisk applied 
to said Verleck for an estimate for what he would set up in 
the steamboat called Fannie Fisk, an engine, boiler, &c., up- 
on which said Verbeck presented the following estimate of 
cost of a steam engine, boiler, &c: [here follows a descrip- 
tion of them;} engine, boiler, shaft, &., complete, to be put 
up on board the boat in running order, at the foundry dock, 
for $4,500, payable one fourth down, one fourth twenty days 
after running, one fourth in three months after second pay- 

ment, and one fourth six months after second payment 
Second. That said Verbeck, after presenting the foregoing 
copy of proposition to said Fisk, proposed te put into said 
boat a different kind of machinery, viz, two perpendicular 
engines of 16 in bore and 30 in stroke, for an additional 
sam of $800, making $5,300 forall complete. Said Fisk 
replied that he knew nothing about steamboats or engines; 
that there was the boat, and all he wanted was machinery 
adapted to and suitable for the boat, and that would drive 
her from 12 to 15 miles an hour, but would be satisfied with 
12 miles regular speed; that the payment of 14 down was 
changed, to be paid as should be drawn for by said Verbeck, 
at Howard Foundry, in merchandise and cash, as wanted, as 
the work progressed. Third That said Verbeck agreed, on 
the part of the Howard Foundry, to make, furnish and put 
into the steamer Fannie Fisk, the machinery, &., proposed 
by him, for the sum of $5,800, and to be completed by the 
first of August, 1855, to answer all the purposes desired by 
said Fisk, payments as before stated; and should the work 
in any manner prove defective or fail, on a trial of 20 days 
under an engineer of Verbeck’s approval or furnishing, to ans- 
wer the purposes intended, it was to be made good by repairs 
of defecta. Fourth In the plan and construction of the ma- 
chinery put into the steamer Fannie by me, on account of 
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Jen Teo Howard Foundry, said Fisk never gave any orders or direc- 
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tions, but left it entirely to my judgment, he being satisfied if 
answering the undertaking. The above and foregoing is sub- 
stantially the verbal agreement made by me on the part of 
Howard Foundry with J. S Fisk. 

Auburn, Dec. 22, 1857. (Signed,) Guipo F. VERBECK.” 

This paper, the witness testified, was in the handwniting of 
the plaintiff Fisk, except the signature, which was his own ; 
that the paper had been presented to him by Fisk, and he 
had signed it to show what the verbal contract was in relation 
to the engines and machinery. 

The defendant Tank objected to the admission of said 
deposition in evidence, 1. Because there is no venue to 
the deposition. 2. Because the deposition does not state 
where it was taken. 8. Because witness could not be in- 
dicted for perjury. 4 Because deposition is in hand-writ- 
ing of witness. 6. Because interrogatories are not propound- 
ed to the witness by the commissioner. 6. Because part 
of the deposition is in the hand-writing of the plaintiff Fisk. 
7. Because copies are attached to the deposition, while the 
originals are unaccounted for. The court overruled the 
objections, the defendant excepting, and the deposition, in- 
cluding the exhibits, was read in evidence. 

The defendant's counsel objected to the interrogatories pro- 
pounded by the plaintiff in relation to the several papers 
marked A, B and ©, and to the introduction of those papers 
in evidence, on the ground that they were immaterial and 
irrelevant. Against the admission of the paper marked C, 
they urged that it was not executed by any of the parties to 
the contract involved in this suit; that it was not the 
contract made between Fisk and Verbeck or the Howard 
Foundry; and that said paper was drawn up upon the part 
of the plaintiff, in this state, and forwarded to the witness, for 
the purpose of making evidence against the defendant Zank, 
and in favor of the plaintiff But the court overruled the 
objections, and the defendant excepted. 

The deposition of Verbeck, so far as it is deemed necessary 
to state it here, was, that from the 26th of September, 1854, 
until about the 20th of July, 1855, he was engaged in the 
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Howard Foundry as lessee and partner of Tank, under the i yay 


firm name of the Howard Foundry; that the paper produc- 
ed by him, marked C, is a full and true statement of the 
contract under which said engines were furnished; that Fisk 
had paid over $4,500 on the contract, and pretty nearly the 
amount agreed upon; that he, Verbeck, proposed the change 
from a horizontal engine to two vertical engines; that he 
had opportunity to examine the boat before constructing said 
engines; that the bulkheads were taken out and keelsons 
put in, and the sides of the boat planked in arches, and hog- 
chains placed under the deck, by his advice, to fit the boat 
for vertical instead of horizontal engines; that the machine- 
ry was completed and set up in the boat so as to be ready 
for atria] trip, about the 15th of November, 1855, and finally 
completed ready for running, about the 19th or 20th of 
April, 1856; that the next day after the delivery of the 
boat, he left Green Bay, and has been absent ever since; 
that Fisk gave no orders or directions as to the manner in 
which the engines should be constructed; that the time for 
the second payment was fixed at twenty days after delivery, 
in order to give time for trial of the machinery; that the 
trial of said machinery was made under John Longworth, 
an engineer recommended by him; that the trial trip was 
made in November, 1855; that the plaintiff received the boat 
and machinery from his hands about the 20th of April, 1856; 
that the witness did guarantee that the engines should be 
suitable for said boat, no mention being made in the contract 
of the strength of the boat; that he did not agree to take 
on himself any responsibility as to the fitness of said boat, 
in point of strength, to bear the working of said engines; 
that said engines were properly constructed, so far as he had 
any personal knowledge; that they were manufactured in a 
good, workmanlike manner, and were intended to be suitable 
for said boat, and that the plaintiff did not accept the en- 
gines, or express any dissatisfaction with them, on the trial 
tri 

The plaintiff also introduced proof that after the boat was 
delivered to him for use in April, 1856, breaks occurred in 
the machinery so often that between that time and the 15th 
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and forty days for repairs; and on the day last mentioned 
the engineer, John Longworth, refused to run it any longer, 
and it was laid up and the engines taken out. Proof was ~ 
introduced on the one side to show that the breakage of the 
machinery was owing to defects in its design or construction, 
or in the mode of setting it up, and on the other side to show 
that it was owing to the defective construction of the boat 
and its want of strength to bear the weight, &c., of the ma- 
chinery necessary to propel it, at the rate of speed required, 
in the waters of Green Bay. As tending to prove the latter 
it was shown that the hull of the boat was built for the pur- 
pose of navigating Fox River and not for the navigation of 
Green Bay. Some evidence was also given for the purpose 
of showing that Verbeck caused some alterations to be made 
in the boat to fit it for vertical engines, which alterations it 
was contended reduced its strength. It was proved that 
after the plaintiff removed the vertical engines from the boat, 
he procured from New York, in their stead, a pair of hori- 
zontal engines, at a cost of about $3,000, including freight 
and travelling expenses of himself and his engineer, and the 
expense of setting up the new engines and of preparing the 
boat to receive them. It appeared, also, that the new en- 
gines were of one-third or one-fourth more power than those 
removed; and some evidence was given tending to show 
that when they were put in, some alterations were made in 
the boat, so as to increase its strength. There was also some 
proof tending to show that the engines built by Verbeck were 
of sufficient power to propel a boat of the size, &c, of the 
“Fannie Fisk” through the waters of Green Bay at the rate 
of speed required by the contract, provided such boat were 
strong enough to sustain the weight and pressure of the ma- 
chinery. Some evidence was adduced for the purpose of 
showing that the first engines might have been secured in the 
boat in a different manner, at a moderate expense, so as to 
obviate the danger of breakage, and some evidence also upon 
the question whether, according to the common usage and 
course of business, it was the province of the machinist or of 
the employer or his ship carpenter to determine the strength 
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of the boat and its sufficiency for the machinery to be placed a a 


therein. It was also in proof that a portion of the machine- 
ry furnished by the Howard Foundry was still left in the 
boat and used in connection with the new engines, to wit, 
the boiler, smoke pipes, stay-rods, flanges, pillow-blocks, ex- 
centrics, connecting rods, steam pipe, and perhaps some other 
parts. There was also proof that in June, 1856, (before the 
vertical engines were taken out), the captain of the boat, in 
the absence of Fisk, applied to Tank to make some repairs 
of the machinery, and he at first replied that he would make 
no more repairs upon the boat uuless Fisk would pay for 
them, but afterwards, on the same day, promised to make 
the repairs without charge. The plaintiff Fisk testified in 
regard to the repairs of the machinery, in substance as fol- 
lows: “About the latter part of June, 1856, I went to Tank 
to see if I could get the machinery repaired. He complained 
that he had lost a good deal in building it and that I still 
owed him a balance upon it, and said he would not throw 
away any more in work upon it, nor allow anything more 
done in the foundry for the boat unless I would pay the bill 
every night. J asked him if he would allow the foreman to 
make the repairs I wanted then, if I would pay the bill, and 
he assented and set the men at work. At that time I insist- 
ed on his making repairs without cost to me, and he insisted 
that the engines had been delivered and that he was not lia- 
ble to make the repairs; that the engines were built by Ver- 
beck, and he had nothing to do with the contract and had lost 
enough by it. Idon’t think I told Mr. Tank I should return 
the machinery to him, nor that I should return it to the 
Howard Foundry. I told him if he would not make the 
machinery work, I should have to throw it out, and claim 
damages from him” sk also testified that Zank had 
presented to him a bill for repairs to the machinery, made 
between the 18th of April and the 12th of July, 1856, 
amounting to $631 68, and added: “I have not distinctly 
paid him. I have accounts against him. Have not paid the 
balance claimed on the machinery; have always claimed 
there was no balance.” In reference to the offer to return 
the old engines, Mr. Fisk testified: “I had repeated con- 
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new engines and the commencement of this suit I told 
him that he could send and get the engines, for they were 
of no use to me; that I thought he could fit them up and 
make them answer for stationary purposes, to sell them. I 
have always held the engines subject to Mr. Tank; always 
supposed he would take them. The last time I made this 
offer it was made in writing, and accompanied by a demand 
for $8,000, as a settlement.” There was also proof showing 
that during the delays caused by the breaking of the ma- 
chinery, and during the time spent in procuring and setting 
up the new engines, the officers and crew of the boat were 
under pay, and showing the amount of wages paid to them 
by the plaintiff during such delays. 

At the time the testimony on the part of the plaintiff was 
closed, the counsel for the defendant Zank moved for a judg- 
ment of non-suit, which motion was overruled and exception 
duly taken. The reasons assigned for the motion, being 
stated at length in the argument of counsel in this court as 
reported, are here omitted. When the testimony on both 
sides was closed, the defendant’s counsel asked the court to 
instruct the jury as follows: 

1. That the plaintiff is bound by his own proofs, and if 
such proofs disclose a contract which does not establish a 
partnership between the defendants, Tank is not liable to 
the plaintiff for any damages in this case. 

2. That in that case there can be no partnership between 
the defendants, without either a positive and unconditional 
agreement to divide the profits of the business, or an actual 
division and enjoyment of such profits by and between the 
parties, and this the plaintiff is bound to prove. 

8. That the lease and agreement referred to in the depo- 
sition of Guido F. Verbeck does not establish a partnership 
between the defendants, unless the jury find that at some 
time during the continuance of the lease and agreement, 
there was an actual communion or division of the profits of 
the business of the foundry between the defendants. 

4. That the mere statement in the deposition of the de- 
fendant Verbeck, that he was a partner, or “a lessee and part- 
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ner” with Zank, is no proof, if the contract mentioned and 

referred to in the deposition does not create such partnership, 

or unless there was an actual division of profit between the 
es. 

5. That if the contract proved shows that the defendants, 
or either of them, were to repair the defects in the engine, or 
if the contract proved shows that “should the work in any 
manner prove defective, or fail on a trial of twenty days, un- 
der an engineer of Verbeck’s approval or furnishing, to an- 
swer the purposes intended, it was to be made good by re- 
pairs of defects,” such a variance is material, and the plain- 
tiff cannot recover in this action. : 

6. That the plaintiff is bound to prove that he has fulfil- 
led and performed all the conditions of the contract on his 
part, and that without such proof the plaintiff cannot re- 
cover. 

7. That if any part of the contract price for the engines 
in question remains unpaid, the contract is not performed by 
the plaintiff, and he cannot recover. 

8. That if the jury find that the engines were accepted 
and reduced to use by the plaintiff, without notice that he 
would claim damages, such acceptance and use is a waiver 
of the plaintiffs right to claim damages for non-performance 
or mal-performance of the contract in this action. 

9. That if the jury find that the plaintiff has paid the 
second installment of the contract price for the vertical en- 
gines, he must be deemed to have approved the work, and 
to have waived all right to claim damages resulting from de- 
fects in the machinery. 

10. Thatif the jury find that the plaintiff has kept and 
retained any material part of the machinery manufactured 
by Verbeck and set up in the boat, he cannot recover in this 
action, the contract being entire. 

11. That if the jury find that the defendants had no no- 
tice of the plaintiff's intention to take out the old engines and 
put in the new, between the time of Mr. Fisk's conversation 
with Mr. Tank (in which he told Mr. Tank that “if the old 
engines did not work, he would throw them out and get 
new ones,” or words to that effect), and the time when the 
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no opportunity of putting in such new engines, or other new 
machinery, during that time, the plaintiff cannot recover the 
cost of putting in the new engines or new machinery. 

12. That if the jury find that the plaintiff did not return, 
or offer to return the old engines, or any material part of 
the machinery, to the defendants, he cannot recover in this 
action. 

13. That if the jury find that the plaintiff did not return, 
or offer to return the engines set up in the boat by Verbeck, 
before he incorporated the parts of the first machinery into 
the new engines, the plaintiff cannot recover the cost of such 
new engines, or the expense of setting up the same in the 
boat. 

14 That an offer to return those parts of the first machin- 
ery which were taken out of the boat by the plaintiff, would 
be too late after he had taken and incorporated the parts re- 
tained by him into the new machinery. 

15. That mere notice given by the plaintiff to the defend- 
ants, that they could have the property, or any part of it, if 
they called for it, does not amount to an offer to return. 

16. That if the jury find that the plaintiff told Mr. Tank, 
that if the machinery would not work he would throw it out 
and claim damages, he imposed upon himself the duty to 
notify Mr. Tank that the machinery had failed prior to his 
taking out such machinery, and if he failed so to notify 
Tank, he cannot recover the cost of putting in such new en- 
gines. 

17. Thatif the jury find that the breaks in the machin- 
ery were caused by the weakness of the boat, or partly by 
the weakness of the boat, and partly by defects in the design 
or construction of the machinery, the plaintiff cannot recover 
any damages for such breaks, or any expenses incurred in 
consequence thereof. 

18. That if the plaintiff employed the defendants to 
make and set up the engines in question in a boat which 
was unsuitable, or too weak to bear the working of such en- 
gines, the plaintiff is in fault. 

19. That the plaintiff was bound to use ordinary care in 
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ascertaining and assuring himself of the sufficiency of the 
boat, before the engines were put in it, and before contract- 
ing for the machinery; and if he neglected to take this pre- 
caution, and the damages are in any measure attributable to 
such neglect on his part, he cannot recover any such dam- 
ages from the defendants. 

20. That if the jury have any doubts as to whether the 
fault is the plaintiff's or the defendants’, with respect to any 
of the alleged injuries or claims, their verdict must be for 
the defendants, upon all claims thus doubtful. 

21. It being proved and admitted that the new engines 
bought by the plaintiff are of one-third more power than the 
first engines, the defendants are entitled toa deduction of 
one-third of the price paid by the plaintiff for such engines, 
if the jury find the vertical engines were of sufficient power 
to propel the boat at the rate of speed required by the con- 
tract. 

All of which instructions the court refused to give, and 
the defendant's counsel excepted. 

The respondent’s counsel asked the court to instruct the 
jury as follows: 

1. That the plaintiff having alleged in his complaint that 
at the time he contracted with the Howard Foundry for the 
machinery for the steamboat Fannie Fisk, the defendants, 
Tank and Verbeck, were copartners, under the name, firm and 
style of the Howard Foundry, and that allegation not having 
been denied by the affidavit of the defendants or either of 
them, or by any one on their behalf, the jury must take that 
allegation of copartnership to be true, and must find that 
the defendants were copartners at the time stated in the 
complaint 

2. Thatif the jury find that the defendants were at the 
time of making the contract aforesaid, connected in business 

upon the terms of the agreements set forth in the deposition 
of the said Verbeck, those agreements constituted them co- 
partners, at least as to persons contracting with the Howard 
Foundry, and the jury will so find. 

8. If the jury shall find that the defendants were copart- 

ners as alleged in the complaint, then the defendant Junk is 
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same extent that the defendant Verbeck is. 

4 If the jury should find that the defendants contracted 
with the plaintiff to make, construct, and set up in their 
proper places on the steamboat Fannie Fisk, the engines, 
boilers, smoke-pipe, shafts, pump, and all the usual and ne- 
cessary fixtures and appurtenances for the same, of sufficient 
power and capacity to propel said steamboat in the waters of 
Green Bay and Fox River, at a speed of from twelve to fif- 
teen miles per hour, and to be in all respects suitable and 
competent for working and propelling said steamboat on said 
waters; and should also find that the machinery furnished 
was not in all respects suitable and competent for working 
said boat on said waters, the defendants are equally liable for 
damages, whether the defects in said machinery arose from 
the faulty design or construction thereof, or from the defect- 
ive manner of setting it up on board of said boat. 

5. If the plaintiff ordered machinery of the defendants 
for a special purpose, and the defendants supplied and sold 


‘it for that purpose, the defendants are deemed in law to have 


warranted it to be fit for that purpose. 

6. If it proved unsuited to the purpose for which it was 
ordered, orif any part of it was unsuited for that purpose, 
the plaintiff might either return, or offer to return, the whole 
property to the defendants, and thereupon recover the whole 
price paid for it, or he might retain such parts as were suited 
to the purpose for which the whole was ordered, and repair 
or supply such parts as were unsuitable for that purpose, and 
recover of the defendants the cost of repairing or supplying 
the defective parts. 

7. If the jury shall find that one of the defendants was 
out of the country when any part of such machinery proved 
defective, and not in a situation to repair or supply the same, 
and that the other defendant refused to repair or supply the 
same, it was the right of the plaintiff to do 30; and it was 
further his right to adopt the speediest and surest method of 
doing it which was known to him at the time. 

8. Ifthe jury should find that the defendants, in order 
to set up their engines, removed any of the timbers in said 
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boat, and thereby rendered her materially weaker, they ara June es 


thereby estopped from showing that the failure of the ma- 
chinery was owing to the weakness of the boat 


Fic 


9. If thejury find that said boat was capable of sustain- Tanx etal 


ing horizontal engines of equal power with the engines fur- 
nished by the defendants, set up as horizontal engines usu- 
ally are set up, they will find for the plaintiff, notwithstand- 
ing they may believe that the vertical engines furnished by 
the defendants were sufficient to propel said boat if they had 
been differently set up, or if said boat had been differently 
constructed. 

10. If the jury shall find for the plaintiff, they will assess 
to him, for his damages, besides the money expended by him 
for repairs of the defective machinery, all such sums as the 
plaintiff paid to the crew of his boat for their wages during 
the time the machinery was being repaired; and may also 
assess interest on such sums from the time they were paid. 

The court gave the jury all of said instructions and the de- 
fendant’s counsel excepted. 

Verdict for the plaintiff for $3,500. Motion for a new 
trial overruled, and defendant excepted. Judgment in ac- 
cordance with the verdict, from which the defendant Tank 
appealed. 

John C. Neville and #. H. His, for appellant, in support 
of the objection taken to the deposition of Verbeck, on the 
ground that it is in the handwriting of the deponent, cited 
Amory vs. Fellowes, 5 Mass, 219; Carmalt vs. Post, 8 Watts, 
406; Bailis vs. Cochran, 2 John, 417; Armstrong vs. Bur- 
row, 6 Watts, 266. In support of the objection on the ground 
that part of said deposition is in the handwmiting of the 
plaintiff, they cited Clement vs. Hadlock, 138 N. H, 185; 
Amory vs. Fellows, and Carmalt vs. Post, supra; 7 U. S Dig., 
225; 2 id, 212. 

IL The evidence offered by the plaintiff to show that, in 
place of the old machinery, new machinery was obtained, at 
a cost of $3,000; that offered to show the delay of the boat 
in running, and the payment by the plaintiff of wages to 
hands, &c., from July 15th to September 2d; and that of- 
fered to show that the machinery was defective and unsuited 
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for a boat like the Fannie Fisk, should have been ruled out, 
1. Because it was not preceded by any proof that the plain- 
tiff ever returned or offered to return the machinery alleged 
to be defective. He was bound to place the defendants in as 
good a condition as he could before incurring any such ex- 
pense, and to give them a fair opportunity to supply any de- 
fects, Dewey vs. Hrie, 2 Harris, 218; Frankenjield vs. Frey- 
man, 1 id., 56; Freeman vs. Clute, 3 Barb., 424 The con- 
tract also provided that they should supply any defects in 
the machinery. If they failed to do this, the plaintiff's only 
remedy was a return of the whole property, and a recovery 
of the amount paid by him to the defendants 2. The sum 
expended for new machinery is no proper measure of the 
plaintiff's damages, especially when that new machinery did 
not, either in design or construction, conform to the specifica- 
tions of his contract with the defendants, and the new en- 
gines were of one third more power than those built by Ver- 
beck, Chitty on Con., 569, 741-3; Freeman vs. Clute, supra; 
Sprague vs. Blake, 20 Wend., 61. The plaintiff might have 
remedied the difficulties by setting up the first engines differ- 
ently, and this, as the less expensive course, he was bound to 
adopt. Chitty on Con, 872; Miller vs. Mar. Church, 7 
Greenl., 51. 

IIL The court erred in denying the defendant's motion 
fora non-suit. 1. The proof does not establish a partner- 
ship between the defendants. Stephens’ Nisi Prius, 8, 2380; 
Coll. on Part. 23 and § 85; Story on Part, §§ 80-47. Hav- 
ing undertaken to show the actual arrangement existing be- 
tween Tank and Verbeck, and this arrangement not constitut- 
ing them partners, he cannot claim the benefit of the statute, 
which requires the defendants to deny the partnership by 
affidavit. 2. There is a material variance between the con- 
tract described in the complaint and that proved. 1 Greenl. 
Ky., §§ 63, 66, 68, 69; 2 Starkio on Ev., pt 1, pp. 59, 60, 
and notes; Ames vs. Ames, 5 Wis, 160; 8 Wend, 874 3 
The plaintiff failed to prove full performance of the contract 
on his part, and it appears from his own showing that he has 
not paid the full contract price for the machinery in ques- 
tion. Chitty on Con, 736, 748. 4 The machinery was 
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sufficient notice that he would claim damages. He paid the 
second installment of the contract price and approved the 
work. Sprague vs. Blake, Frankenfield vs. Freyman, and 
Dewey vs. Erie, supra; Chitty on Con., 459-61; Perley vs. 
Balch, 23 Pick. 288. 5. The plaintiff still retains in his 
possession the whole machinery, and in his use a large por- 
tion of the machinery specified in the contract, and has nev- 
er returned, or offered to return, the same. See cases cited 
under the previous point 6. The plaintiff put new engines 
into the boat without notifying or consulting the defendants, 
thereby abandoning the contract and all rights under it 
Cases in Wend. and Harris above cited. 7. The plaintiff 
has so confounded the measure of damages by his own acts 
in taking out the old and putting in the new engines, that 
they cannot be ascertained by the defendants.) 2 Pars on 
Con., 475-6; Sprague vs. Blake, supra. 
IV. The court erred in refusing to give the jury the sev- 
eral instructions asked for by the defendants. In support 
of the instructions thus refused respectively, counsel cited 
authorities as follows: For the first, Rice vs. Austin, 17 
Mass, 197; Story on Part., §§ 30-47. For the second, third 
and fourth; Story on Part, §§ 35-47; Coll on Part, §§ 25- 
35; for the fifth, 1 Greenl. Ev. § § 63, 66, 68, 69; 2 Starkie 
on Ev., pt. 1, pp. 59, 60, and notes; Ames vs. Ames, supra; 
Stone vs. Knowlton, 8 Wend., 374; Penny vs. Porter, 2 East, 
2; Hatch vs. Adams, 8 Cow., 35; for the sixth, Chitty on 
Con., 242-8; for the seventh, Lawrence vs. Simons 4 Barb., 
854; for those numbered from eighth to sixteenth, cases 
above cited from 1 and 2 Harris and 20 Wend., with 2 Pars. 
on Con., 29-33, and notes; Chitty on Con, 458, 741-3, and 
notes; Hills vs. Bannister, 8 Cow., 31; 2 Kent’s Comm, 480; 
for those numbered from seventeenth to twentieth, Tonaw- 
anda R. R. Co. vs. Munger, 5 Denio, 255; R RB. Co. vs. As- 
pel, 23 Penn. St, 147; Brownell vs. Flagler, 5 Hill, 282; 
Brown vs. Maxwell, 6 id.,692; Hartfield vs. Roper, 21 Wend. 
616; Spencer vs. Utica and S. R. RB. Co, 5 Barb., 837; Clark 
vs. U.and & R. R. Oo, 11 id., 112; Haring’s Adm'z vs. N. 
Y.& E.R R,18 id, 9; Willet’s Adm'rs vs. RER RR, 14 
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Jane Term, id., 585; Laing vs. Colder, 8 Barr, 482; Kase vs. John, 10 
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Watts, 107; and for the twenty-first, Chitty on Con, 569. 
V. The court erred in directing the jury to include in 


Tawx et al. the plaintiff's damages, interest on all the expenses incurred 


by him in the purchase of new machinery, &., up to the 
time of the trial The boat began to run after the new en- 
gines were put in, about the 2d of September. Thus the 
plaintiff would have the use of the machinery in the boat, 
and interest upon its cost at the same time Besides, it is 
well settled that interest is not recoverable upon unliqui- 
dated damages. 

James H. Howe, for respondent : 

L At the date of the contract made by Fisk and Verbeck, 
Tank and Verbeck were partners under the name of “ How- 
ard Foundry.” 1. The complaint so avers, and there is no 
affidavit by either of the defendants to sustain their denial, 
as required by statute. R S., 1849, p.528; RS, 1858, p. 
815. 2. The contract proved between Zank and Verbeck, 
made them partners quoad third persons Coll on Part, 
22-48, and cases there cited; Parsons on Con., 181-136. 

IL The jury have found that a contract was entered into 
substantially as set forth in the complaint, and that the re- 
spondent performed all the conditions precedent required of 
him by that contract 

IIL The contract being an executory one, to manufac- 
ture and deliver articles for a particular purpose, there was 
an implied warranty that the articles furnished were suited to 
the objects for which they were furnished. 1 Pars. on Con, 
468 ; Jones vs. Bright, 15 EK. C. LL R, 629; Brown vs. Eding- 
ton, 40 id., 661; Olivant vs. Bayley, 5 Q B.,288; Laing vs. 
Fidgeon, 1 E. C. L, 581; King vs. Paddock, 18 John, 141; 
Howard vs. Hoey, 23 Wend., 849; 8 Blackf£, 817. The de- 
fendants warranted that the machinery which they were to 
furnish should be suitable for the purpose of propelling this 
partcular steamer, “ Fannie Fisk,” as she was through the 
waters of Green Bay and Fox River, at the rate of 12 to 15 
miles per hour, in her regular business of navigating those 
waters, 

IV. The jury have found that the engines set up on the 
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boat by the “ Howard Foundry,” were unsuited to the boat— June Term, 


were unskilfully designed and executed for the purposes in- 
tended. This precise question was left to them by the court 
below in the fourth and sixth instructions given. 

V. The machinery having thus proved insufficient, the 
plaintiff was at liberty either to return, or offer to return, 
the whole, and recover the whole price paid, or to retain such 
parts as were suited to the purpose, and repair or supply 
such parts as were unsuitable, and recover of the defendants 
the cost of such repairs, or of supplying the defective parta 
2 Smith’s Leading Cases, p. 82, note; Lyon vs. Bertram, 20 
How. (S. C.), 154; Pateshall vs. Tranter, 830 E C. L, 89; 
Voorhees vs. Earl, 2 Hill, 288; Dawson vs. Collis, 70 E. C. L, 
522; Withers vs. Greene, 9 How. (S. C.), 220-221. The night 
to return the property, on breach of warranty, in the absence 
of any express agreement to that effect, is denied in some of 
the cases. Street vs. Blay, 22 BE. C. L, 122. 

VI One of the defendants being absent from the coun- 
try and the other refusing to repair, it was the right of the 
plaintiff to adopt the speediest and surest method for repair- 
ing or supplying defective parts of the machinery, and to re- 
cover the cost of so doing. In the case of a sale of an article 
to be manufactured, the measure of damages for a breach 
of warranty is the amount required to make the article what 
it should have been. Clifford vs. Richardson, 18 Vt, 620; 
Blanchard vs. Hly, 21 Wend, 342; Thompson vs. Shattuck, 2 
Met, 615; King vs. Paddock, and Howard vs. Hoey, supra. 
The main purpose of the contract was the erection, not of 
two vertical engines of a particular size and construction, 
but of engines capable of producing a given result. The de- 
fendants did not furnish them as they agreed; Fisk did fur- 
nish them. He now asks for compensation for so doing. 

VIL The defendants, in setting up their engines, having 
removed a portion of the timbers, thereby making the boat 
materially weaker, were, upon that fact being found by the 

jury, estopped from showing that the failure of the machin- 
ery was owing to the weakness of the boat The general 
rule is that when a party has been induced to act in a par- 
ticular way by the statements or conduct of another, the lat- 
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conduct, when it would tend to the injury of the person so 
acting upon them. 10. & H.’s notes to Phillips on Ev., 
454-468; Frost vs, Saratoga Ins. Co., 5 Denio, 154; Hall vs. 
Fisher, 9 Barb., 17; Chautaugue Oo. Bank vs. White, 6 Barb., 
589; Copeland vs. Copeland, 28 Me., 525; 8 Wend, 481; 3 
Hill, 215; 6 id, 584 In this case, when the defendants 
put in their vertical engines, the keelsons (pieces of timber 
running across the bottom of the boat, longitudinally, to 
strengthen her) were cut down in the middle, by Verbeck’s 
orders, from a thickness of 14 inches to one of 3 inches. In 
reply to the position that the court should have let the evi- 
dence of the weakness of the boat go to the jury, counsel ar- 
gued further, that Verbeck had ample opportunities to learn 
the true character of the boat before he commenced to put 
the engines in, and that his contract was to make engines 
suitable to the boat as she was. 

VIIL The facts last mentioned justified the court below 
in refusing to give the 17th, 18th and 19th instructions ask- 
ed by the defendants. This refusal is further justified by 
the fact that a false representation is nowhere set up in the 
answer, and was, therefore, not in issue. Again, the proof 
does not show that the plaintiff ever told the appellant 
where the boat was to run. The statement that the boat 
was designed and built by the plaintiff for the navigation of 
Green Bay is true. The hull, indeed, was built years before 
this contract, but the hull is only a small part of the com- 
pleted boat. It was the finished article which the plaintiff 
designed for the bay trade. 

IX. The refusal to give the sixth instruction asked by 
the defendants, was not erroneous. It has sometimes been 
held that before one can recover, on breach of contract, he 
must aver and prove the performance of conditions or coven- 
ants precedent on his part, but never the performance of all 
covenants or conditions 2 Smith’s Leading Cases, 24. 


By the Court, Dixon, C. J. The appellant's application to 
the court to compel the respondent to elect upon which of 
the claims stated in his complaint he would proceed, and to 
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abandon the residue, was properly denied by the court. The ine — 


complaint is not, as seems to have been supposed by the ap- 
pellant’s counsel, either double or multifarious. It does not 
contain a statement of several distinct causes of action im- 
properly blended together, or of separate injuries to different 
chattels, or separate demands upon different contracts, as 
upon two or more promissory notes, or a note and book ac- 
count, or the like, but it proceeds for damages for several 
breaches of one contract. It is obvious that in such a case, 
the plaintiff may, either at common law or under the code, 
in a single statement or count, allege as many breaches as 
he chooses, and when he comes to the trial be permitted to 
give evidence concerning any or all of them. 

The deposition of the defendant Verbeck was properly ad- 
mitted. The want of a venue or statement of the place 
where it was taken, either in its margin or the certificate of 
the commissioner before whom it was taken, does not inval- 
idate it. It is said that without such statement perjury can- 
not be assigned upon it The authorities cited by the re 
spondent’s counsel, clearly establish the contrary. They 
show that, upon a trial for perjury, when the venue is wrong- 
ly stated in the ‘affidavit or deposition, such written state- 
ment may be disproved, and the true place of administering 
the oath may be shown by parol testimony. Such recital is 
not so much a part of the deposition or affidavit as to make 
it conclusive, but is prima facie evidence merely. A fortiort 
the true place may be shown where there is no recital King 
us. Emden, 9 East, 487; Rex vs. Spencer, 1 Carr. & Payne, 260 
(11 E. C. L, 884). For all ordinary purposes the place of taking 
sufficiently appears on the face of it and the accompanying 
papers. In this respect it is in strict compliance with the 
rule (61 old Rules) which requires the return to state the 
time when the testimony was taken; but makes no reference 
to the place where it was taken. The objection that the de- 
position was reduced to writing by the deponent, instead of 
the commissioner, is not supported by the authorities cited. 
They only establish what is alike consistent with reason and 
justice, that depositions to be admissible, must be taken in 
the regular course of judicial examination—that the witness 
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must be first duly sworn, and the questions put to him, and 
that his answers orally given must be reduced to writing at 
the time of the examination—and that if they be not so 
taken on oath, but are reduced to writing in advance of such 
examination, by the deponent, the party or some third per- 
son, or are copied from such previously written statement, 
they must be rejected. We are not aware that it has been 
held by any court that the reduction to writing by the de- 
ponent, of his answers orally given, vitiates the deposition. 
On the other hand, two of the cases cited, Carmalt vs. Post, 
8 Watts, 406, and Clement vs. Hadlock, 13 N. HL, 185, ex- 
pressly sanction it Wecan see no objection to it Some 
courts have even gone as far as to hold that it is no ob- 
jection to the competency of a deposition, that it is in the 
handwriting of the party or his agent; that it will be pre- 
sumed to have been so written in the presence and under 
the superintendence of the magistrate. Ray vs. Walton, 2 
A. K. Marshall, 71. This is going much further than is 
necessary to sanction the admission in the present case, and 
further, perhaps, than we would feel warranted in going. 
Our legislature, in prescribing the method of taking deposi- 
tions of witnesses within this state (sec. 16, chap. 98, Statutes 
of 1849; sec. 16, chap. 137, Statutes of 1858), seem to have 
laid down a wholesome rule upon the subject—that they 
shall be written by the magistrate or by the deponent, or by some 
disinterested person tn the presence and under the direction of the 
magistrate. 

The objection that a part of the deposition is in the hand- 
writing of the respondent, is unfounded in fact. The ex- 
hibits or papers annexed, strictly speaking, form no part of 
the deposition. The deposition, that is, the oral testimony 
of the witness as taken and reduced to writing, may be ad- 
mitted, and the exhibits, if there be any thing in their char- 
acter which renders them incompetent, may be excluded 
The exhibit marked “ B,” being a copy of the original con- 
tract, the non-production of which was not sufficiently ac- 
counted for, was improperly admitted. As to the other ex- 
hibits, there seems to have been some confusion of ideas, 
owing to the mixed relation of party and witness, in which 
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the deponent Verbeck stood to the action Asa mere wit- June Term, 


ness, there can be no doubt that such statements, whether 
offered in the form of exhibits annexed to a deposition, or 
in some other manner, are inadmissible. But in his charac- 
ter of a party to the suit, with the fact of partnership be- 
tween him and the defendant Tank not open to investiga- 
tion, but admitted by the pleadings, they were properly re- 
ceived as admissions in writing of the nature and extent of 
the contract. For this purpose the admissibility of a paper 
signed by him is not affected by the fact of its having been 
written by the opposite party, and such circumstance would, 
at most, go only to the degree of credit to be given to it, 
according to the nature and circumstances of the transaction. 
For the rule as to admissions by partners, see Collyer on 
Partnership, § 423, and authorities there cited. 

The appellant, by his failure, within the time prescribed 
by law for an answer, to deny, by affidavit, the existence of 
the partnership as alleged in the complaint, in accordance 
with the provisions of sec. 90, chap. 98, Statutes of 1849 (sec. 
98, chap. 187, Statutes of 1858), must be deemed to have ad- 
mitted it. The statute declares that, in the absence of such 
denial, such averments shall be taken to be true. This court 
(Whitman vs. Wood, 6 Wis., 676) has so decided; and agree- 
ably to that decision it only remained for the respondent to 
prove the making of the contract by the firm. 

The only other question material to be noticed before 
we come to the merits of the controversy, is that of vari- 
ance, which was raised on the motion for a nonsuit It 
consists in the pleader’s omission to allege in the com- 
plaint a part of the contract by which it was agreed that 
if the work should in any manner fail to answer the pur- 
poses intended or prove defective, on a trial of twenty 
days, under an engineer of Verbeck's approval or furnishing, 
it was to be made good by repairs of defects. The contract, 
in all other respects, is stated truly. Under the system of 
pleading and practice which prevails at the common law, 
there can be little doubt that this failure to prove the con- 
tract as laid would be fatal But under the system now 
established by law, more liberal as well as more just rules 
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obtain, and actions are not to be defeated by slight variances 
or imperfections in the pleadings, It is declared by statute, 
sec. 83, chap. 125, that ‘no variance between the allegation 
in a pleading and the proof, shall be deemed material, unless 
it shall actually mislead the adverse party to his prejudice 
in maintaining his action or defense upon its merits) When- 
ever it shall be alleged that the party has been so misled, 
that fact shall be proved to the satisfaction of the court, and 
in what respect he has been misled, and thereupon the 
court may order the pleading to be amended upon such 
terms as may be just.” By the next section it is enacted 
that “when the variance is not material as provided in the 
last section, the court may direct the fact to be found in ac- 
cordance with the evidence, or may order an immediate 
amendment without costa” It is not contended that the ap- 
pellant was in any manner misled or taken by surprise. 
Indeed, the case shows that he could not have been, for it 
appears that a copy of the contract as proved, was served 
upon his attorney some months before the trial It was 
then clearly a case of immaterial variance, which the court, 
under the section last quoted, might disregard, or order an 
immediate amendment without costs, in its discretion It 
decided to pursue the former course, and over that decision 
we have no control. 

Many of the principles applicable to the merits of this 
case, have been heretofore settled in this court, and it will, 
therefore, be unnecessay for us to consider them with refer- 
ence to the adjudications of other states In the case of 
Getty et al. vs. Rountree et al, 2 Chandler, 28, the following 
points were decided : 

1. That in executory contracts to furnish articles for a 
specific purpose, especially by manufacturers, there is an im- 
plied warranty that the article delivered shall answer the 
purpose for which it was designed, inasmuch as the pur- 
chaser has not an opportunity of inspecting or testing it; 

2. That in case of a warranty, direct or implied, where 
the article purchased proves defective or unfit for the use in- 
tended, the purchaser may, without returning or offering to 
return it, and without notifying the vendor of its defects, 
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bring his action for the recovery of damages, or if sued for oa a 


the price, may set up and have such damages allowed to him 
by way of recoupment from the sum stipulated to be paid. 
These points were fairly raised, and, as we think, correct- 
ly decided. There was another point, however, not involved 
in the case, upon which the court attempted to rule, to which 
we do not wish to give our unqualified assent. It was said 
that where there is a warranty but no fraud, the vendee is 
not entitled, against the will of the vendor, to return the ar- 
ticle and recover back the price paid; that in such case his 
only remedy is by suit for damages, or by recoupment, in case 
he is sued for the purchase money. As applied to the facts 
of that case, provided the court had been called upon to de- 
termine whether the defendants had the right, at the time 
the action was commenced, to return the pump about which 
the suit arose, such decision might have been correct. There 
is, however, much reason for saying, and many respectable 
authorities hold, in respect to executory contracts particularly, 
that in addition to the remedies above stated, the vendee 
may, in case the warranty be not complied with, altogether 
refuse to receive the article; or may take and keep it for 
such time only as may be necessary for a fair examination, 
and then return it on discovering its defects; in which case 
he is not considered as having received it at all; and in 
either case, if he has paid for the same, may sue for and re- 
cover back the price. See note to Cutler vs. Powell, 2 Smith’s 
L. C., 5th ed., page 82, and cases there cited. Upon this point 
we wish to express no opinion. We desire merely to reserve 
it It was entirely outside of the case then before the court, 
and is equally so now; and, therefore, could not be adjudi- 
cated in either. No return, or offer to return the article pur- 
chased. was there made, and no rights thereupon claimed; 
and the same is true here. With this exception, the decision 
meets our entire approval The opinion exhibits a clear 
understanding and just discrimination of the authorities, and 
renders an examination of them here, upon the points prop- 
erly determined, entirely unnecessary. This disposes of a 
large number of exceptions taken by the appellant’s counsel, 
not necessary to be enumerated here, which are founded 
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to the appellant, or of notice to him of its defects. 

This case is not analagous to those cases, to some of which 
we have been referred, where, by the stipulations of the con- 
tract, or the course of dealing between the parties, the ven- 
dee is bound within a specified or reasonable time to return 
the property, with his dissent, or to keep it on the terms of 
the offer. In such transactions, the failure to return accord- 
ing to the terms of the agreement is an election to keep the 
property at the price agreed, and a waiver of all claim to 
damages on account of defects Such was not the agree- 
ment between these parties. The sale in the first instance 
was absolute, provided the respondent chose so to consider 
it. His right to recover damages does not depend at all up- 
on his returning or offering to return the articles purchased. 
If he vould have done so, it would only have been necessary 
for the purpose of enabling him to recover back the pur- 
chase money paid and of relieving himself from future pay- 
ments. He seeks neither of these things, but merely asks 
compensation for the losses sustained by a breach of the 
warranty. 

There is another question with which the case seems to 
have been unnecessarily burdened, and from which we de- 
sire to relieve it as early as possible. It seems to have been 
supposed by both sides, that the respondent’s right to recov- 
er depended in some way upon his neglect to call upon the 
defendants to make repairs, or their refusal todo so. With 
this idea proofs were offered, some of which were received 
and some rejected; instructions were asked, which were in 
part given and in part refused; and many exceptions were 
taken. If we rightly understand the contract, all these mat- 
ters which had reference to the transactions between the par- 
ties after the expiration of twenty days from the time of the 
setting up and delivery of the machinery, were entirely for- 
eign to the controversy. After this period the contract 
seems to have been treated as if it were still executory on the 
part of the defendants This was clearly wrong. The 
terms of the agreement are too plain to be misunderstood. 
It was completely executed on the part of the defendants, 


OF THE STATE OF WISCONSIN. 


305 


when the machinery was set up and delivered, except so far 5 


2s they reserved the right to repair, if the work, upon trial in 
the manner specified, proved defective, the time for which 
was expressly limited to the period of twenty days 9 With- 
oat this stipulation the defendants would not have had the 
privilege of repairing, nor could the plaintiff have required 
itof them The rights and obligations flowing from the 
stipulation were limited to defects discovered during the time 
fixed for the trial of the machinery. Thereafter the defend- 
ante were no more bound to repair the machinery than any 
stranger would have been, and the plaintiff was absolved 
from all duty of applying to them to do so, or giving them 
notice of its defecte If it then proved defective he was at 
liberty to get it repaired elsewhere, or not at all, as he pleased. 
He was not bound to repair it, or supply its place with other, 
in order to maintain his action His right of action for dam- 
ages in nowise depended upon his subsequent conduct, or 
that of the defendants, but accrued to him from a breach of 
the contract by the delivery of machinery the defects or un- 
suitableness of which had not been discovered and remedied 
in accordance with the stipulation 

In this connection it may also be well to notice two other 
principles of law sought to be applied to this case; the one 
that, in actions for injuries arising from the negligence and 
carelessness of another, the party seeking redress must be 
himself free from fault, and must not by his own want of 
care have contributed directly to the injury received; and 
the other, that 2 party who, by his declarations or conduct, 
haz induced another to act in a particular manner, will not 
afterwards be permitted to deny the truth of the admission, 
if the consequence would be to work an injury to such per- 
son, commonly called an estoppel tn pais. It appears to us 
that neither of these principles has any application to it 
The former, as 2 substantive ground of defense, going to 
defeat the whole action, applies only to suite brought to re- 
cover damages occasioned by the negligent conduct of an- 
other, and does not apply to actions for a breach of contract 
like the present The plaintiff seeks to recover damages by 
reason of the alleged failure of the defendants to set up and 
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mode of establishing such failure, he offers proof tending to 
show that when it was put in operation in the manner con- 
templated by the parties, it did not answer the purposes for 
which it was intended. This was a means of proof—a 
knowledge of facts derived from actual experiments—and, 
under the circumstances, perhaps the best which the nature 
of the case admitted of As experimental knowledge it was 
liable to be fully and fairly scrutinized and tested on the 
part of the defendants. They had the right to know and to 
show whether or not the trial to which the machinery was 
put was fair and proper. The conclusiveness of the experi- 
ments, and the weight to be given to the evidence, depended 
upon this. Therefore the defendants were entitled to prove, 
if they could, that it was the weakness of the boat or the 
negligence or want of skill of the plaintiff or his agents, and 
not their defective and unskillful workmanship, which caused 
the unsuccessful operation of the machinery. They were 
entitled to do this, not because such weakness, negligence or 
want of skill, if shown, would have operated to bar the 
whole action, notwithstanding it might still appear that the 
engines were not in all respects suitable or such as the de- 
fendants agreed to furnish, but because it was a legitimate 
method of meeting, explaining or rebutting the plaintiff's 
evidence and exhibiting before the court and jury the real 
facts of the case. The plaintiff was not bound to the de- 
fendants to use any degree of care or skill in the use of his 
boat or machinery, or in the management of his business. 
They were matters which did not concern them and about 
which he could suit himself His conduct in these respects 
only became the proper subject of investigation on their part, 
when he undertook to make it the means of showing that 
they had violated their contract, and then they might law- 
fully scrutinize it for the sake of arriving at the truth. Sup- 
pose that, being possessed of, he had resorted to, other means 
of proof, by which he had indubitably shown that they had 
broken their contract, and that in consequence thereof he 
had suffered damage in the sum of $1,000, could they have 
shown as a matter of defense that his boat was weak and un- 
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fit to be navigated by steam, and that if the machinery had Bi Pr 


been such as he bargained for, it would therefore have been 
useless to him? Or that he had never put it to the uses for 
which it was intended? Or that he had used it in such a 
careless and improper manner that it had thereby become 
wholly worthless? We think not. We never before heard 
of such a defense to such an aciion. Suppose the purchaser 
of a horse, paying the full price of a good animal, with war- 
ranty of soundness, should, upon discovering that the horse 
was unsound and not worth one fourth the price paid, permit 
him through negligence to die upon his hands, could the sel- 
ler, in an action against him to recover damages for a breach 
of the warranty, set up as a defense the purchaser's negli- 
gence and the subsequent death of the horse? Clearly, 
he could not. It is needless to pursue this matter further; 
we think our views must be already understood. 

The doctrine of estoppel in pais seems equally remote. If 
it can be applied to any of the acts of the defendants here, 
by which they were guilty of a breach of their contract, we 
do not see why it is not equally applicable to every other 
case of a violated agreement. Equity and good conscience, 
no doubt, require that every man should faithfully and hon- 
estly perform his promises, but his neglect to do so will not 
shut him out from a full and fair investigation of the facts 
upon which his alleged non-performance is founded, or de- 
prive him of the benefit of any legal testimony which he 
may adduce, showing or tending to show that he has fulfil- 
led. Estoppels are sustained because it is against conscience 
to allow the party to assert to the contrary of what he has 
before said or done; but is it against conscience to give a 
party, prosecuted for the non-fulfillment of his engagement, 
acomplete hearing in a court of justice? We are not of 
that opinion. ‘l'o say that he is estopped in such a case is 
to assume the whole matter in controversy against him, to 
forestall the verdict of the jury, and to deny his right to an 
impartial trial according to the forms of the law. If the de- 
fendants refused to make repairs when by the contract they 
were obliged to, it is the object of this action to compensate 
the plaintiff in damages for the injuries which he sustained 
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by such refusal, but they are not thereby precluded from 
showing that no repairs were needed, or that those procured 
were excessive or unnecessary. If, in setting up the machin- 
ery in the boat, a part of her timbers were removed by the 
defendants, by which she was rendered materially weaker, 
that too was a damage to be recompensed by this action, but 
it did not debar the defendants from showing that the ves- 
sel was otherwise weak and insufficient, and that by that 
means the machinery was prevented from working well 
Whether it was the originally weak and defective construc- 
tion of the boat, or the weakness occasioned by the acts of 
the defendants ; or whether it was partly the one and partly 
the other, if either, which caused the failure of the machin- 
ery, were matters for the consideration of the jury, who 
would determine and assess the damages according to the 
facts found. 

It is contended by the respondent's counsel that the agree- 
ment of the defendants to furnish “ machinery adapted to 
and suitable for the boat, and that would drive her from 12 
to 15 miles per hour,” was an undertaking on their part to 
provide machinery that would propel her, ‘“‘as she was,” at that 
speed. In other words, it is said that by this language they 
warranted her strength and capacity to endure the weight, 
shocks and friction of her machinery when in motion, and 
the force and action of winds and waves. It is difficult to 
frame an argument against a proposition so unreasonable and 
s0 unjust, The language does not warrant, nor did the par- 
ties contemplate it. The contract was to furnish engines and 
appurtenances adequate in weight, workmanship and power 
to run a boat of her size and dimensions at the proposed 
speed, it being understood that she was sufficiently strong 
for that purpose, of which the owner, as of course, took the 
risk. Few mechanics, we apprehend, could be found, who 
would be willing to undertake the manufacture of machinery 
“suitable” for boats, if thereby it was understood that they 
were to be held responsible for the sufficiency of such boats 
after their machinery was put in. 

It appearing from the testimony that the improvements 
made by the plaintiff were made after the expiration of the 
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time within which the defendants stipulated for the privi- 
lege of making them, and consequently when they were un- 
der no legal obligation to do so, the rule of damages should 
have been the difference in value between the machinery 
furnished (provided the jury found it to have been defective) 
and that called for by the contract, adding thereto an allow- 
ance to the plaintiff of any expenses he had actually incur- 
red in his business, as a consequence of the failure of the 
defendants to perform their contract. This last would in- 
clude the expenses incurred for the board and wages of the 
captain, engineer and seamen, from the first of August, 1855, 
when the machinery was to have been delivered, to the time 
when it was in fact delivered, and the like expenses during 
the time actually lost by breakages whilst the plaintiff was 
testing the sufficiency of the machinery, and also during such 
reasonable time after the boat was laid up as, under the cir- 
cumstances, was required to supply her with new and suita- 
ble engines. To these also may be added interest. 

We were at first in doubt whether the plaintiff's claim for 
board and wages of seamen should not be confined to such 
time as was lost after the machinery was delivered, and up 
to and including a reasonable time for supplying other, on 
the ground of his right, upon the failure of the defendants 
to furnish it on the 1st of August, to consider the contract at 
an end and to proceed to supply himself elsewhere ; and be- 
cause his waiver of performance as to time might be consid- 
ered an abandonment of any claim for damages on that 
account. But on further consideration we are satisfied this 
would be wrong. A waiver in such cases is made for the 
benefit of the party in default, and, as against him, should 
be construed strictly, and liberally in favor of the party 
making it. It is supposed to be granted at the request of 
the party indulged, and should be confined to the precise 
right waived, (which in this case was the right to refuse the 
machinery after the day,) and should not be extended to 
collateral matters, In this case there can be little doubt that 
the plaintiff was deterred from making exertions to procure 
other machinery by the conduct and assurances of the de- 
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June Term, fendant Verbeck, that that contracted for would be speedily ° 
i completed. 
Srare ex rel. It is almost needless for us to say, further, that the av- 
Sere thorities cited by the respondent's counsel, 18 Vermont, 620, 
Vox Baumac® 544 21 Wend., 842, do not establish, as a measure of dama- 
ges in cases like this, the sum expended by the purchaser in 
making repairs, or furnishing other machinery, unleas it be 
sp expressly agreed. In the absence of such special agree- 
ment, the parties do not contemplate it. In those cases, 
where the defects, which were unimportant, extending only 
to a single article or small portion of the machinery and not 
to the whole subject of the contract, had been supplied by 
the purchasers on fair terms, evidence of what they had ex- 
pended was admitted asa proper mcans of estimating the 
sum to be deducted, or the true amount of damages as meas 
ured by the ordinary rule. 
It follows from the views that we have taken, that the 
judgment must be reversed, and a new trial awarded. 


se STATE ex rel. TEscH vs. VON BAUMBACH. 
12 “31 
ae hE The legislature has power to prescribe the qualifications of city, town or village 
officers. 


A provision in the charter of a city, that “if any member of the common coun- 
cil shall, while a member, be elected to any other office of said city, sach 
election shall be void,’’ is not unconstitutional. 


This was an action of quo warrant, brought in this court 
by the attorney general, in the name of the state, on the rela- 
tion of Tesch, to determine by what warrant the defendant 
held the office of treasurer of the city of Milwaukee, and to 
determine also the title of the relator to the same office. The 
answer admits that at an election held in the city of Milwau- 
kee on the 8d day of April, 1860, for the election, among 
other officers, of a treasurer of said city for the year ensuing 
the second Tuesday of that month, the relator received 4 
majority of all the votes cast for any person for that office, 
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but denies his title to the office upon the grounds, that atthe June Term, 
‘time of the election he was a member of the common coun- 

cil of said city, and was therefore, by law, ineligible to the Srare ex rel. 

office of city treasurer, and that, if eligible, he had failed to oe 

file his bond as required by law, The answer also alleged Yo" Bsvmeacm 

that at an election held in said city of Milwaukee on the 5th 

day of April, 1859, the defendant was duly elected treasurer 

of said city, to hold said office from the first Monday of 

June, 1859, until the second Tuesday of April, 1860, and 

until his successor should be duly elected and qualified, and 

therefore lawfully continued to hold said office and discharge 

the duties thereof Demurrer to the answer. 

Butler, Buttrick & Cottrell, for relator. 

It is conceded that Tesch was a member of the common 

council when elected to the office of treasurer, unless his 
consent to accept an office which was incompatible with that 
which he already held was, by implication, a resignation of 
the latter. The People vs. Carrique, 2 Hill, 93. It was con- 
tended, however, that Tesch was ineligible under the 61st 
section of the amendments to the charter of the city of Mil- 
waukee, passed at the session of 1858, which is as follows: 
“Tf any member of the common council shall, while a mem- 
ber, be elected to any other office of said city, such election 
shall be void.” The constitutional power of the legislature 
to establish arbitrary exclusions from office, or any general 
regulation requiring qualifications which the constitution 
does not require, is denied. Barker vs. The People, 8 Cow., 
703; State vs. Williams, 5 Wis., 308. The constitution hav- 
ing declared who are eligible to certain offices, and who, un- 
der certain circumstances, shall be ineligible, (Art 13, § 3; 
Art. 8; Art 4,§12; Art 5,§2; Art 6,§4; Art. 7, §10,) 
we claim as a legal inference, that it was not the design of 
the constitution to confer upon the legislature the power to 
determine the eligibility of any person to offices of trust and 
profit. 

Tad Palmer, for defendant : 

Corporations for municipal purposes may be created by 
general law. Constitution, Art 11,§1. The legislature is 
authorized to provide for the organization of cities and vil- 


312 


June Term, 


Pra ex rel. 
= 


Vor Bicusice 


July 17. 
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lages, &c. Art. 11,§8. Their officers are to be clected or 
appointed as prescribed by the legislature. Art. 13, § 9. 

Municipal corporations are the mere creatures of the legisla- 
tive power, and may be organized upon such conditions as the 
legislature may deem expedient to prescribe. The legisla- 

ture may define their limits; may limit and define ‘their 
powers; and may impose such conditions upon the grant of 
powers as it may think proper. It may prescribe the quali- 
fications of voters, the term of office, and the qualifications for 
office. Robertson vs. Rockford, 21 TlL, 451-458. 

The court will not declare a law void as being in conflict 
with the constitution unless it is clearly so. Sears vs. Cottrell, 
5 Mich., 251, 254, 258. Counsel also cited State vs. Wilming- 
ton, 3 Harrington, (Del,) 294; Grant on Corp., 18, (80 Law 
Lib., 25;) Wilcock on Corp., p. 195, §§ 492, 497, p. 26, § 13, 
(12 Law Lib., 108, 14.) 


By the Court, Dixon, C. J. Conceding the correctness of 
the principles laid down by the court in Barker vs. The Peo- 
ple, 3 Cow., 686, still, we think the defendant is entitled to 
judgment on the demurrer. The discussion in that case was 
directed to the power of the legislature to establish arbitrary 
tests and qualifications for offices created by the constitution, 
which the constitution did not require, and which were re- 
pugnant to its provisions; and neither the arguments nor the 
opinion went beyond that question. As to all such offices 
and public trusts, to which the people, in the exercise of their 
paramount authority, have impliedly declared who shall be 
eligible, either by prescribing special circumstances which 
shall disqualify, or by reserving to themselves or to the ap- 
pointing authorities a certain freedom of choice, there are 
very obvious reasons for holding that eligibility is in the na- 
ture of a constitutional right, and that the legislature pos- 
sesses no power of exclusion not given by the constitution ; 
but it is manifest that those reasons cannot be applied to a 
mere statutory office which the legislature may create and 
abolish at will, and concerning which the constitution con- 
tains no express provisions. The office in question is of the 
latter kind, and it is incumbent on those who would main- 
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tain that the legislature is forbidden, either expressly or by June Term, 


implication, from enacting that a member of the common 


council shall be ineligible, or that his election shall be void, Bexeoor 
to point out the specific provisions of the constitution con- Tar Stars. 


taining the prohibition. Those to which we are referred 
were clearly intended to have a different application, and are 
satisfied when their operation is confined to the immediate 
purposes for which they were introduced. They were never 
designed to limit or control the action of the legislature in 
respect to those matters which were considered too unimpor- 
tant to be made the subjects of constitutional regulation ; 
and it would be a plain violation of the spirit and purposes 
of the constitution so to apply them. Matters thus omitted 
are subjected to the discretion of the legislature which rep- 
resents the sovereign power of the state and can make 
such rules as it deems wholesome and proper for the main- 
tenance of good government. The constitution does not 
prescribe the qualifications of city, town or village officers, 
nor declare who shall or shall not be eligible, and hence it is 
within the power of the legislature to provide for them. It 
merely directs how such officers shall be elected or ap- 
pointed. Sec. 9, Art XIIL There is therefore no constitu- 
tional objection to the statute under consideration, and the 
election of the relator was void. 
Judgment for the defendant. 


BENEDICT vs. THE STATE. 


The caption of an indictment was as follows: ‘Ata term of the circuit court for 
the county of Portage in the State of Wisconsin, begun and held at the court 
house, in the village of Plover, in the County of Portage aforesaid (stating 
the time when, and the judge by whom ssid term was held), the jurors for the 
grand jury for the state of Wisconsin aforesaid, good and lawful men, duly 
summoned, empannelled, tried and sworn, inquiring in and for the body of 
the county of Portage aforesaid, on their oaths aforesaid, do present :”’ Held, 
that it was sufficient. 
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June Term, Where a defendant in a criminal action has any exception to take to the proceed- 


Baunevict 


v. 
Tus Stars. 


ings on his trial in the circuit court, arising out of any matter which does 
not regularly appear in the record, he should make and file his bill of excep- 
tions, which, being allowed by the judge, becomes a part of the record, or, if 
it be a proper case for a report to this court, under the statute, should see 
that such exceptions are embodied therein; otherwise this court cannot judi- 
cially know that such matters of exception exist. 

Every judgment or sentence of imprisonment in the state prison, must direct that 
the convict be punished by confinement at hard labor, and also by solitary 
imprisonment (for such term as the court shall direct, not exceeding twenty 
days at one time); and if the sentence is silent as to such hard labor or such 
solitary imprisonment, it is erreneous. 

A statement in the record that the court gave the prisoner the following sen- 
tence, “That you now be remanded back to jail, and that the sheriff do con- 
vey you to the state prison, and then and there to be confined during your 
nature! life,’’ purports to be merely a memorandum by the clerk of the lan- 
guage addressed by the judge to the defendant, and cannot be received as the 
record of the judgment of a court in a criminal proceeding. 

In such 2 case, the proper practice is for the appellate court to remit the record 
to the court below, with a direction that it proceed to give judgment upon the 
conviction according to law. 


ERROR to the Circuit Court for Portage County. 

Indictment for murder. The caption of the indictment 
was as follows: “State of Wisconsin, County of Portage, sa 
At a term of the circuit court for the county of Portage, in 
the State of Wisconsin, begun and held at the court house 
in the village of Plover, in the county of Portage aforesaid, 
on the second Monday, in the month of May, in the year of 
our Lord one thousand eight hundred and fifty eight, before 
the Hon. Grorce W. Carts, judge of the seventh judicial 
circuit in the State of Wisconsin, the jurors for the grand 
jury for the State of Wisconsin aforesaid, good and lawful 
men, duly summoned, empannelled, tried and sworn, inquir- 
ing in and for the body of the county of Portage aforesaid, 
on their oaths aforesaid do present,” &c. Plea, not guilty. 

After verdict against the defendant, a motion for a new 
trial was made and overruled, but no case or bill of excep- 
tions was settled. After a motion in arrest of judgment 
overruled, the record proceeded as follows: “The prisoner 
being now brought into court to receive the sentence, the 
court gave said prisoner the following sentence: ‘That you 
now be remanded back to jail, and that the sheriff do con- 
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vey you to the state prison, and then and there to be con- June Term, 
fined during your natural life.’” 1860. 
Alban § Parks, for plaintiff in error. Buwapicr 
J. H. Howe, Attorney General, for the state. Tus Geare 


By the Court, Dixon, C. J. The objection taken by the July 1& 
counsel for the plaintiff in error to the caption, or formal 
statement, describing the court before which, and the grand 
jurors by whom, the indictment in this case was found, are 
clearly untenable. The caption isin the usual form, and 
contains as full and accurate recitals of the preliminary steps 
or proceedings up to, and including the time the plaintiff 
was actually charged with the offense, as are commonly 
found in such instruments. It sufficiently appears before 
what court the prisoner was charged, and that the indict- 
ment was presented by a jury of good and lawful men, who 
were duly summoned, empannelled, tried and sworn The 
authorities cited only go to the extent of showing that indict- 
ments defective in these particulars, or by which it appears 
that the preliminary proceedings were irregular, and not in 
compliance with law, will be considered bad, and that courts 
will indulge in no presumptions against the statements of 
the record. No exceptions having been taken and settled, 
the other objections, save those to the form and substance of 
the judgment, cannot be noticed. Ifa party has any excep- 
tion to take to the proceedings in his tral, arising out of any 
matter which does not regularly appear in the record, he 
should make and file his bill of exceptions, which, being al- 
lowed by the judge, becomes a part of the record, of which 
he may avail himself upon a writ of error; or in a proper 
case, he should see that such exceptions are embodied in a 
proper report, to be made to this court pursuant to the pro- 
visions of the statute. Otherwise, it is impossible for a court 
for the correction of errors, to judicially know that such 
matters of exception exist. 

So far as the objections to the supposed judgment are con- 
cerned, it is perfectly clear that they are well taken. The 
sentence differs so widely from that prescribed by the stat- 
ute, that there is no room for doubt or comment. The 5th 
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Jone Term, sec. of chap. 150 of the Statutes of 1849 (identical with sec. 


Bawapict 
v. 
Tas Srarsz. 


5 of chap. 181 of the Statutes of 1858), provided that, “ In 
every case in which the punishment of imprisonment in the 
state prison is awarded against any convict, the form of the 
sentence shall be, that he be punished by confinement at hard 
labor, and he shall also be sentenced to solitary imprison- 
ment for such term as the court shall direct, not exceeding 
twenty days at one time; and in the execution of such pun- 
ishment, the solitary imprisonment shall precede the punish- 
ment by hard labor, unless the court shall otherwise order.” 
The effect of this provision is very obvious. It makes hard 
labor and solitary confinement constituent and indispensable 
elements or parts of every judgment where by law the crime 
or offense is punishable by imprisonment in the state prison. 
Without them there is no such sentence as the law author 
izes or requires. This point was directly decided by this court 
in the case of Fitzgerald vs. The State, 4 Wis., 395; and it was 
there held, also, that it made no difference that the sentence 
pronounced was milder than that prescribed by law. The 
supposed judgment in this case, in addition to being entirely 
silent upon both the hard labor antl solitary imprisonment, 
is not in the form ‘of a judgment, and docs not purport to 
be the sentence or adjudication of the court upon the ver- 
dict found by the jury. The court docs not order or ad- 
judge that the convict be imprisoned in the state prison for 
and during the period of his natural life, &c., but the record 
purports to be merely a memorandum by the clerk of the 
language of the presiding judge, addressed to the accused, 
and is in these words: ‘That you now be remanded back to 
jail, and that the sheriff do convey you to the state prison, 
and then and there to be confined during your natural life.” 
Such a loose memorandum as this can never be received as 
the record of the formal and solemn judgment of a court in 
a criminal proceeding. It would not be sufficient in a civil 
action. For these reasons, upon which it seems useless to 
enlarge, we are of opinion that the sentence or judgment, © 
which the law declares shall be pronounced upon the plain- 
tiff in error, for the crime of which he stands regularly con- 
victed, according to the laws of the state, has not yet been 
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pronounced ; and since it is doubtful whether this court has June Term, 


the power to supply the deficiency, the proper course ap- 


pears to be for us to order the court below to proceed to give Raicussenies 


judgment on the conviction. In thus disposing of this case, 


we have adopted the practice of the court of King’s Bench °°""™* 


in England, where under like circumstances a procedendo is 
awarded. See King vs. Kenworthy, 1 Barn. & Cress, 711 
(8 BE. C. L, 196), and Regina vs. Holloway,5 E. L. & HE, 
310. This course appears to us to be not only rational and 
correct, but the only one which, in many cases, will save the 
justice of the state in criminal proceedings from being entire- 
ly defeated, through the mistakes or oversights of clerks and 
other officers, in matters not reaching or at all affecting the 
merits of the controversy or the legal nghts of the accused. 
It is, also, in kecping with the spirit of the act of April 2d, 
1860 (chapter 364, Laws of 1860), by which it is provided 
that in case this court shall reverse any judgment in a crim- 
inal case, upon writ of error thereafter brought, for any de- 
fect, illegality or irregularity in the proceedings subsequent 
to the rendition of the verdict of the jury therein, it shall be 
competent for this court to pronounce the proper judgment, 
or remit the record to the court below, in order that it may 
be there pronounced. 

The case must, therefore, be remitted to the court below, 
with directions that that court proceed to pronounce the 
judgment required by law. The plaintiff in error being now 
confined in the state prison, without legal authority, ought 
to be surrendered to the sheriff of the proper county, in 
whose custody he will remain until the proper sentence 
can be pronounced. 


TALLMADGE et al. vs) POTTER 


A common law certiorari is not the proper proceeding to correct the errors of in- 
ferior tribunals in executing the powers delegated to them. Its object is to 
confine such tribunals within their jurisdiction, and prevent them from exer- 
cising powers not delegated. 
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ae Term, ERROR to the Circuit Court for Fond du Lac County. 


The plaintiffs in error sued out a common law certiorart 


Tauemapas et from the Fond du Lac circuit court, to bring before that 


” 
Porrsa 


July 30 


court the transcript of a judgment rendered against them in 
favor of Potter, before a justice of the peace.. The application 
for the writ was based upon an affidavit stating that on the 
day of the trial of the action between the parties before the 
justice, at half-past two o'clock in the afternoon, and while 
the justice was hearing or deliberating upon said cause, an 
attorney for the defendants appeared before the justice, and 
asked for leave to file the general issue, and asked for an 
adjournment, both of which the justice refused, although 
the plaintiff and his attorney were then present, but rendered 
judgment. The transcript returned by the justice, after stat- 
ing the title of the cause, &c., was as follows: “January 16th, 
1855, at 2 o'clock, p.m. suit called—plaintiff appeared and 
answered—defendants then called, did not appear. Plaintiff 
declared upon an instrument signed by said defendants, and 
claimed damages, one hundred dollars, and the case was sub- 
mitted, after which an attorney, at half-past two, p.m., ap- 
peared for defendants, and was allowed, by consent of plain- 
tiffs counsel, to produce any proofs or defense he may have, 
which he declined, but asked the privilege of filing the plea 
of the general issue and asked for an adjournment, which 
was denied by the court as being too late. Whereupon the 
court, being satisfied that the plaintiff is entitled to judg-_ 
ment for the sum of $100, judgment is hereby rendered for 
that sum,” &, The circuit court affirmed the judgment of 
the justice. 

R. P. Eaton, for plaintiffs in error, contended that the jus- 
tice erred in refusing the plea offered, thus depriving the de- 
fendants in the action of the right of appeal, and cited R S, 
chap. 88, sec. 226, 12 Wend., 160. 

E. & Bragg, for defendant in error. 


By the Court, Patng, J. We think the court below properly 
affirmed the judgment of the justice of the peace. The only 
ground of objection relied on was that the jdstice refused to 
receive the defendants’ plea, after the case had been sub- 
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mitted on the part of the plaintiff -Whether this was er- June Term, 


roneous or not, it was not such an error as can be reached 


1860. 


by a common law certiorar. The object of that writ is to Gnunrr et al. 
confine inferior tribunals within their jurisdiction—to pre- Wsiad 


vent them from exercising powers not delegated to them, 
and not to correct every error they may commit in execut- 
ing the powers that are delegated. We held in Stokes vs. 
Knarr and another, at the last term, that this writ was not 
confined to cases where there was an entire want of jurisdic- 
tion, but that it might reach an excess of jurisdiction, and 
correct a judgment, on the face of which it appeared that the 
justice had assumed powers beyond those conferred by law. 
But that is not this case. The justice here assumed no 
such powers, and there was no error appearing which could 
be reached by a common law certiorari. 

Indeed, it may well be doubted whether any error at 
all wascommitted. The case of Pickert vs. Dexter, 12. Wend, 
150, relied on by the plaintiff in error, certainly does not 
show it. It only holds that the justice should allow the 
defendant to plead if he appears and offers to do so before 
the plaintiff has closed his proofs. But here the record 
shows that the case was submitted on the part of the plain- 
tiff before the defendants appeared. But this point.it is un- 
necessary to determine. For the reasons before stated, the 
judgment is affirmed with coats. 


GILLETT and others vs. Rossins. 


A statement in a bill of revivor that the complainants therein are the heirs at 
law of the complainant in the original bill, who has died intestate, is a euffi- 
cient allegation of heirship, without a more minute statement of the facts 
which show them to be such heirs, 

Amendments to pleadings rest upon the sound discretion of the court before 

: which the case is tried, and will not be reviewed on error or appeal, except 
in cases where the discretion has been manifestly abused. 

Where averments, however defective, are sufficient to inform the opposite party 
fully of the facts intended to be proved, an amendment to such averments 


820 
June Term, 
1860. 
QGuatt et aL 


v. 
Rossing, 
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allowed at the trial for the purpose of remedying their defects, will not consti- 
tute such a surprise upon the opposite party as will entitle him to # continu- 
ance of the cause, even though he may have relied upon such defects to ob- 
tain a judgment. 

A statement upon oath of the defendant, in his answer Lo a bill in equity, may be 
overcome by the testimony of two ‘or more witnesses, to admissions of the 
defendant inconsistent with such statement. 


APPEAL from the Circuit Court for Green County. 

Benoni R. Gillett filed his bill in equity in March, 1848, in 
the district court of Wisconsin Territory for the county of 
La Fayette, to compel the defendant, obbins, to convey to 
him the N. E. qr. of the N. W. qr. of sec. 82, town 1 N., 
R.1E, in that county, which the bill alleges the defendant 
purchased at the public land sale in 1847, at the U. S. Land 
Office at Mineral Point, at $1,25 an acre, and paid for with 
money furnished him for that purpose by the plaintiff, under 
an agreement that the defendant would purchase at said sale 
in his own name the east half of said qr. section, and convey 
the N. E. qr. of said qr. to the plaintiff in a reasonable time 
thereafter, or upon request. The bill alleges a request for a 
conveyance, and the defendant’s refusal to convey. 

In September, 1851, a bill of revivor was filed by Almon 
Gillett, Philo Gillett, Lester F. Gillett, Henry M. Gillett, 
Leonard F. Gillett, Elijah R. Gillett, Orlin H Gillett, Wil- 
liam W. Gillett, Charles Gillett, Apollos Griffin, Parmelia 
Griffin, Norton Case and Jennet Case, alleging that said Be- 
noni R. Gillett died intestate in April, 1848, and that they 
were his heirs at law. In November, 1851, the defendant 
filed his answer under oath, in which he admitted the de- 
cease of Benont A. Gillett, but denied any knowledge or in- 
formation as to whether he died intestate, or as to whether 
the complainants in said bill of revivor were his heirs at law, 
and as to the matters stated in the original bill, denied that 
he purchased the land in controversy in trust for said Benont 
R. Gillett, or ever held the same, or any part thereof, in trust 
for him, but avers that he purchased the same at said land 
sale in his own name, and paid for the same with his own 
money. He denied that he ever made any contract relative 
to the purchase of said land with said Benoni R. Gillett alone, 
but averred that, previous to the sale, he entered into a parol 
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contract with said Gillett and one Edwards, that they, or one of June Term, 
them, should furnish him before said land sale, with the 2 
money necessary to purchase said piece of land, and that Guuzre of al. 
with such money he would purchase said land in his own Ross. 
name, and afterwards convey such parts thereof to the said 
Gillett and Edwards respectively, as should, within ten days 
after the close of said land sale, be awarded to each of them 
by the arbitrament of certain persons named, who were then 
denominated a town board of arbitrators, & He denied 
that either said Gillett or Edwards furnished him any money 
for the purchase of said land prior to said land sale, but ad- 
mitted that after he had purchasod said land and paid for it 
with his own money and received the duplicate therefor, and 
upon the evening after he had received said duplicate, said 
Gillett handed to him the sum of $50, which he received, that 
being the price which he had paid for the land in controver- 
sy. The answer further states that, although under no legal 
obligation to do so, yet he would have conveyed said land 
to said Gillett and Edwards, but for the fact that their re- 
spective claims were never settled by said arbitrators or oth- 
erwise, and that said Gillett directed him not to make a deed 
_ to said Edwards for any part of said land, and Edwards di- 
rected him not to make a decd to said Gillett for any part 
thereof, and he was threatened with litigation, by each, if he 
made a deed of any part to the other. He admits that said 
Gillett demanded of him a deed for the whole of said Jand, 
which he refused to make, and avers that he offered to refund 
to said Gillett the said sum of $50, which Gillett refused to ac- 
cept, and that he is still ready and willing to refund it to 
the person entitled to it. The answer also insisted upon the 
statute of frauds as a bar to the relief prayed for. 
In October, 1855, a supplemental bill was filed by Philo, 
William W. and Leonard F. Gillett, in which they stato that 
all the other complainants in the bill of revivor had convey- 
ed to them their interest in the land in controversy. The 
defendant filed an answer to the supplemental bill, donying 
any knowledge or information as to the matters therein sta- 
ted. There was a replication to the answer of the defend- 


ant to the original bill and the bill of revivor. The venue 
VoL. —21 
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June Lies was changed to Green county, and on the trial, deeds execu- 
z ted to Philo, William W. and Leonard F. Gillett, by their co- 
= et al. complainants i in the bill of revivor, purporting to convey their 
Rosso. interest in the land in controversy, were offered in evidence, 
and objected to by the defendant, for the reason that by said 

bill the grantors appeared as parties to the record, and that 
conveyances afterwards made to their co-plaintifis were not 
evidence in the cause, even if any title was conveyed there- 

by. The objection was overruled, the defendant excepting, 

and the deeds read in evidence. The complainants also of- 

fered in evidence a deed executed by said Edwards in Feb- 
ruary, 1856, conveying his interest in the land in controversy 

to Philo Gillet, which was objected to by the defendant as 
irrelevant, and because it was executed after the filing of the 

bills in the cause. The objection was overruled, the defend- 

ant excepting, and the deed read in evidence. The com- 
plainants then offered to read certain testimony of Orlin H 

and Henry M. Gillett, and Charles Harris, taken in the case 

in open court, at the March term, 1857, and reduced to wn- 

ting by the judge of the court, to which the defendant ob 
jected, for the reasons that said Orlin H. and Henry M. were 
incompetent to testify on the ground of interest, being par- 

ties to the record as plaintiffs, and that their conveyance to 
their co-plaintiffs after the filing of the bill of revivor, did 

not render their testimony admissible, and because the plain- 

tiffs had taken the deposition of said Harris in the case, 
which was then on file in the court, and because the testimo- 

ny contained in the deposition was different from that pro 
posed tobe read inevidence. The objections were overruled, 

the defendant excepting, and the proposed evidence was read. 
Orlin H. ‘and Henry M. Gillett, testified that Benoni R 

Gillett was never married ; that he had no father or mother 
living at the time of his death; that the Gulletts named as 
plaintiffs in the bill of revivor were his brothers, and Par- 
melia Griffin and Jennet Case, his sisters; and were his sole 
heirs at law. Orlin HL testified further as follows: ‘ Benoni 

R. Gillett was in possession of [the land in controversy] be- 
fore and at the time it came into market; that is, he had a 
mineral lot on it, and collected rents from it before and after 
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the sale, and I know of no one who pretended to have any June Term, 
claim to it until the time of the sale, when John Edwards 860. 
set up a claim to the half of ten acres of it” “I was present Gust et al 
at the land sale at Mineral Point, when this land came into Rossum. 
market in the spring of 1847. My brother Benoni was also 
there at the sale. I understood from Benoni, and from the 
defendant, that each was to furnish the money to entera 
forty, and defendant was to enter the whole eighty in his 
own name, and then deed over the forty in question to Ben- 
ont. This agreement was talked over and assented to by 
both, before and after the sale.” “The entry of the land in 
question was made in the defendant’s name. The morn 
ing after the sale I met defendant in the streets of Min- 
eral Point, before the sale commenced for that day, and 
he asked me where Benoni was. He said that he had not 
yet paid him the money to get the duplicate of the land, 
and asked me to look him up. I went to find him I did 
not find him, and on my return met defendant again, and he 
told me that he had seen Benoni, and got the money from 
him, and had got the duplicate. My brother Benoni con- 
tinued to collect the mineral rent from this land up to the 
time of his death, and I, as his administrator, collected some 
after his death. The reason why the land was bid off by 
defendant, was, that if sold in eighty acre lots, it sold at 
$1,25 per acre; but if sold in forty acre tracts, it sold at 
$2,50 per acre, as the minimum price. My brother inform- 
ed me at the sale, that Edwards set up a claim to a part of 
the forty, but he did not say that there was any agreement 
by which Edwards was to have any portion of it.” 
Henry M. Gillett testified as follows: “ After the land sale 
at Mineral Point was over, defendant, on his way home, 
came to my house, and I had a conversation with him about 
the sale. He said my brother Benoni furnished the money 
to enter one-half of the eighty, and he entered the whole in 
his own name, and was to give my brother a deed for the 
north forty, at any time he called on him for it.” 
Charles Harris testified as follows: “B. R Guillet occupied 
the north forty of the east half of the quarter section [in con- 
troversy] at the time of the land sale. The day the defend- 


324 


CASES IN THE SUPREME COURT 


Jose Term, ant returned from the land sale, or the day after, I asked him 


1860 


if Gillett entered the north forty. Te said no; he entered 


Guuerr et sl the whole eighty in his own name, but that Gillett furnished 


Rosuted 


the money to pay for the north forty, and he was to deed it 
to him. He said the reason for making this arrangement 
was, that if the whole eighty was entered together, the mini- 
mum price was $1,25, but if entered in forty acre lots, it 
would hgve been $2,50 per acre. Te said he had some 
trouble in hunting up Get, to get the money of him to pay 
for the land, but that he finally found him, and mentioned 
his having the money in an old handkerchief, and said he 
had not money enough of his own to pay for the land; that 
he had only money enough to pay for his own forty and his 
expenses.” 

The only evidence offered on the part of the defendant, 
was the deposition of said Edwards, who testified substan- 
tially as follows: “I claimed, up to the time of the land sale 
at Mineral Point, twenty acres of the forty in question, but 
at the sale I relinquished to B &. Gillett my claim to ten of 
said twenty acres, and then claimed the N.W. qr. of said 
forty. I and B J Gillett appointed the defendant to en- 
ter said land for us at the land sale at Mincral Point, in 
1847, conditioned that he should deed to me and R R Gil- 
lett our respective shares of the land, as claimed by us previ- 
ous to the sale. After the sale I tendered to BR. Gillett 
my portion of the money for the land, and he said, ‘You 
need not pay; I awe you money, and you will give me 
credit for the amount in account.’ The defendant nover re- 
fused to deed the land to me, but has withheld the deed, 
saying that B Jt, Gillet told him not to decd to me. Not 
quite two years ago! gave to Philo Gillett a deed for my 
part of said land, for $50.” 

Upon the argument of the case, the counsel for the de- 
fendant insisted that the plaintiffs were not entitled to a de- 
crec, for the reason that they claimed as heirs at law of 
Benoni BR. Glett, who filed the original bill in this cause, 
and that the facts showing that they were such heirs, were 
not set forth in the bill of revivor or any subsequent plead- 
ing of the plaintiffs, After the cause was submitted to the 
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court on the part of the defendant, for final decision, the June Term, 
complainants asked leave to amend their pleadings by set- 
ting forth therein “the facts necessary to show that they Gnuerr et al. 
were the heirs at law of said Benont R. Gillett.” The defend- Rossa. 
ant’s counsel objected to such amendment, for the reason 
that it would be unjust to the defendant to make a case by 
amendment after the cause was entirely submitted on his 
part, and that he was not prepared to make defense to such 
amendment. The court overruled the objection, and allow- 
ed the amendment, the defendant excepting. The defend- 
ant’s counsel then asked a continuance of the cause until the 
next term of the court, and in support of the motion and of 
his objection to the amendment, made and filed an affidavit, 
the substance of which was, that the defendant himself was 
not, to the knowledge of counsel, in the county of Rock; 
that the counsel supposed him to be more than eighty miles 
distant from the place where the hearing was then going on ; 
that the case made by the amendment with the other state- 
ments in the bill, was such, that he, the counsel, was not pre- 
pared to try or dispose of the cause at that time; that the 
amendment supplied a material defect in the complainants’ 
pleadings, upon which we had relied with confidence to ob- 
tain a decree in favor of the defendant, up to the time when 
he finally submitted said cause to the decision of the court. 
The court refused to continue said cause, or impose any 
terms upon the complainants in allowing said amendment to 
be made, to which ruling of the court the defendant excopt- 
ed The court found as facts that Benont R. Gillett, at the 
land sale at Mineral Point, in the spring of 1847, furnished 
to the defendant $50, with which the defendant agreed to 
enter the land in controversy, and after such entry to convey 
it to said Gillett on request; that with said money the de- 
fendant purchased said land in his own name; that after 
such entry said Gillett demanded of the defendant a convey- 
ance of said land, which he refused to execute; that said 
Gillett died intestate in April, 1848; and that the complain- 
ants in the supplemental bill, as heirs of said Benoni 2. Gil- 
lett, deceased, and by purchase from their co-heirs, are now 
the equitable owners of said forty acres of land, in certain 
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J =p ike proportions designated in said finding. The court therefore 


ordered judgment against the defendant that he convey to 


Gust et sl the said complainants their respective interests in said land, 


v. 
Rosaixs. 


and that the complainants recover costs, &.; to which find- 
ing and decision the defendant duly excepted, and judgment 
being entered in accordance with such finding, the defendant 
appealed. 

James H. Knowlton, for appellant : 

1. The court erred in allowing the plaintiffs to amend 
their bill, so as to state a case for the heirs, after the cause 
was submitted by the counsel for the defendant 2. The 
case made by the bill is an express trust, created by parol. 
The defendant in his answer expressly denies the trust and 
insists on the statute of frauds. -A parol express trust cannot 
be enforced when the defendant insists upon that statute. 
Nor can a parol contract for the conveyance of lands be en- 
forced, when there has been no part performance. Payment 
of all the purchase money is not part performance which will 
take the case out of the statute. Gotng into possession of 
the land under and in pursuance of the contract is part per- 
formance, and takes the case out of the statute. Nothing of 
this kind was done in this case. Dyer vs. Dyer, 1 Eq. Lead. 
Cases, 144, 145, note; Bartlett vs. Pickersgill, ‘1 Eden, 515, et 
seq.; Bellasis vs. Compton, 2 Vt., 294; Botsford vs. Burr, 2 
Johns. Ch. Rep., 411 to 414; 10 Ves, 517; Jackman vs. 
Ringland, 4 Watts & Serg., 149. 3. A resulting trust may 
be established against the answer of the grantee, by parol 
evidence when it is full, clear and satisfactory. 1 Eq. Lead. 
Cases, 201, 202, and cases there cited. But the testimony 
of two witnesses, that they heard the defendant say that Be- 
noni R, Gillett let him have the money to buy the land, is 
not full, clear and satisfactory, and sufficient to overcome his 
positive denial made by his answer on oath, which fully ex- 
plains the facts and is corroborated by the testimony of Ed- 
wards. Much more satisfactory evidence has been ruled to 
be insufficient, where witnesses swore to facts and not mere 
admissions. See 2 Johns. Ch. R., and 10 Vesey, ubi supra. 
4. The claims of Gillett and Edwards were to be determined 
by arbitrators. They claimed distinct parts of the land in 
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controversy, and their claims not having been determined up eri. 
to the time when this suit was commenced, Robbins could not ; 
in good faith, and with safety to himself, have conveyed to Guurrr et al 
either of them. The conveyance by Edwards to Philo Gillet Rosas 
since the suit was commenced, cannot be allowed to affect 
the defendant in this action 5. If the court were right in 
giving judgment that the defendant should convey the land, 
it was error to mulct him in costs 

J. A. Sleeper, for respondents : 

The amendment allowed at the trial had the effect to in- 
troduce into the pleadings a statement of the evidence which 
would prove that the complainants were the sole heirs at law 
of Benont R. Gillet. That they were such heirs was a fact 
to be proved; the pleadings of the complainants contained 
allegations of the fact; the answer of the defendant required 
that proof to establish that fact should be made. There was 
therefore no defect in the pleadings on which the counsel had 
any right to rely; nor could the amendment by any possi- 
bility injure the defendant, or affect his rights) The whole 
matter was within the discretion of the court. 2. Benoni Ft. Gil- 
ett being in possession of the land as a claimant, and having 
furnished the money for its purchase according to the agree- 
ment alleged in the bill, the purchase of the land with that 
money raised a resulting trust in favor of Gillet. The mere 
act of providing the money with which the land was bought, 
without any agreement, would raise such a trust. Lead. Cases 
in Equity, Dyer vs. Dyer, p. 139, and notes; Statutes of 1839, 
p. 162, § 6. 3. The denial in the answer that the defendant 
purchased the land for Benoni R. Gillett, is clearly overcome 
by the testimony of two witnesses, or what is equivalent 
thereto. 4 The answer admits enough of the plaintiffs’ 
case to entitle them to their decree. It admits that Glleu 
immediately after the sale, reimbursed to Robbins the $50 
said to have been advanced by him for the land, and this, un- 
der the arrangement existing between the parties, was equiv- 
alent to a payment of that sum to Hobbins in advance of the 
sale. 


By the Court, Dixon, C.J. The pleadings in this case were J0ly 3. 
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made up anterior to the adoption of the Code and according 
to the system which formerly prevailed in the courts of chan- 
cery. The counsel for the appellant referred us to no adju- 
dications in which it has been held that it was bad or insuffi- 

cient pleading, in a bill or answer in equity, to allege that 
certain named parties were heirs at law of a deceased person, 
and that as such upon his death they succeeded to certain of 
his rights. Upon examination we can find no authorities 
sustaining such a position. On the other hand, we find in 
several books or collections of precedents, of well established 
authority and reputation, each of which may be regarded as 
having received the sanction and approval of competent tri- 
bunals, that, both at common law and in equity, this form of 
averment was frequently used. Curtis’s Eq. Pl., 74, 87; 2 
Bar. Ch’y. Pr., 559, 566; 2 Chitty’s Pl, 468, 469. The two 
things taken together would seem to establish as matter of 
authority, that the allegation in the bill of revivor, before the 
same was amended, that the compluinants therein were the heirs 
at law of Benoni RB. Gillett deceased, intestate, to whom the real 
estate, described in the original bill filed by him, descended by the 
laws of descent, was sufficient, and that consequcntly no 
amendment was necessary. 

On general principles we do not see why such statement 
ought not then to have been, and would not now be con- 
sidered as a good averment of matter of fact which it was 
material for the complainants to allege and prove, in order 
to maintain the action. Although it may in strictness be 
said that, whether one person is, or is not, the heir at law of 
another who is dead, is a mixed question of law and of fact ; 
and that the averment that he is so, is in part a conclusion 
of law, to be deduced from several intermediate facts which 
must be established in evidence; still.it is so much in the 
nature of a fact, and its statement in this form so fully ap- 
prises the opposite party of the foundation of the claim, 
which is set up against him, that the law, which favors brev- 
ity and conciseness, and the avoidance of unnecessary alle- 
gations, in pleading, treats it as such. Many analogous in- 
stances of mixed matters of law and fact being, for the pur- 
pose of pleading, treated as facts, might be cited. Such, in 
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particular, are statements of title or ownership of property, June Term, 
both real and personal. The averment that a party is the ’ 
owner of an article of personal property, in relation to which Gieerises al. 
he claims some right or some redress in a court of law or Rosacvs, 
equity, will, we think, when subjected to a rigid analysis, be 
found to be quite as much, if not more, a conclusion of law, 
than a statement of fact; yet our daily experience and con- 
stant practice prove, that such averments are, and ever have 
been considered good. The same is true of the title or sei- 
sin of real property, the proof of which often depends upon 
a long succession of conveyances, each of which must, on 
the trial, be established by competent testimony, but none of 
which has it ever been the custom to set out in the plead- 
ings. It is difficult to perceive any reason which would re- 
quire parties claiming to be the heirs of a deceased person, 
to state the several degrees of their relationship to the de- 
ceased, with all the accompanying circumstances, which 
would not equally require one asserting title to realty to set 
out the several links in the chain, by virtue of which he 
proposes to connect himself with the original source of the 
title. In either case, it is a technical nicety, which the law, 
looking more to the correct and easy administration of jus- 
tice than to absolute logical harmony, does not demand. Both, 
when plainly and directly stated, though partaking some- 
what of the nature of legal conclusions, are deemed sufficient 
to inform the opposite party of the foundation of the claim 
made against him, which is the principal object of all plead- 
ings. Any other rule in such cases would lead to a need- 
less particularity and burdensome prolixity of statement, 
often times very difficult to be attained. Hence, we are of 
opinion that no amendment of the bill in this case was re- 
quired. 
But if it be admitted that the bill was, in this respect, de- 
fective, and the amendment necessary, we do not, then, see 
how the defendant or his counsel can claim to have been 
taken by surprise by it They must have known that the 
plaintifis would come to the trial relying upon, and expecting 
to prove the fact, that they and the other complainants in the 
bill of revivor, under whom they claimed, were the heirs at 
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June Term, law of the deceased. This was a matter lying so plainly 
oe and palpably at the foundation of the action, that its con- 
Gnsrr et al. sideration could not have been overlooked by either of the 
Ropsmxs. parties. The entire rights of the plaintiffs depended upon it; 
and unless it was proved, no judgment in their favor could 

be obtained. The defendant and his counsel must also have 

known that the plaintiffs intended to offer this proof under 

the averments contained in the supplemental bill and the 

bill of revivor. Those averments, however defective, were 
certainly sufficient to inform them of that intention. Proofs 

to that end were taken some months before the trial took 

place. Under these circumstances there is no room for the 
supposition that the testimony introduced came unexpected- 

ly upon them, or that they were not fully aware that it 

would be offered and relied upon. Indeed, the counsel, in 

his affidavit of surprise, does not pretend that he was taken 
unawares by the evidence, but he says, that up to, and in- 
cluding the trial, and when the cause was submitted, he re- 

lied upon the supposed defects for the purpose of defeating 

the action, and obtaining a decree in favor of the defendant. 

It is nothing more nor less than saying, that the action of the 

court in allowing the amendment, was unexpected to him 

—that he did not anticipate it This, in our opinion, is 

not the kind of surprise or misleading contemplated by 

the statute. We understand it to refer to the sudden 

and unexpected proof of facts, of which the opposite party 

cannot, by the pleadings, be reasonably said to have had 

notice; and which, for that reason, he could not, in the 
exercise of ordinary diligence, have been prepared to meet 

or rebut. The spirit, if not the letter, of our statutory 
provision concerning the amendment of pleadings, both as 

to defective statements of facts and variances between the al- 
legations and proofs, binds the parties to the exercise of good 

faith in all their transactions in relation to them. If they 

are defective or irregular, or differ from the facts proved, the 

parties are bound to know that the court possesses the power 

of amendment, and that in furtherance of justice, this power 

will be exercised on the most generous and liberal terms, in 

all cases where there is enough of substance in the defective 
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pleading to have fairly apprised the opposite party of what June Term, 
he was required to meet. They are bound to take notice that 

in all cases, amendments will be granted on fair and reason- Guusrr et al. 
able conditions. They rest in the sound discretion of the Rosems. 
court, and will not be reviewed on error or appeal, except in 

cases where the power has been clearly and manifestly 

abused. The judge at the circuit can best determine whether 

the adverse party has been surprised or misled, or whether 

any injury is likely to result to him from his relying on the 

defect or variance; and whether he ought, in good faith, to 

have relied upon it all In this case we are satisfied, conced- 

ing the amendment to have been necessary, that it was no 

abuse of discretion, to allow the complainants to amend in- 

stanter, and on the argument, without costs, and without a 
continuance of the cause. 

We have taken this occasion briefly to express our views 
on this subject, not because we are of opinion that any step 
taken in the cause is attributable to bad faith on the part of 
either of the counsel or parties to it, but because of its im- 
portance to the profession, growing out of the frequency of 
applications of this nature, and because it seemed to us not 
unsuited to the purpose. The question here involved arose 
at a very early day after the adoption of the Code of Proced- 
ure, and at a time when there had been no adjudications 
upon its provisions; and when either good or bad faith in 
relation to it could hardly be ascribed to any body. 

Upon the merits of this action we feel very confident that 
the judgment of the circuit court was correct, and that it 
ought to be affirmed. The question upon which the de- 
termination of its merits mainly, and we might almost say 
entirely, turns, is whether the evidence discloses a parol ex- 
press trust in reference to the land, or a resulting trust. 
If the former, although the purchase money was fully paid, 
yet there being no other act done, a conveyance would not 
be decreed. If the latter, according to the laws which 
prevailed in the territory of Wisconsin, at the time the 
transaction took place, a specific performance should be 
ordered, although according to the provisions of our present 
statutes, sections 6, 7,8 and 9, of chapter 84, such trust 
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June Term, might not be declared or performance ordered in behalf of 


1860 


the present plaintiffs, if the affair had transpired sincc their 


Guerre al. enactment. In determining whether it was a parol express 


Rose 


trast, or is one resulting by implication of law, it is only 
necessary to ascertain whether the purchase money was fur- 
nished by the deceased to the defendant before he completed 
the purchase at the land sales, and was applied by him in 
payment for the land, as is charged in the bill; or whether 
he received it after he had, in fact, made the purchase with 
his own money, and in pursuance of the previous parol 
agreement, by which he was to buy and convey to the de- 
ceased, as is insisted in the answer. This will readily be re- 
cognized as purely a question of fact to be decided upon the 
evidence produced. That the defendant bought the land, not 
for himself, but upon a trust resulting or parol, is not dis- 
puted. Nor is it denicd that he, at or about the time of the 
sale received from the deceased, the full amount of the con- 
sideration paid. These facts are admitted in his answer. But 
he insists that the parol contract into which he entered, was 
with the deceased and one John Edwards, to whom hc was 
to convey the land, according to the terms and conditions of 
the contract, as set forth by him in his answer. He denies 
that the contract was made with the deceased alone. He 
also denies that he reccived the consideration money from 
the deceased before the purchase was consummated, but ad- 
mits that he received it on the evening of the same day on 
which he obtained the duplicate, and paid for the land with 
his own money. The bill charges that the agreement was 
made solely with the deceased, and that the land was paid 
for with money previously furnished by him to the defend- 
ant for that purpose. These are the material points of the 
issue. 

It cannot be denied, that in considcring questions like the 
present, where one party admits facts which tend stronely to 
show that the other is morally and equitably entitled to the 
relief which he asks, but insists upon some statute, as in this 
instance upon that against frands and perjuries, to tie up the 
hands of the court, and prevent its being granted, it is often 
very difficult to rid our minds of the impressions which such 
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admissions are calculated to create. We involuntarily cling June Torm, 
to what appears to be the substantial equity of the transac- a 
tion. But aside from any influence of this kind, against Guuerr et al. 
which we have endeavored to guard, and giving to the an- Rossums. 
swer the credit to which it is entitled as evidence in the de- 
fendant’s behalf, we are clearly of opinion that there is a 
decided preponderance of proof in favor of the allegations of 

the bill The objections to the testimony which is relied 

upon to overcome the denials of the answer, go to its charac- 

ter rather than to the number or credibility of the witnesses 

sworn. It consists in admissions made by the defendant at 

or about the time of the sale, to the effect, that he had pur- 

chased the land for the deceased, and with funds provided 

by him; and in proofs that the defendant had acquiesced in 

the occupancy and receipt of the rents of tho land, by the 
deceased and those claiming under him, since tho time 

of the sale, the same being a valuable mineral lot It is 
insisted that such admissions ought not to be received for 

the purpose of disproving or rebutting the sworn state- 

ments of the answer—that in order to destroy its effect, 

the witnessos must testify to facts within their knowledge, 

and not to what they have heard the defendant say in re- 
relation to them—and that the positive testimony of threc 
witnesses, to declarations directly contradicting the aver- 

ments of the answer, and made at different times, and under 
different circumstances, are not equivalent to the evidence 

of two witnesses to the facts themselves, and are, therefore, 

not a compliance with the old chancery rule upon the sub- 

ject. But two authorities (LO Vesey Jr., 517, and 2 John. 

Ch. R., 412) are cited to support these positions, neither of 

which, in our opinion, docs so. Both recognize the admissi- 

bility of such declarations, but admonish us that they are 
evidence of an unsatisfactory character, on account of the 

ease with which they may be fabricated, and the impossibil- 

ity of contradicting them; and warn us against their being 

too readily accepted and believed. But with these cautions, 

we know of no rule which forbids them in any case. We 

know of no principle of law touching an answer in chancery 

which renders its statements so sacred or so infallible, that 
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June Term, they may not be attacked and overthrown according to the 
1860. ules of evidence which govern other cases. The general 
Guusrr et al. principle which authorizes the reception of admissions, name- 
Rossms. ly, that whatever a party, contrary to his own interests, vol- 
untarily admits to be true, may reasonably be taken for the 
truth, seems to be as applicable to such a case as any other. 
We can see no reason for the exception. And if the admis- 
sions are clearly and satisfactorily proved, and are such as 
to convince the court of their truth, we are unable to see 
why they may not be acted upon. In this case, when taken 
in connection with the facts admitted in the answer, and the 
circumstances of possession and control of the land, they sat 
isfactorily establish the allegations of the bill. The theory 
upon which it is sought to exclude them, would, if adopted, 
extend to their exclusion in all cases where, acccrding to 
the former system, there was an answer under oath, without 
regard to their character or the manner in which they were 
made; and it would follow that written admissions, contrary 
to the averments of the answer, no matter how many times 
repeated, if not under oath,would be of no avail to the plain- 
tiff Such, it seems to us, could not have been the law. 
The testimony of the witness Edwards, whom the defend- 
ant claims to have been one of the parties to the contract, 
dors not shake the case made by the plaintiffs in the least 
It is true that he testifies that he claimed a portion of the 
land in question prior to the land sales, and that he and Gil 
lett, the deceased, appvinted the defendant to enter it for 
them. But his testimony on this subject is so very meagre, 
and couched in such language, that the impression that he 
and (fillet, and the defendant, never talked together at all 
until long after the sales, is unavoidable. He swears to no 
bargain or agreement between them. He says that he and 
Gillet “did appoint Jtobbins to enter the land,” &.; from 
which the only legitimate inference is, that whatever under- 
standing there might have been between him and (illets, it 
was one to which the defendant was not a party, and which 
was arrived at when he was not present. Lis testimony fur- 
ther shows, that by his agreement or understanding he was 
to look to Gillet for whatever title or interest he claimed. 
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He speaks about having tendered to him his portion of the June Term, 
purchase money. He claims to have advanced no part of it, 1860. 
but admits that it was all paid by Gillett Thisastohim Morm 
would make the contract clearly within the statute. He had ee 
no rights which could have been enforced. 

Judgment affirmed. 


Moyer vs. Coox. 3 
' 


The words “personal service,” in section 27, chapter 182, RB. S., 1858, mean 
service by delivery of a copy of the summons and complaint, or of the sum- 
mons only (as the case may be), to the defendant personally. In case of ser- 


vice by copy left at the defendant’s place of abode, the plaintiff should apply 
to the court for judgment, 

Where judgment has been entered by the clerk under that section, and a 
motion made to set aside the judgment, on the ground that there had not 
been a personal service of the summons, leave ahould be granted for the 
sheriff to amend his return, if an amendment thereof, according to the facts, 
would show such personal service. 


APPEAL from the Circuit Court for Pierce County. 

Action on a promissory note, brought by Moyer, the payee, 
against Cook, the maker. The sheriffs return showed a 
service of the summons and complaint upon the defendant, 
by leaving true copies thereof at his last and usual place of 
residence in Pierce county, “with his brother, Gamalien 
Cook, a person of suitable age and discretion, and informing 
him of the contents thereof, on the 4th day of September, 
1858.” On the 27th day of the same month, the clerk of the 
court, upon application of the plaintiff's attorney, and his af- 
fidavit of no answer or demurrer, entered judgment against 
the defendant for the amount claimed to be due on the note, 
with costs, &. In January, 1859, Cook moved to set aside 
the judgment on the ground that there had been no legal 
service of the summons, and that the clerk had no authority 
to enter judgment without proof of personal service. The 
motion was founded upon an affidavit by the defendant, that 
he had resided since August 2, 1858, in Rock county, and 
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ne — that no service of the summons had been made on him as re- 


MOYER 
v. 


Coox. 


July 80. 


quired by law, &. The plaintitf’s counsel asked leave to 
have the sheriff amend his return according to the facts, by 
inserting the words, “defendant not found,” and after the 
word “county,” the words “in this state,” and after the word 
“Cook,” the words “a member of the family ;” but the court 
refused to grant such leave, the plaintiff excepting, and or- 
dered that the judgment be set aside with costs; from which 
order the plaintiff appealed. 

P. V. Wise, for appellant: 

1. The summons and complaint were served according to 
law. Code, p. 14, § 88, and subdivision 4 of § 39; 15 John, 
196. 2. The defendant did not show that manifest injustice 
had been done him; he did not even make an affidavit of 
merits or ask for leave to answer. Tow. Code, 560; 18 
Barb., 387-392; 2 E. D. Smith, 125. The affidavit should 
have shown a defense. 6 Hill, 628. 

J. S. White, for respondent: 

Section 27, chap. 182, R.S., is the only statutory provis- 
ion authorizing the clerk to enter judgment on failure to an- 
swer, and that expressly requires proof of personal service. 
The power there conferred on the clerk was unknown to 
the practice at common law, and the grant must be strictly 
construed. 


By the Court, Patnse, J. If the amendment of the sher- 
iff's return according to the facts, would have shown a good 
service, so as to authorize the entry of the judgment by the 
clerk, it should have been allowed. But we do not think the 
amendment proposed would show such service. Scction 27, 
chap. 132, R, S. 1858, authorized an entry of judgment by 
the clerk only on filing proof of ‘personal service.” Sec. 9, 
chap. 124, provides that the summons shall be served by de- 
livering a copy “to the defendant personally,” or if not found, 
by leaving it at his usual place of abode, && We think the 
personal service required by sec. 27, chap. 182, is only that 
where the copy is delivered to the defendant personally, as 
required by sec. 9, chap. 124, and not that where it is left at 
his place of abode. This is the strict meaning of personal 
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service. It is the actual delivery of the process to the de- June Term, 
#ndant in person, as distinguished from other modes of ser- : 


vice which the law allows. prod Ne 
; or. Ixs. Co. 
It was argued with some force by the appellant’s counsel, v. 


that as the other subdivisions of sec. 27 provide only for an i 


application to the court for judgment where the service was 
by publication, it is to be presumed that the legislature in- 
tended by “personal service” in the first subdivision, all oth- 
er modes of service except that by publication. But as the 
validity of this first subdivision, in authorizing a judgment 
without the intervention of any judicial officer whatever, has 
been questioned, and was sustained last term by a divided 
court, we are inclined not to extend it by construction be- 
yond what its words clearly import. And we hold, therefore, 
that the personal service there required is an actual service 
upon the defendant In case of service by copy left at the 
defendant’s place of abode, the plaintiff should apply to the 
court for judgment. 
The order appealed from is affirmed, with costs. 


DopcGE County MuTUAL INSURANCE COMPANY V3. ROGERS. 


In an action upon a fire policy, the court refused to instruct the jury that any in- 
crease of the risk after the insurance was effected, by means within the con- 
trol of the assured, rendered the policy void; the policy containing an ex- 
press condition to that effect, and there being somc evidence tending to show 
a breach of the condition: Jedd, that the instruction should have been 
given. 

Where the application for a fire policy contains s qnestion to be answered by the 
applicant, as to the mode in which the building offered for insurance is to be 
occupied, and the agent of the insurance company is informed by the appli- 
cant of the intended mode of occupation, but fills out the application without 
inserting any answer to that question, the company, by issuing the policy 
without such answer, waives it, and cannot afterwards object to any use of 
the premises of which the agent was fairly notified. Otherwise, where the 
agent has knowledge only that the building has been at some previous time 
used for s hazardous business, but does not know that it is being used in that 
manner at the time of the application, or that it is the custom or intention of 
the applicant so to use it. 


ERROR to the Circuit Court for Fond du Lac County. 


The Dodge County Mutual Insurance Company insured 
Vou. XII—22 
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Rogers against loss by fire, upon a barn and its contents, for 
five years from the 18th of November, 1856. These having 


Doves Couxrr been destroyed by fire in July, 1858, and the company hav- 


Mor. Inxs. Co. 
Vv. 
Roesrs. 


ing refused to pay the loss, Rogers brought this action to re- 
cover the sum insured. Among the conditions annexed to 
and forming part of the policy, was the following: “Tf, after 
insurance effected, the risk shall be increased by any means 
whatever within the control of the assured, such insurance 
shall be void and of no effect.” The defense set up in the 
answer was, among other things, that for about one year be- 
fore the loss of the barn, and up to and at the time of the 
loss, it had been and was used by the plaintiff, without the 
knowledge or consent of the defendant, as a carpenter's shop, 
sleeping room, &c., and that the risk had been thereby great- 
ly increased. On the trial the plaintiff, as a witness in his 
own behalf, testified as follows: “I cannot say that the barn 
was used as a sleeping room at the time of the application 
for the policy. It had been used for that purpose during the 
previous summer. I had lumber in the barn at the time the 
policy was applied for, both dressed and undressed. The 
barn, at and before the time of making the application, had 
been used for dressing lumber. There was a carpenter's 
work bench in the barn at the time the application for the 
policy was made. The agent, McKee, knew at the time the 
application was made, that the barn had been used for such 
purposes, for I told him of it, and he had seen the lumber 
stored in the barn. The application bears date the day it 
was made. I do not know that there was a carpenter at 
work in the barn on that day. I cannot say that there were 
any beds in the barn at that time. The application was 
made at Ripon, four miles from the barn.” The application, 
as filled up, contained no answer to the question, how the 
barn was occupied. The plaintiff also introduced evidence 
of the insurance, loss, &e. , 

The defendant introduced evidence tending to prove the 
facts alleged in its answer. 

Among the instructions to the jury asked for by the coun- 
sel for the defendant, and refused by the court, was the fol- 
lowing: “Every increase of the risk after the insurance, witb- 
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in the control of the insured, renders the policy void,” to “on 
the refusal to give which, the defendant excepted. Verdict ; 
for the plaintiff, and judgment accordingly. eee 
Ware & Miner, for the plaintiff in error, contended that — 
the instruction refused was merely a reiteration of one of the 
conditions of the policy, and should have been given. 
Crane & Runals, for the defendant in error, cited in sup- 
port of the refusal of the court to give such instruction, 8 
Conn, 458, and Harrison’s Digest, 3492. 


Bs. 


By te Oourt, Patxe, J. We shall not attempt to no July %. 
tice all the numerous exceptions taken by the plaintiff in 
error, as we think the judgment must be reversed for 
the refusal of the court to instruct the jury as requested, 
that “every increase of the risk after the insurance, within 
the contro] of the assured, rendered the policy void.” This 
language can be fairly held to include only such an in- 
crease of the risk as was caused or permitted by the assured. 
And, so construed, there can be no doubt of its correctness 
as a legal proposition. Indeed, the policy itself contains an 
express provision to that effect. 

It is claimed by the counsel for the defendant in error, 
that the barn had been previously used for dressing lumber, 
and for sleeping purposes, and that this was known to 
McKee, the agent of the company, who filled out the appli- 
cation; and that this being so, the company is precluded 
from raising any objections upon these grounds) There 
are, undoubtedly, cases which support the position that 
where facts relative to the condition of the property are 
stated to the agent, or are known to him, and he fills out the 
application, without stating them, the company cannot avoid 
the policy by reason of their not being stated. But we can- 
not see that this principle can be so applied as to cure the 
error here. For the plaintiff himself, who is the only one 
who testified on the point, did not say that the barn was 
used as a carpenter’s shop at the time the application was 
made, or as a sleeping-room, but that it had been used for 
dressing lumber the season before, and that this was known 
to McKee. Now it does not follow that an agent, know- 
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ing that the premises have been previously used for more 
hazardous purposes than they are then used for, is to assume 
necessarily that the owner intends thereafter to use them for 
such purposes. And it does not appear here that the fact 
was communicated to McKee in such language as informed 
him that it was a habit or a custom of the owner to use 
the barn for those purposes, and from which he might infer 
an intention to continue such use. We cannot say, there- 
fore, that it sufficiently appears from the evidence presented 
here, that McKee was so informed of those facts as to make 
the company responsible for his neglect to state them in 
the application. This question should have been submitted 
to the jury, whether the agent was fully informed by the 
plaintiff of his intention to use the barn as a carpenter's 
shop, and as a sleeping-room, during the life of the policy. 
If he was, he having filled out the application, and having 
inserted no answer to the question as to how the premises 
were occupied, it may well be said that the company, by 
issuing the policy without such answer, waived it, and could 
not afterwards object to any use of the premises of which 
the agent was fairly notified. 

But if the jury should find that the agent had no notice 
of the intention to use the barn for the purposes mentioned, 
and that it was not actually so used at the time of thie appli- 
cation, then the question would be, whether the plaintiff had 
subsequently occupied it for those purposes, and if so, wheth- 
er that increased the risk. And they should have been in- 
structed that if these facts were found in the affirmative, it 
would avoid the policy. 

But as the court refused this instruction, the judgment 
must be reversed, with costs, and a now trial awarded. 


MILWAUKEE AND NORTHERN ILLINOIS RaILRoAD Com- 
PANY Vs. FIELD. 


The act to amend the charter of the “Fox River Valley Railroad Company,” ap- 
proved March 11, 1859, changed the name of that company, and made some 
amendments to its charter, but did uot create a new corporation. 
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The provision in the amendatory act, requiring that all moneys received by said June Term, 
corporation should be faithfully and exclusively applied by the ‘‘ Milwaukee . 
and Northern Illinois Railroad Company,” the same as under its former — 


title, to the construction of its line of road from Milwaukee to the state line, poh Soe ste 


&c., must be understood as referring to the line established by the original R. R. Co. 

obarter. Fait 
That provision does not operate to prevent the building of the road from Roches- 

ter to Waukesha, as authorized by the original charter, but amounts merely 

to a legislative postponement of the construction of that part of the road, un- 

til the road from Milwaukee to the state line shall be completed. 
A subscription for stock of said company is not invalid because it contained condi- 

tions that it should not be payable until needed for the construction of a 

certain portion of the railroad, and that the amount paid should be applied 

solely to the construction of such portion of the road, and should draw interest 

till a certain portion of the road should be completed. 


APPEAL from the County Court of Milwaukee County. 

This action was brought by the “Fox River Valley Rail- 
road Company” for money due on a subscription to its capital 
stock. Before the trial an amended and supplemental com- 
plaint was filed, which averred that on, &c., the defendant 
subscribed for ten shares of said company’s stock, at $100 
each, payable in certain installments, in the subscription and 
in the complaint specified, with a stipulation that the amount 
paid thereon. should bear ten per cent. interest from the time 
of payment until twelve miles of said company’s road should 
be completed; there being also written on the fly-leaf of the 
subscription book an agreement, forming part of said con- 
tract, signed by the president of the company, as follows: 

“ Fox River Valley Railroad Stock Subscription: It is un- 
derstood by and between the Fox River Valley Railroad 
Company and the subscribers to the capital stock of said 
company whose names appear on the following pages, that 
the amount due on such stock, and liable to be called for by 
the terms of subscription, is not to be considered due or lia- 
ble to be called for, until the same shall be necessary for the 
construction of, or procuring the right of way on, that por- 
tion of the line of road of said company extending from the 
village of Rochester to the city of Milwaukee, and also not 
until a sufficient amount of stock has been subscribed, or oth- 
er means obtained, to warrant, in the judgment of the board 
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June Se of directors of said company, the commencement of the con- 


struction of that portion of the line above named, and that 


rh on 4 11 sums received from said subscribers shall be applied only 


Nortsean ILL. 
R. R. Co. 


Vv. 


Frgp. 


to the construction of said part of said road. Milwaukee, 
Feb. 12, 1856.” The complaint also contained the necessary 
allegations to show that, according to the terms of the defend- 
ant’s subscription, the sum sued for had become due. It also 
averred that by an act of the legislature, approved March 11, 
1859, the name of the plaintiff was changed to “The Mil- 
waukee and Northern Illinois Railroad Company.” 

The answer was, in effect, a general denial, with leave, 
by stipulation, to give in evidence any matter of avoidance, 
as if specially pleaded. 

On the trial the plaintiff offered in evidence the charter of 
the Fox River Valley Railroad Company, (Priv. Laws of 
18538, p. 350), and the act amendatory of its charter, approved 
March 11th, 1859. Priv. Laws of 1859, p.119. The former 
act, by its ninth section, gave the company power to con- 
struct a railroad from the southern line of Wisconsin at a 
point designated; “thence in a northerly course to the vil- 
lage of Waukesha, with power to construct a branch of said 
road from some point on said road north of the village of 
Rochester to the city of Milwaukee.” The tenth section was 
as follows: “If said corporation shall not within two years 
from the passage of this act, commence the construction of 
said railroad, and within ten years complete the same, then 
the rights, privileges and powers of said corporation under 
this act, shall be void.” The act of 1859 declared that the 
name of the Fox River Valley Railroad Company was there- 
by changed to The Milwaukee and Northern Illinois Rail- 
road Company, and enacted that nothing therein should be 
construed to release any stockholder from his subscription to 
the capital stock of the company theretofore made, but all 
money which should thereafter be paid on subscriptions made 
to said Fox River Valley Railroad Company, or which should 
be realized on securities, &c., should be reccived and receipt- 
ed for in the name of the Milwaukee and Northern Illinois 
Railroad Company, and should be faithfully and exclusively 
applied by said Milwaukee and Northern Llinois Railroad 
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Company, the same as under the old title, to the construction June Term, 
of said company’s line of road from Milwaukee to the state 
line at the point designated in the charter to which said act Muwavrss & 


was amendatory. The 4th section of this act repealed the Ge 
10th section of the act of 18658. Fixip. 


The plaintiff then produced a witness, and offered to prove 
by him the other matters alleged in the complaint. The de- 
fendant’s counsel objected to the introduction of any testimo- 
ny, because the plaintiff was a new corporation created in 1859, 
and the suit was commenced prior to that time; because the 
plaintiff had no mght to maintain its action in its present 
form, and because the act of March 11th, 1859, repealed and 
took away the right to build a railroad from Rochester to 
Waukesha; which objection was sustained, and the plaintiff 
excepted. 

Thereupon, under the direction of the court, the jury ren- 
dered a verdict for the defendant, and judgment was entered 
thereon. 

Emmons & Van Dyke, for appellant : 

L_ The defendant is not discharged from his subscription 
in consequence of any thing in the act of March 11, 1859. 
1. In the absence of any right reserved to the legislature to 
amend the charter, there are many changes therein, which, 
if made and accepted by the company, would discharge the 
stock subscribers.) But the change must be a fundamental 
one; one by reason of which the money of the subscriber is 
to be applied to an object different from that to which he 
pledged it by his subscription; a change of the enterprise so 
radical, that he may well answer, non hec in federa veni. 
So long as the original objects to which he contemplated de- 
voting his money, are preserved, and when the change 
sought is consistent with the terms of the subscription, and 
designed to facilitute the enterprise, the objection cannot pre- 
vail Granting what was suggested by counsel on the motion 
for nonsuit (but what we deny), that the amendatory act took 
away the right to build a railroad from Rochester to Wauke- 
sha, that is not one of those fundamental changes in the char- 
ter which could affect the defendant’s contract, because he 
had therein expressly stipulated, that his subscription should 
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i am be exclusively applied to the construction of the road from 


pana 
Norgrsgen Iu. 
R. R. Co. 


v 


Fir. 


Rochester to Milwaukee. The defendant and his co-subscri- 


& bers were clearly not interested in extending the line of road 


to Waukesha, but the contrary. To this point counsel cited 
Union Locks and Canal vs. Towne, 1 N. HL, 44; Middlesex 
T. Corp. vs. Locke, 8 Mass., 268; Same vs. Swan, 10 Mass, 
384; Hart & N. H. R. RB. Co. vs. Crosswell, 5 Hill, 383; 
Winter vs. Muscogee R. R. Co., 11 Geo., 438; Indiana $ 
Ebensburgh T. Co. vs. Phillips, 2 Penn. Rep., 184; Irvin vs. 
The Turnpike Co., 2 id., 466; Gray vs. Monongahela Nav. Co., 
2 Watts & Serg., 156; Stevens vs. Rutland & B. Rk. Lt. O., 
1 Am. Law Register, 154; Macedon & B Plank R. Co. vs. 
Lapham, 18 Barb. S. C. R., 312; Greenville § Col. R. BR. C. 
vs. Coleman, 5 Richardson (S. C.), 118; Kean vs. Johnson & 
Central R. R. Co., 1 Stockton’s Ch. Rep., 401; Redfield on 
Railways, 91,§ 10; Pierce on Am. Railroad Law, 36-46 
2. Section 1 of Article XI of the constitution of this state, 
entitled ‘Of Corporations,” provides that all general or 
special acts, enacted under the provisions of that section, 
may be altered, amended or repealed by the legislature at 
any time after their passage. ‘The defendant’s subscription 
was made with reference to the charter as controlled by the 
constitution, which formed a part of the contract, and hence 
the right to alter or amend was contemplated. Many of the 
states have, either in charters themselves, or in general stat- 
utory provisions, or in their constitutions, reserved to the 
legislature a power to alter or amend charters at pleasure. 
Such reservation would seem to have prevailed in order to 
enable the legislature to compel corporations, from time to 
time, to confurm to the changing policy of the state. There 
may be limits beyond which the legislature cannot go, in the 
exercise of this right to alter or amend, without discharging 
contracts which the corporation may have previously made 
with third parties. It might attempt to declare an alteration 
so utterly subversive of the objects for which the corporation 
was established, as would, if carried out by the company, 
make it unconscionable to enforce subscriptions to its capital 
stock, and such as would trench upon the inviolability of 
contracts. But such an alteration could not be made under 
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the constitutional reservation. It would destroy the origi- June on 
nal corporation and would be an abuse of the right to “alter” 

or “amend.” No instance has occurred, so far as we can Miwacrss & 
learn, in which any change in a charter actually made has B. BR Co. 
been decided not to be within such reserved right; and this, Furi. 
though we find cases where the value of the stock has been 
diminished by the action of the corporation under the legis- 

lative sanction; where new burdens have been imposed on 

the corporation, and thus indirectly on the stockholders; and 

where they have been compelled to amalgamate their stock 

with that of other corporations ; and where the corporation 

has been allowed to contribute, by stock subscriptions, to 

other and independent corporations. No case has come up 

to the definition of a “fundamental” alteration. And we 

shall find the rule to be, that the stock subscriber will be ta- 

ken to have made his contract with reference to any altera- 

tion or amendment of the charter which the legislature might 
constitutionally enforce upon the corporation itself; and that 

such is held to be the measure of the change or alteration 

which will not discharge the promise to pay for stock 

Pierce on Am. Railroad Law, 98 and onward. The counsel, 

under this point, cited and commented upon the following 
authorities: Redfield on Railways, p. 95, and note 6, p. 94 

Cork & Youghal Railroad vs. Paterson, 87 Eng. LL & E. R, 

898; Ware vs. The Grand Junction Water Works Co., 18 

Eng. Cond. Ch. Rep., 126, cited by BENNETT, chancellor, in 

Stevens vs. Rutland & B. R. R. Qo., supra; Greenville & Col 

R. QO. vs. Coleman, supra; Colvin vs. LInberty & Abington 

T. Co., 2 Carter (Ind.), 511; Razlsback vs. Same Company, 

2 Carter, 656; WN this iF Co. vs. Miller, 10 Barb., 260; 

Pacific R. R. Oo. vs. Renshaw, 18 Mo. Rep., 210; Pe, v8. 

St. Louis & Iron Mountain R. R. C., 28 Mo., 111; Central 

Plank R. Co. vs. Clemens, 16 Mo., 859; Pacific R. R. Oo. vs. 
Hughes, 22 Mo., 291; Meadow Dam OQ. vs. Gray, 30 Me, 

547; Bane vs. A.& S R. R. C., 13 DL Rep., 504; Sparrow 

vs, Evansville & Crawfordsville R. R., 7 Indiana, 369; Moore 

vs. Hudson Fiver R. Ft. Co., 12 Barb., 156; Noyes vs. Spaul- 

ding, 27 Vt, 420; White vs. Syracuse & Utica RR, 14 

Barb., 559; 1 Kernan, 102; 4 id, 336, 348. 
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sap im IL The fact that the subscription is a conditional one 


 ponhdadater & 
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v. 


Fim. 


does not render it void as against public policy. The con- 

ditions contain nothing against the spirit of the charter. The 
first is, that installments should not be called for until neces- 

sary for the construction of, or the procuring of the night of 
way on, that portion of the line of road extending from the 
village of Rochester to Milwaukee. Here is no attempt to 
change the line, or secure the adoption of any particular 
route, but the one provided for by the charter itself is ex- 
pressly referred to; and it is not inconsistent with good mor- 
als or sound policy, that a stock subscriber, who was at lib- 
erty to give or refuse his aid, should insist that his money 
should be expended on a particular part of the road. The ex- 
ecution of this stipulation could not in any way contravene 
any of the provisions of the charter, in their letter or spirit 
Indeed, the discretion exercised in receiving these subscrip- 
tions, is clearly granted to the directors. See secs, 4, 16 and 
17 of the charter. Another condition is, that calls for in- 
stallments shall not be made “ until a sufficient amount of 
stock hus been subscribed, or other means obtained, to war: 
rant, in the judgment of the board of directors, the com- 
mencement of the construction of that portion of the line” 
extending from the village of Rochester to the city of Mil- 
waukee. This is @ wise provision, and, of course, cannot 
render the contract “void as against public policy.” On the 
subject of conditional subscriptions for railway stock, coun- 
sel cited McMillan vs. Maysville §& Lexington R. R. Co., 15 B. 
Monroe, 218; Henderson & Nashville R. R. Oo. vs. Bodied 16 
id., 8358; Wilmington & Raleigh R. R. Oo. vs. Robeson, 5 Ire- 
dell, 891; Carlisle vs. Terre Haute & Richmond R. R. ., 6 
Ind., 316; Fisher vs. HZ. & CR. R. Co, 7 id. 407; Cumler- 
land R. R. Co. vs. Baab, 9 Watts, 458; Chapman vs. Mad 
River §& L. Erie R.R. Co., 6 Ohio St. Rep., 119; Central T. 0. 
vs. Valentine, 10 Pick, 142,144; U ¢€& S RR OM. ws 
Brinckerhoff, 21 Wend., 189; Butternuts & Oxford T. Co. vs. 
North, 1 Hill, 618; Ft Miller & Ft. Edward P. R. Oo., 17 Barb., 
579; Pierce on Am. Railroad Law, 70 et seg.; Redfield on 
Railways, 77,78 and notes. On the subject of public policy, 
see Story on Cont, sec, 546; Kellogg vs. Larkin, 3 Chand. 
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Wis. Rep., 188. Another objection urged to the validity of eae 
these subscriptions was founded on the agreement that pay- 

ing subscribers should receive interest on amounts paid, until Mtwacxre & 
twelve miles of the road were completed and in operation, B B. Co. 
and the case of Troy § Boston R. R. vs. Tibbits, 18 Barb., Fruip. 
297, was cited in support of the objection. In this case Tib- 

bits had stipulated for interest until the entire road was done, 

thus making it to his advantage to thwart the ultimate com- 
- pletion of the work, so long as it was earning his interest. 

In our case a stock subscriber has agreed to receive interest 

until twelve miles of the road shall be completed. It is very 
evident why he should demand it, and why directors should 

be willing to yield to such a condition No man would 

stake his capital to-day, with no promise of a dividend for 

five years, against the same amount to be subscribed and 

paid several years hence, and let the last subscriber reap the 

same benefit as himself from the investment. But whether 

the court were right or wrong in the case referred to in 18 
Barbour, the 3d and 4th sections of the plaintiff's charter 

show that the reservation of interest to these stock subscri- 

bers was within the discretion of the directors. See also the 
numerous cases already cited on the subject of conditional 

stock subscriptions The issuing of “ preferred stock” has 

been practiced by many railway companies, and in a number 

of the states of the union, without any express authority in 

their charters; and very large amounts of money have been 
advanced by European and American capitalists upon such 

stock, in the belief, (and with the highest professional author- 

ity in the land begetting the confident belief,) that this pre- 

ferred stock was valid. If such stock is valid, then, by par- 

ity of reasoning, this merely interest-paying subscription is 

valid Weare not aware that any case has arisen where the 

courts have been called upon to decide upon the validity of 

such issues of preferred stock; but we believe that the opin- 

ion expressed by Judge REDFIELD in his Treatise on Railways, 

p. 593, that the power exists to create such stock, will be 
followed by our courts. 

Jason Downer, for respondent: 
L The act of March 11th, 1859, in fact, created a new 
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corporation, and transferred the property of the old to it It 

was conceded at the trial in the court below, that on the line 

of road authorized by the original charter, extending from 

oe Wakein to the point of junction with the Milwaukee 

branch, no work of any considerable amount had been done, 

and not a rod of it finished. The act of 1859 provides that 

all the funds of the company shall be applied exclusively to 

the construction of the line of road from Milwaukee to the 

state line, and leaves the company entirely without means 

to construct the line from the Milwaukee branch junction to 
Waukesha It is, therefore, equivalent to a repeal of so 
much of the charter as authorized that line to be constructed. 

It does more; it authorizes an entire new line from the city 
of Milwaukee to the state line. The southern point at the 
state line, and the Milwaukee terminus, are the only things 
in common between the roads authorized to be constructed 
by the two charters. If then, the act does not create a new 
corporation, the alteration thereby effected in the powers of 
the company, is such as will release the defendant as a stock 
subscriber. Afiddlesex T: Cor. vs. Locke, 8 Mass., 268; H. & 
N. H.R. R. Co. vs. Croswell, 5 Will, 388; 1 N. H Rep., 44; 
2 Penn. Rep., 184; Mi & B Plank Road Co. vs. Lapham, 18 
Barb., 812; Winter vs. Muscogee I. F. Co., 11 Geo., 488; 27 
Miss., 517; Stevens vs. R. d B. R. RCo, 1 Am. Law Regis- 
ter, 154; Pierce on Am. Railroad Law, 78-100. The reserva- 
tion of a right to amend and alter the charter, is not sufficient- 
ly broad to cover a case like this. Pierce on Am. Railroad 
Law, 98 and 99; 7 Ind. 369. 1. The constitutional right to 
amend the charters of corporations, extends only to such 
acts as are of a political character, or for the public benefit 
In this case the act of 1859 was evidently obtained at the 
solicitation of the directors of the corporation; at least, they 
—the new corporation and the old—having accepted it, it is 
the same as if the amendment was procured at their request 
The alteration is, therefore, to be regarded as the voluntary 
act of the corporation. 2. The constitutional provision as 
to alteration applies only as between the corporation and 
the state, not between the former and its stock subscribers, 
or persons contracting with it The corporation undertakes 
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to do certain things, and these it must do. If the state takes ~~ 
away its power, it may be its misfortune, but the persons ___ 
contracting with it, are not for that reason to suffer. ————— 
IL_ By the contract of subscription the defendant was not R& RB Co. 
to pay his subscription until the same should be necessary Fumo. 
for the construction of, or the procuring of the right of way 
on, that portion of the line extending from Rochester to Mil- 
waukee. The plaintiff avers, that at the time when said 
payments were called to be paid, the amounts so called for 
were necessary for the construction of said line between 
those points. But this was before the act of 1859, which so 
alters the line of road, that Rochester is not a point in the 
new line. And it was necessary, in order to admit any testi- 
mony, after the passage of the amendatory act, to aver that 
Rochester was a point in the new line, and that said moneys 
were still necessary to construct the line between Rochester 
and Milwaukee. 
Til The whole subscription contract, as set forth in the 
complaint, is illegal, against the policy of the law and void. 


By te Court, Dixon, C. J. It is very evident fromthe July 2. 
provisions of the act of March 11th, 1859, that no new cor- 
poration was contemplated. It purports to be, and is, in 
fact, only an act changing the name of the old corporation, 
and making some slight amendments of its charter. If the 
name had not been changed, we doubt whether the counsel 
would ever have insisted that its provisions amounted to the 
creation of a new company. If the legislature had merely 
changed its name, by declaring that the Fox River Valley 
Railroad Company should thereafter be known and called 
the Milwaukee and Northern Illinois Railroad Company, 
and thereafter should sue and be sued by that name, &., 
there can be little doubt that it would in law have been 
quite as effectual for the purposes intended, and that the 
company known by this new name would have succeeded 
to, or rather continued in, all the rights which it formerly 
possessed. It certainly cannot alter the question that the 
legislature have expressly declared that such shall be the 
effect of the act Nor does this declaration afford any rea- 


850 


June Term, 


Muwavers & 
Nozrasen Iu. 
R. RB. Co. 


v. 
Fiswp. 


CASES IN THE SUPREME COURT 


son for saying that a new corporation was created. Neither 
do we think that the act made, or authorized the company 
to make, any change in the line of its route between the city 
of Milwaukee and the state line. After having changed its 
name, the act provides that nothing in it shall be construed to 
release any stockholder from his or her subscription thereto- 
fore made to the capital stock of the company ; and that all 
money which shall thereafter be paid on subscriptions made 
to the Fox River Valley Railroad Company, or which shall 
be realized on securities given or to be given, shall be re 
ceived and receipted for in the name of the Milwaukee and 
Northern Illinois Railroad Company, and shall be faithfully 
and exclusively applied by it, the same as under the old title, 
to the construction of the said company’s line of road from Bfilwau- 
kee to the state line; that holders of stock under the old, shall 
be entitled to receive in exchange certificates of stock under 
the new title; and that the company under its new title shall 
be authorized to use all the rights, privileges and immunities 
contained in its charter as the Fox River Valley Railroad Com- 
pany. Whether called by the old or the new name, it is 
spoken of throughout as one and the same company; and 
where the act declares that “the moneys realized shall be 
faithfully and exclusively applied as under the old title to 
the construction of the company’s line of road from Milwau- 
kee to the state line,” it must be understood as the line 
which was established by the charter. 

The repeal of section ten of the original charter can by no 
means be said to deprive the company of the power to build 
the road from Rochester to Waukesha. Its authority to do 
this is conferred by section nine, the provisions of which are 
left unimpaired. Its repeal operates generally to remove the 
restrictions, as to the time of the commencement and comple- 
tion of the road, which were imposed by it. Nor can we 
say that the declaration that the moneys realized shall be 
applied faithfully and exclusively to the building of the road 
from Milwaukee to the state line, operates to prevent the 
construction of that portion of it which extends from Roches- 
ter to Waukesha. When construed in connection with sec- 
tion nine and other parts of the charter,which remain in full 
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force, it amounts merely to a legislative postponement of the June Term, 
construction of the latter purt of the road, until the former 
shall be completed. ap zareea ® 
This view of the statute of 1859 disposes of most of the RB R, Os: 
objections raised by the respondent’s counsel. There iscer- Frau. 
tainly no room for saying that the stipulation for the appli- 
cation of the moneys subscribed, to the construction of that 
portion of the road extending from the village of Rochester 
to the city of Milwaukee, is against public policy. The ar- 
gument of the appellant’s counsel is a complete answer to 
this objection. 
The powers conferred on the board of directors by the 
sixth section, are ample for the purpose of enabling them to 
agree to pay interest on the stock subscribed and paid for, 
until twelve miles of the road should be completed and in 
operation. In respect to all contracts, covenants and agree- 
ments touching their corporate affairs and business, the pow- 
er conferred upon the directors of this company is of that 
enlarged and plenary character usually found in the charters 
of railroad corporations in this state ; and it is not the prov- 
ince of this court, by violating the rules of plain grammatical 
analysis, to restrain or abridge this power, simply because it 
has been improvidently exercised by the managing officers, 
or exerted in a manner seriously detrimental or injurious to 
the best interests of the corporation or its stockholders. 
This court is no more the guardian of the interests of corpo- 
rations than of private individuals; and can no more pro- 
tect them from the effect of hasty or ill advised bargains or 
agreements, provided they have the authority to make them, 
than it can individuals We know of no authority of law 
for drawing any such distinction. The question of what 
powers the company should possess, was a matter of legisla- 
tive discretion in the first instance, and the legislature hay- 
ing exercised it, it is not for this court to say that they were 
improperly granted. As to past transactions, the evils, what- 
ever they may be, must be endured. As to the future, the 
power of correction, if its exercise be needed, lies with the 
legislature. 
The objection, that a new suit should have been com- 
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menced after the change of name, we do not understand to 
be insisted upon. If it were, it is too technical to be coun- 
tenanced in these days of liberality in all matters of amend- 
ment. 

Many of the points so properly raised and so ably argued 
by the counsel in their printed briefs, have not received our 
attention in this opinion, partly from want of time, but prin- 
cipally because the appearance of those arguments in the 
report seems to render comment or discussion by us un- 
necessary. 

The judgment of the county court must be reversed, and 
a new trial awarded. 


KerEeEp vs. SANDERSON. 


A clause in an assignment by an insolvent debtor for the benefit of creditors, au- 
thorizing the assignee to sell and dispose of the assigned property ‘‘ upon 
such terms and conditions asin his judgment may appear best and most to 
tho interest of the parties concerned,” is equivalent to authority to sell on 
credit, and such on assigument opcrates to hinder and delay creditors, and, 
as against them, is fraudulent and void. Avcp vs. Sanderson, 2 Wis., 42, cited 

» and adhered to. 

Where the assignee under such an assignment, is summoned as garnishee under 
an attachment against the property of the assignor, by one of such creditors, 
and it appears on the hearing, that after the service of such summons he had 
converted the assigned property into money, or that before such service he 
had converted the same into money which then remained in his hands, he is 
to be regarded as indebted to the assignor for the money so received by him, 
and the creditor is entitled to judgment against him, as garnishee, accord- 
ingly. 

A judgment against the defendants in an attachment suit is not void for want of 
jurisdiction, because the defendants were non-residents, and were not served 
with process, and because at the time of rendering such judgment the gar- 
nishee had filed an answer denying that be was indebted to the defendants, 
or hed any property belonging to them in his possession, the issue upon 
which answer was then undetermined, if it appear that such issue was after- 
wards determined against the garnishee, and judgment rendered against 
him, it being the fact of the garnishee’s indebtcdness and not its ascertain- 
ment, which conferred jurisdiction against the principal debtors. 

Where an issue is made between the plaintiff in an attachment suit and a gor- 
pishee, upon the answer of the latter, i¢ seems that such answer is never 
admissible in evidence on the trial of such issue; but where, under the law 
allowing parties to be witnesses in their own behalf, the garnishee caused his 
own deposition to be taken and read on the trial of such issue, there was 
clearly no error in excluding his answer as evidence. 
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Where a judge tiles a finding, which is excepted to as not being in accordance 
with the requirements of the Code, he has power to file an amended finding, 
and the time and manner of his doing so must depend in a great measure 
upon his discretion. 

Where the finding of the court sets forth at large the assignment under which a 
garnishee received the property for which he is sought to be made accounta- 
ble, and that assignment is “‘ by its very terms fraudulent in law and in fact,” 
the invalidity of the assignment sufficiently appears by such finding. 


APPEAL from the Circuit Court for Dane County. 

On the dth of June, 1854, a writ of attachment was issued 
out of the circuit court for Rock county, in favor of John M. 
Keep, against Charles R. P. Wentworth and Thomas C. Man- 
chester, with the affidavit of said Keep annexed, setting forth, 
among other things, that he had good reason to believe that 
said Manchester and Wentworth were not residents of this 
state, and that they had assigned and disposed of their proper- 
ty with intent to defraud their creditors) On the same day 
said Aecp filed an affidavit, stating, among other things, “that 
he verily believed that George B. Sanderson had property, cred- 
its and effects in his possession, to wit: moncy, notes and ac- 
counts, mortgages and merchandise, belonging to the above 
named defendants (Manchester and Wentworth), and that 
said Sanderson was indebted to said defendants. 

On the 9th of June, 1854, Sanderson was summoned as 
garnishee, by a notice requiring him to appear before the 
circuit court of Rock county, on the third Monday of No- 
vember, 1854, to answer on oath, &. On the 19th of June, 
1854, an affidavit was made and filed by the attorney of the 
plaintiff, stating that the time of holding said court had. been 
changed from the third Monday to the fourth Monday of 
Noveinber, of which he was not aware until the 10th day of 
said month of June, and on the 20th day of said month an 
order was made by the circuit judge, striking out the word 
“third” before the words “Monday of November, 1854,” 
and inserting the word “fourth” instead thereof, in the 
attachment as well as in the notice served upon Sanderson, 
and a copy of said order was served upon Sunderson on the 
first day of July, 1854. On the 25th of November, 1854, 
the sheriff levied said attachment upon several parcels of 


real estate in Rock county, as the property of said Manches- 
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June Term, ter and Wentworth. On the 18th of December, 1854, San- 
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derson made his answer as garnishee. In this answer he 
states that he had no property, goods, chattels, notes, mort- 


Sanversox. gages, or choses in action, belonging to the defendants (Man- 


chester and Wentworth), or cither of them, in his possession 
or under his control, at the time of the service of the gar- 
nishee process on him in this case, or at any time afterwards 
He further states that on the 19th of February, 1852, said 
defendants made an assignment to him in writing, by virtue 
whereof there came into his hands, on that day, from the 
defendants, goods, wares and merchandise to the amount of 
about $7,000, notes, mortgages and accounts to the amount 
of about $6,000, and real estate to the amount of about 
$2,000, as the same were invoiced, all of which, or the pro 
ceeds thereof, he still holds under said assignment. He an- 
nexed to his answer a copy of the assignment, which is the 
same that is recited at large in the case of Keep vs. Sanderson, 
2 Wis., 42, and contained a clause authorizing the assignee 
to sell and dispose of the assigned property “upon such 
terms and conditions as in his judgment may [might] appear 
best and most to the interest of the parties concerned.” No- 
tice of the pendency of the attachment suit was duly given 
to Manchester and Wentworth by publication. In March, 
1855, Keep filed his declaration in the attachment suit in the 
usual forin, with money counts, with a notice that he would 
give in evidence two notes of the defendants, therein de- 
scribed, for $2,199 46 each, and in the same month the ve- 
nue of sail attachment suit, as well as of the garnishee pro- 
ceedings against said Sanderson, was changed to the Dane 
circuit court, On the 16th of May, 1855, judgment was 
rendered in the Dane circuit court in favor of the plaintiff 
Keep, against Manchester and Wentworth, for $5,263 38. 
On the same day Sanderson made, in open court. under 
oath, a further answer as garnishee, in which he denied any 
indebtedness whatever to Manchester and Wentworth, or 
that he had in his hands any property, moneys or credits 
belonging to them, over and above his liability as garnishee 
in previous attachment suits. 


On the 11th of December, 1856, on motion of the plain- 
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tiff's attorney, it was ordered by the court “that the plaintiff 
may make an issue upon the answer of said Sanderson within 
one hundred days, as follows: The plaintiff shall file and 
serve his declaration, alleging that the said Sanderson is in- 
debted to said Manchester and Wentworth in the sum of ten 
thousand dollars, and also, in another count, that the said 
Samlerson has in his possession money and property belong: 
ing to said Manchester and Wentworth of the value of ten 
thousand dollars; that said Sanderson shall plead issuably to 
said declaration within ten days,” &c. A declaration was 
accordingly filed, and Sanderson pleaded thereto in denial of 
each count. The trial of said issues was submitted to the 
court, without a jury. On thie trial the plaintiff read in evi- 
dence the record of his judgment against Manchester and 
Wentworth, above referred to, and introduced proof tending 
to show that the defendant Sanderson had, by the sale of the 
goods and real estate, and collection of the notes and ac- 
counts embraced in the assignment before mentioned, received 
sufficient moneys to pay the plaintiff’s judgment, after satis- 
fying the claims of such creditors of Manchester and Went- 
worth as had commenced proceedings against him as gar- 
nishee, prior to the service of the process upon him in this 
case. In connection with this proof, the plaintiff put in evi- 
dence the assignment under which Sanderson took possession 
of said property, and which was admitted to be the same 
recited at large in the report of the case of Keep vs. Sander- 
son, 2 Wis, 42, and which was, by the supreme court in that 
case, declared null and void as to the creditors of Manchester 
and Wentworth. 

The defendant then offered to read in evidence his an- 
swer as garnishee, made on oath in open court in this 
cause, in May, 1855, to the introduction of which the 
plaintiff objected, because, the answer not having been 
satisfactory to him, he had made up an issue, which issue 
should be tried irrespective of the answer, and because, on the 
trial of that issue, the defendant was a competent witness, 
and his deposition had been taken on his own behalf and 
was on filee The court decided that the answer was not 
admissible in evidence, and the defendant excepted. 
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It was here admitted by the parties that Sanderson had 
been summoned as garnishee of Manchester and Wentworth, 
in several cases before the commencement of the present suit, 
and had therein been adjudged garnishee on account of what 
came into his hands under said assignment, and had, on the 
1st of November, 1855, paid to the creditors of said Man- 
chester and Wentworth, $8,165 on judgments in such cases 

The defendant then offered in evidence the record of a 
suit in the circuit court for Iowa county, commenced be- 
fore this suit was instituted, in which Erastus Corning and 
others were plaintiffs, and Manchester and Wentworth were 
defendants, and in which he (the defendant) was summoned 
and answered as garnishee, by which it appeared that said 
circuit court, on his answer, (no issue having been made 
up between him and the plaintiffs in said cause) rendered 
judgment against him for only $183 03, although the 
judgment against said Manchester and Wentworth was for 
a much larger sum; which amount of 183 03 was paid to 
said Corning and others, and formed part of said sum of $8,165 
admitted as above—the defendant claiming that said proceed- 
ings were a bar to this suit. To this testimony the plaintiff 
objected, because he was not a party to that suit, and be- 
cause no issue was made up therein upon the answer of 
said garnishee, but the plaintiff therein was satisfied to take 
what he could get on the said garnishee’s confession. The 
court decided that said record was not evidence for the pur- 
pose for which it was offered, to which the defendant ex- 
cepted. 

The defendant then offered to prove that in defending the 
cases in which judgment had been rendcred against him as 
garnishee, and on which he had made said payments, amount- 
ing to $8,165, he had paid $300 costs, and $1,200 lawyers’ 
fees. The plaintiff admitted the facts,” but objected to the 
introduction of the testimony, and the court sustained the 
objection, and the defendant excepted. The deposition of the 
defendant was then read as evidence in his own behalf’ He 
testified that the money realized by him under the assign- 
ment was made out of real estate, to wit, several lots in the 
town of Beloit, which sold for about $1,500, half in six and 
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the balance in twelve months’ time; and out of goods sold to Oe aia 
Hackett and Hodge on twelve months’ time, to the amount 

of $2,400; and by sale of goods from the store at different Keer 
times; and from collections of accounts, notes, &., due Saxpensox. 
Manchester and Wentworth from sundry persons; and that 

he had “paid over to the creditors of Manchester and Went- 

worth every dollar which he had received from the assets of 

that firm, besides some $1,200 in expenses of litigation.” 

There was other evidence on both sides upon the questions 
of fact in issue between the parties, but as in the judgment 
of this court the proof was sufficient to sustain the finding 
of the circuit court as to the facts, and as no question of law 
arises upon such evidence, it is here omitted. 

After the evidence was closed, the judge of the circuit court 
signed and filed a finding, as follows: “The court finds as 
facts, that the said George B. Sanderson was, on the day of 
service of process on him in this cause as such garnishee, to 
wit, the 9th day of June, A. D. 1854, indebted to the said 
T. C. Manchester and C. R. P. Wentworth in the sum of six 
thousand seven hundred and sixty-nine dollars and eighty- 
two cents; and the court finds, as matter of law, that the 
said John M. Keep, plaintiff, is entitled to a judgment in his 
favor, against the said George B Sanderson, for the said sum 
of six thousand seven hundred and sixty-nine dollars and 
eighty-two cents. Dated June 8d, A. D. 1859.” To this 
finding the defendant excepted, as not being in accordance 
with the requirements of the code. 

On the 23d of July, 1859, the judge filed the following 
as an amended finding, the record stating that the find- 
ing first filed was hastily drawn by the counsel for the plain- 
tiff, and did not fully set forth the facts found by the court: 
“The court finds, as matter of fact, that the said T. Clark 
Manchester and Charles R. P. Wentworth did, at Beloit, 
Rock county, on the 19th of February, 1852, make, execute 
and deliver to said defendant, George B. Sanderson, a. certain 
assignment, in words and figures following, that is to say: 
[here reference is made to the assignment previously set 
forth in the record, which is the same recited at length in 
Keep vs. Sanderson, 2 Wis., 42,] and the said Manchester and 
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Wentworth, on the said 19th day of February, 1852, de- 
livered to said Sanderson, under said assignment, goods, 
wares and merchandise, and notes and accounts, of the value 
of upwards of twenty thousand dollars, which said Sander- 
son afterwards converted to his own use; and that said San- 
derson has paid to different creditors of said Manchester and 
Wentworth, on judgments by which he has been adjudged 
garnishee of said Manchester and Wentworth, and in cases 
where said garnishee had been summoned as such before he 
was summoncd as garnishee in this cause, the sum of $8,165 
and no more; and that all the avails of said property as- 
signed, except said $8,165, remained in the hands of such 
garnishee at the time he was summoned as garnishee in this 
cause; and the court finds, as matter of fact, both of said 
issues joined in this cause for the said plaintiff, and finds 
that on the day when said Sanderson was summoned as gar- 
nishee in this cause, to wit, said Sunderson was justly 
indebted to said T. C. Manchester and Charles R. P. Went 
worth in the sum of ten thousand dollars; that said Sunder- 
son, on the day and year last aforesaid, had in his possession 
money to the amount of ten thousand dollars belonging to 
said Manchester and Wentworth, and that there is now due 
the plaintiff on the judgment in his favor against said Man- 
chester and Wentworth, recovered in a cause in which said 
Sanderson. was sunmoned as garnishee, the sum of six thou- 
sand seven hundred and sixty-nine dollars and eighty-two 
cents, and which said ten thousand dollars so in said Sander- 
son's handg, is the same which the court finds the said Sun- 
derson owed to said Manchester and Wentworth. And as 
matter of daw, the court finds that the said John AL Keep, 


- plaintiff, is entitled to judgment in his favor, against the said 


George B. Sunderson, for the said sum of six thousand seven 
hundred and sixty-nine dollars and ecighty-two cents. June 
3d, A. D. 1859. Hartow S. Orton, Judge.” To this find- 
ing the defendant duly excepted, insisting that the court had 
lost jurisdiction by its first finding. Motion for new trial 
overruled, and judgment for the plaintiff. 

Rockwell & Converse (with whom was James & Brown), 
for appellants, contended that as Manchester and Wentworth 
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were non-residents, and not served with process, there was June a 


no jurisdiction to render a judgment against them, unless 
their property was attached, or the garnishee was indebted 
to them, or had their property in his hands, and as the gar- 
nishee denied having any such property, or being indcbted 
to them, and as the issue on that answer had not been de- 
termined at the time of entering judgment against Manches- 
ter and Wentworth, the court had no jurisdiction to render 
that judgment. 2. The writ of attachment and notice to 
answer were returnable when there was no term of court 
The amendments that were made were jurisdictional, and 
cannot be allowed in suits of this kind 3. The filing of 
the amended finding by the court in this case, was without 
authority. Chap. 132, § 19, RS, 1858; Sands vs. Church,, 
2 Selden, 347. 4 The amended finding is insufficient 
and defective, because it fails to find that the assignment 
was void, or that it was ever so declared by the court. 
5. Neither lands nor the proceeds thereof, are garnish- 
able. If the conveyance was fraudulent, as argued, no 
title passed, and every creditor could seize the land; if 
the proceeds of the sale by the garnishee could be gar- 
nished, he would have to pay one creditor, and another 
would take the land Howe ws. Field, 5 Mass., 8390; Dickin- 
son vs. Strong, 4 Pick. 57; Ripley vs. Severance, 6 id., 474; 
Gore vs. Clisby, 8 id., 555; Bissell vs. Strong, 9 id., 562; 
Moor vs. Towle, 38 Maine, 183; Risley vs. Welles, 5 Conn., 
431; 7 N. HL, 590; 18 Vt, 615; Drake on Attachment, 479- 
481. Notes held by Sanderson, whether those which were 
assigned originally, or those taken upon settlement of ac- 
counts or sales, cannot be garnished. Neither choses in ac- 
tion, nor any other claim or thing that cannot be exposed to 
sale on execution by the mere passing over by the gar- 
nishee, can be garnished. FF & Jf. Ins. CG. vs. Weeks, 7 
Mass., 488; Guild vs. Holbrook, 11 Pick., 101; 4 id., 57; 
Andrews vs. Ludlow, 5 id.,28; Perry vs. Coates, 9 Mass., 537; 
Lupton vs. Cutler, 8 Pick., 298; Copeland vs. Weld, 8 Maine, 
411. The garnishment refers to the time of its service for its 
operation ; it affects the property or indebtedness then held or 
owing; it can hold no after accruing indebtedness, or after 
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toe Bee received money or property; it relates to the then status of 
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property or debt. 12 Pick., 116; 6 id., 858; 1 Wis, 447; 
Drake on Attachment, § 667, and cases there cited. It ap- 
pears from the evidence that very little, if any thing, sub- 
ject to garnishment, was in the hands of Sanderson at the 
time the notice was served on him. 6. Garnishment is 
in the nature of a proceeding im rem; its aim is to in- 
vest the plaintiff with the right to appropriate to the pay- 
ment of his claim, the property of the defendant found in 
the garnishee’s hands, and in no case, with a single excep- 
tion, can a person be held as garnishee, unless the defendant 
could maintain an action ex contractu; this exception is in 
the case of an assignment fraudulent in fact, in which case 
the personal property assigned as such, and capable of be- 
ing sold on execution, can alone be held, and a judgment 
against the garnishee only exposes the personalty held by 
him, to sale on execution running against the property of 
the defendant in the attachment; in other words, the prop- 
erty is, by this proceeding, discovered and released from the 
pretended claim of the garnishee, and exposed to seizure. 
Drake on Attachment, §§ 479, 541, 548; Belknap vs. Gib- 
bens, 18 Met., 471. 

Mat. H. Carpenter, for respondent : 

1. The finding scts out the assignment in full This be- 
ing void upon its face (Keep vs. Sanderson, 2 Wis, 42), it was 
unnecessary for the court to find, as matler of fact, that it was 
made with intent to hinder, &c. Moreover, the provision of 
the code as to findings did not apply. There was a feigned 
issue, and the finding was sufficiently full on the issued joined. 
2. It was competent for the court to amend its finding. 
People vs. Dodge, 5 How. Pr. R, 47; Sands vs. Church, 2 
Seld., 347, 8357. 3. Money realized on real estate, may be 
reached by the process of garnishment, though real estate 
itself cannot. 4 A garnishee, who has used the money of 
the defendant in his hands, and resists the claims of credi- 
tors upon the fund, will be charged with interest. Willings 
vs. Consequa, Peters’ C. C. R., 801, 821; Drake on Attach- 
ment, § 689. 5. The defendant’s answer was not admissible 
in evidence, Lasley vs, Sisloff, 7 How. (Miss), 157. If ad- 
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missible, it was unimportant, as his deposition to the same 
effect was read. 6. The defendant must pay from his own 
funds the cost of resisting the just claims made against him 
as garnishee. Drake on Attachment, Ist ed, § 678, and 
cases cited. 


By the Court, Paint, J. We have no doubt of the right 
of the judge below to amend his finding after an exception 
taken. The object of exceptions on the trial, and to the in- 
structions of the court to the jury, is to call the attention of 
the judge to the particular point of objection, that he may 
correct at the time any thing which he may think needs cor- 
rection. Where the trial is before the judge without a jury, 
and he afterwards files his finding, if, on exception afterwards 
filed, he has no power to amend it, one of the principal ob- 
jects of an exception at the trial, for which these written ex- 
ceptions are a substitute, would be defeated. We think the 
right exists, and that the time and manner of its exercise 
must depend in a great measure upon the discretion of the 
judge who tries the case. Sunds vs. Church, 2 Seld, 347, 
sustains such right of amendment. The amended finding 
we think sufficient to sustain the judgment. It finds the 
fact of the assignment, setting forth a copy of it And al- 
though it does not say that the judge finds it fraudulent, yet 
this court has decided upon this identical assignment, that it 
must be deemed “by its very terms,” “fraudulent in law 
and in fact.” It was said that the court did not state in the 
finding that this was the same assignment previously decided 
upon by this court, and that although that fact was admitted 
on the trial, yet we cannot look to that admission in de- 
termining whether the finding itself is sufficient to support 
the judgment. This is perhaps true, yet we do not deem 
such statement necessary. For it appears at all events that 
the assignment set forth is in the same words as the other, 
and if the other is “ by its terms fraudulent in law and fact,” 
then this, which is in the same terms, whether the same in- 
strument or not, must be equally so deemed. The court 
having decided that an instrument in those terms is fraudu- 
lent in law and fact, we think its invalidity sufficiently ap- 
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oe ge pears in the finding, when its terms appear. The invalidity 


Kgep 
v. 


SaNpDERSON. 


of the assignment is necessarily included in the general find- 
ing, that the proceeds of the property assigned were liable 
for the debts of the assignors. 

It was claimed by the counsel for the appellant, that this 
court, in the case of Kearney and others vs. Norton, decided 
at the last term, had overruled the previous decision in the 
case of Keep vs. Sanderson. But certainly we did not intend 
to do so, and we think there is nothing in the opinion which 
warrants that conclusion. On the contrary, the decision in 
Kearney vs. Norton is placed expressly upon the different 
language of the assignment, which was not the same nor 
equivalent to that used in the instruments decided fraudu- 
lent in Keep vs. Sanderson aud Hutchinson vs. Lord. It will 
be seen by reference to the latter case, (1 Wis, 313, et seg.,) 
that great stress is laid on the use of the word “terms,” in 
connection also with the word “prices” The latter word 
being used, it was held that the word “terms” must be held 
to relate to the time of payment, and imply a power to sell 
on credit. There is nothing in the reasoning that goes to 
show that the court would have extended the same rule to 
an instrument like that in Kearney vs. Norton, in which the 
assignee undertook to dispose of the goods, &c., to the best 
advantage “in his discretion,” &. As there are many mat- 
ters upon which an assignee might be called upon to exer- 
cise a sound discretion in disposing of assigned property, 
even though not sclling on credit, we construed that language 
in the instrument as referring only to such discretion as he 
might properly exercise, and not as implying an illegal dis 
cretion to do acts which would avoid the instrument, with- 
out intending to disturb the previous decisions upon the ef- 
fect of specific words in an assignment. We shall therefore 
adhere, without hesitation, to the decision already made by 
this court, between these parties, upon this assignment, hold- 
ing it void. 

And we have no doubt the assignee is liable, although he 
had disposed of the identical property transferred, and re- 
ceived cash or other property in its stead. If this were not 
80, it would be very easy for a fraudulent assignee or pur- 
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chaser to clude all responsibility by a speedy disposition of 
the property, and putting the money in his pocket. The 
creditors may take the property or its proceeds in his hands 

We think there was no error in refusing to admit the an- 
swer of the garnishee in evidence on the trial of this issue. 
An issue having been made, it would seem that it should be 
tried irrespective of the answer. Lasley vs. Sisloff, 7 How. 
(Miss.), 157. But as the law now is, the defendant was per- 
mitted to testify in his own behalf, and accordingly had his 
deposition taken, which was read in evidence. This being 
so, he certainly had all the benefit that he could have had 
from his answer. 

Nor do we think there is any weight in the objection that 
there was a want of jurisdiction to render the judgment in 
the original attachment suit The argument isthis: The 
debtors being non-residents and not being served, there 
was no jurisdiction, unless their property or indebtedness 
was attached in the hands of the garnishee. But as the 
garnishee denied having any property or being indebted, 
and as this had not been determined at the time of entering 
judgment against the principal debtor, it is therefore claimed 
that there was no jurisdiction to enter that judgment; be- 
cause, it is said, the jurisdiction must exist at the time, if it 
exist at all, and cannot be acquired by anything happening 
afterwards. This proposition is very true, but does not sup- 
port the conclusion sought to be derived from it. For if it 
eventually turns out that the garnishee had property or was 
indebted, then the property or indebtedness was attached at 
the time of the service upon the garnishee. And it is that 
fact which gives jurisdiction against the principal debtor, 
and not its subsequent legal ascertainment And the fact, 
if it exist at all, existed at the time of the entry of the judg- 
ment, and therefore jurisdiction existed, and was not con- 
ferred, but only ascertained, by the subsequent judgment 
against the garnishee. 

We think the conclusion of the court below, as to the 
amount, warranted by the evidence, so far as to sustain this 
judgment, and must therefore affirm it, with costs. 
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SAUNTRY Vs. DUNLAP. 


The funds of @ partnership cannot rightfully be applied by one partner to the 
discharge of his own separate debt, without the assent, express or implied, 
of the other partners, 

Where one partner, without the consent of his copartner, mortgaged an undi- 
vided half of certain partnership property, to secure his own separate debt, 
and athird party purchased such property, and promised to pay the mort- 
gagee one-half its value, but was afterwards compelled to pay the full value 
thereof as garnishee, under an attachment sued out by a creditor of the firm, 
it was Aeld, that the consideration of his promise to pay the mortgagee had 
wholly failed, and the promise could not be enforced. 


APPEAL from the Circuit Court for La Fayette County. 

The plaintiff, Joanna Sauntry, sued, before a justice, to 
recover the price of a small quantity of mineral ore, and ob- 
tained judgment for $12 96 and costs, from which the de 
fendant appealed to the circuit court It appears from the 
evidence that the plaintiff received, on the 8th of January, 
1859, from one Sullivan, a mortgage upon an undivided half 
of a lot of wash dirt, or mineral ore, then lying at certain 
diggings worked by said Sullivan and one Harrington, to 
secure a debt of $15 35, due her from Sullivan. About the 
15th of April, 1859, the defendant agreed with the plaintiff 
and Sullivan to take the mineral at $25 92, and pay the 
plaintiff one-half of that sum. The defendant took the 
mineral. On the 18th of the same month, one Baxter sued 
out an attachment against Harrington and Sullivan, for debts 
incurred in their mining operations, under which attachment 
Dunlap was summoned as garnishee, and answered, admit 
ting his indebtedness to them in the sum of $25 92, the price 
of said lot of mineral ore, and judgment was rendered 
against him for that sum, including costs, which he paid 
Of this claim of Baxter, eight dollars accrued before the 
date of the plaintiff's mortgage, and the balance afterwards 
There was evidence tending to show that at the time of issa- 
ing the attachment, Harrington and Sullivan had no property 
out of which Baxter’s claim could be collected, unless the 
money due from Dunlap was applied to its payment. There 
was also proof that Harrington and Sullivan rented the land 
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on which their shaft was situated, from Baxter, and that -_ oe 


Harrington had executed a mortgage on one undivided half 
of the mineral, to Baxter, to secure his individual debt, “in 
the fore part of the winter” of 1858-9. The rest of the 
evidence will sufficiently appear from the opinion of the 
court. The circuit court affirmed the judgment of the jus- 
tice, and the defendant appealed. 

L. P. Higbee and J. H. Knowlton, for appellant, con- 
tended that the evidence showed a partnership between 
Sullivan and Harrington (15 Wend., 198; 18 id, 175; 
9 John., 496; 1 Selden, 186); that the mortgage of a 
part of the partnership property by one of the firm 
for his individual debt, without the consent of his co-part- 
ner, gave the mortgagee no title as against the firm or its 
creditors (2 John, 280; 4 id., 251; 16 id, 38 and 106; 1 
Am. Lead. Cases, 449), especially as the ore in controversy 
was the only partnership property, and was not more than 
sufficient to pay the claim of Baxter, with costs; and that, 
as the plaintiff had no title to the ore, the defendant’s prom- 
ise was without consideration. 

Wakeley & Tenney, for respondent, contended that Sul- 
livan and Harrington were tenants in common of the 
land, and held the mineral in the same way, each giving 
a mortgage on one-half thereof for his individual debt; 
that Baxter, by accepting such a mortgage from Har. 
rington, became half owner of the mineral which he 
afterwards sought to treat as partnership property; and 
that neither the joint purchase of articles for their mi- 
ning operations, nor their agreement to divide the mineral, 
made them partners, since it did not appear that the proceeds 
were to be divided, or expended on joint account. Coll on 
Part, §§ 10, 20, 21; 1 Hill, 234; 15 Barb., 596. 


By the Court, CouE, J. It was very ingeniously argued by 
the counsel for the respondent in this case, in support of the 
judgment of the circuit court, that Sullivan and Harrington 
were not partners in the business of mining, but that they 
were really tenants in common; and that consequently the 
mineral or lead ore which was the product of this business, 
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apes Sib was not partnership property, but was owned by them as 


Sacnrer 


v. 
Donuap. 


tenants in common, so that each party could dispose of bis 
own share of the same for the payment of his individual 
debt. It must be admitted that there is considerable force 
in this view of the case, but still we do not think that it is 
the correct view, or the one sustained by the facts as dis- 
closed in the evidence. The respondent testified that Har- 
rington and Sullivan were partners in the diggings; Baxter 
states that goods for the diggings were charged to them 
jointly ; while Harrington swore that he and Sullivan took 
and worked the ground, from which the mineral was taken, 
as partners; that they were to pay the debts and expenses 
against the diggings equally, and share the balance between 
them, &c. It is, however, said, that even upon this testimo- 
ny, Harrington and Sullivan were not properly partners, but 
tenants in common, since it appeared they were to divide the 
mineral, and not the proceeds thereof after sale, and their 
relation is likened to that which exists between two persons 
who agree to work a farm on shares and to divide the crops, 
each taking his own share as a compensation for his labor. 
In the latter case the parties have been held to be tenants in 
common in the products, and not partners Putnam and 
others vs. Wise, 1 Hill, 234; Dinehart vs, Wilson, 15 Barb. S. 
C. R., 595, and cases there cited. But we think a fair con- 
struction of the evidence shows that Harrington and Sulli- 
van understood and supposed that they were carrying on the 
mining business as partners, that the expenses thereof were 
to be placed to their joint account, and that they contem- 
plated a sale of whatever mineral they might discover, and 
a division of the proceeds. That a communion of profit 
and loss—the distinguishing characteristic of a partnership— 
may exist ina mining adventure, as well as in any other 
branch of business, probably will not be disputed or denied. 
(See Jefferys vs. Smith, 1 J. & Wal, 298.) That the par- 
ties so regarded the nature and incidents of this mining 
business, is equally clear from the evidence. 

Under the facts and circumstances of this case, therefore, 
we deem it fair to assume, that the mineral or lead ore which 
Sullivan mortgaged to the respondent, was partnership prop- 
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erty, and the question arises, could he, without the know- im ran 


ledge or consent of his co-partner, sell or transfer his interest 
or share in that property, for the purpose of securing his 
individual debt, and would the purchaser hold the property, 
as against the partnership or its creditors? It seems to be 
well settled that the funds of a partnership cannot be right- 
fully applied by one partner to the discharge of his own 
separate debt, without the assent, express or implied, of the 
other partner, and that to do so is equally injurious to the 
partners and the creditors of the firm. The cases upon this 
subject are very fully collected in the note to Rogers vs, 
Batchelor, 1 American Leading Cases, 446. The creditors of 
the firm have the right to be first paid out of the partnership 
property, and when partnership stock has been applied in 
satisfaction of a private debt, due from one of thie partners, 
it has been deemed fraudulent as to the creditors of the 
company. 

It seems the respondent was well aware that Harrington 
and Sullivan were partners in the diggings, and she must 
therefore have known that it was partnership property which 
the latter attempted to mortgage to her. The mineral being 
partnership property, it follows that the joint creditors had 
a primary claim upon it for the payment of their debts. 
The appellant was garnisheed at the suit of a creditor of the 
firm of Harrington and Sullivan. He appeared and an- 
swered, and being indebted to the defendants in that suit for 
this mineral, judgment was rendered against him as garnishee 
for the value thereof, and this judgment was paid. That 
certainly ought to be considered a sufficient auswer to this 
action. It is true the appellant testified that there was an 
understanding between him and Sullivan and Jfrs. Suuntry, 
that he was to pay the latter the value of one-half of this 
mineral. Ie supposed then he was getting a good title to 
Sullivan's share, and this was the consideration of that ar- 
rangement or understanding. But Sullivan having no au- 
thority to appropriate this partnership property to the pay- 
ment of his own individual debt, and a creditor of the firm 
pursuing that property in the hands of the appellant, it is 
very clear that the consideration of the promise, or under- 
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tone hem standing with the respondent, wholly failed. And having 
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rightfully paid once for the mineral, he ought not to be com- 
pelled to pay again. 

The judgment of the circuit court must be reversed, and 
the cause remanded for further proceedings in accordance 
with this opinion. 


WEBSTER Vs. MODLIN, and another. 


A judgment will not be reversed on account of the refusal of the court to grant 
a new trial, unless the refusal was excepted to. 

Whore the record does not show that such exception was taken, the affidavit of 
counsel will not be received to supply the defect, especially while the judge 
before whom the trial was had, is living. 


ERROR to the Circuit Court for Calumet County. 

This action was tried in November, 1854, and the defend- 
ants had a verdict. There was a motion for a new trial, 
which was denied by the court, and judgment entered against 
the plaintiff for costs.) The record docs not show that any 
exccption was taken to the overruling of the motion for a 
new trial. The judge before whom the cause was tried hay- 
ing gone out of office before any bill of exceptions was set- 
tled, his affidavit stating what the evidence was upon the 
trial, was brought to this court in lieu of a bill of excep- 
tions, but the affidavit does not show that any exception 
was taken to the order of the court denying the motion for a 
new trial. The counsel for the plaintiff in error produced 
his own affidavit, to supply that defect 

Ft. P. Eaton, for plaintiff in error. 

E. & Bragg, for defendants in error. 


By the Court, Patne, J. In this case the plaintiff in error 
seeks to use the affidavit of the judge before whom the cause 
was tried, in the place of a bill of exceptions, the judge hav- 
ing gone out of office before any bill of exceptions was set- 
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tled, and holding that he was not authorized to sign one after- 
wards, Without determining whether this is proper prac- 
tice or not, we think the judgment must be affirmed; forthe 
only error relied on is the refusal to grant a new trial, and 
the judge's affidavit does not show that any exception was 
taken. 

The counsel for the plaintiff in error seeks to supply this 
defect by his own affidavit, showing that he did except But 
certainly we shall not adopt the practice of trying the record 
upon affidavits of parties or counsel, while the judge before 
whom the trial was had, is living. If the affidavit of the 
judge can be received in place of a bill of exceptions at all, 
it must show that the necessary exceptions were taken. 

The judgment is affirmed, with costs 


In the matter of the appeal of HucH CAMPBELL, adm’r, &e. 


When en administrator does not render an account of his administration to the 
probate court within one year from his appointment, nor apply to the court 
to extend the time for doing so, the court may cite him to render such ac- 
count upon its own motion, and without the application of any one interested 
in the estate. 


APPEAL from the Circuit Court for La Fayette County. 
The case is stated in the opinion of the court. 

T. J. Law, for appellant 

MM. Hollister, contra. 


By the Court, Cot, J. In this case the judge of. the 
county court of La Fayette county, acting as judge of pro- 
bate, made an order, citing the appellant, who was the ad- 
ministrator of the estate of Patrick Norris, deceased, to ap- 
pear before him and render an account of his acts and doings 
as administrator, more than one year having elapsed since 
his appointment as administrator of such estate. From the 
order citing him to appear, &c., the administrator appealed 
to the circuit court, where the order of the probate court was 


affirmed. An appeal was then taken to this court 
Vou XI1—24 
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The simple question presented on the appeal, is, whether 
the probate court had authority, upon ts own motion—no pe- 
tition or application being presented therefor by some one 
interested in the estate—to make an order citing the admin- 
istrator to render an account of his administration, after the 
expiration of a year from the time such administrator was 
appointed. It is contended on the part of the appellant, 
that the probate court can only make such an order upon 
the application of some one interested in the settlement of 
the estate. 

Under the Revised Statutes of this state, courts of probate 
have a very extensive jurisdiction over the estates of de- 
ceased persons, and experience daily demonstrates that this 
jurisdiction must be extensive in order to secure a prompt 
and faithful settlement of such estates by those having them 
in charge. Our statute is founded upon the notion that the 
estates of deceased persons can ordinarily be settled within a 
year, and hence it is made one of the conditions of the bond 
to be given by an executor or administrator, that he “ render 
a true and just account of his administration to the county 
court within one year, and at any other time when required 
by such court.” If the condition of an estate is such that it 
cannot be settled within the year, then the executor or ad- 
ministrator should apply to the probate court for an exten- 
sion of time, to enable him to execute his trust. When the 
administrator does not ask to have the time extended for the 
settlement of an estate, we think the probate court has the 
power, after the expiration of the year, to cite the adminis- 
trator to render his account, even upon its own motion, and 
we can conceive of no valid objection to such an exercise of 
power on the part of that court. It is suggested upon the 
brief of counsel for the appellant, that various causes might 
exist which would render it impossible for an administrator 
to properly settle an estate within a year; but when this is 
the case, an extension of time would undoubtedly be granted 
on application therefor. It is a notorious fact that great, and 
not unfrequently, unnecessary delay intervenes in the settle- 
ment of estates, and there is but little danger that the power 
which was exercised in this case, will be abused. 
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What reason the probate court had for citing the adminis- ae or ae 
trator to render his account in this case, we do not know. It d 
is fair to assume that that court acted upon good and suffi- Surr= 
cient grounds in citing the administrator to render his ac- Paccano et al 
count, and that ample time had been given for the settlement 
of the estate. The probate court may have known that the 
administrator was acting improvidently, and that it was im- 
proper that he should be allowed longer to remain in the 
exercise of his functions There may have been infant 
heirs who had no guardian, or some other reason may have 
existed which rendered it expedient and necessary for that 
court to act as it did in the premises 

As we think the probate court had the power, under our 
statute, to make the order citing the administrator to account, 
it follows that the order of the circuit court must be af- 
firmed. 


SMITH vs. PacKARD and others. 


A jadgment was rendered on the 14th of January, 1957, at which time the pe- 
tiod of limitation of writs of error was four years from the date of the judg- 
ment. By an act approved April 24, 1853, the period of limitation was re- 
daced to two years from the date of the judgment: J7eld, that a writ of 
error to reverse the above mentioned judgment, sued out on the 23th of 
October, 1359, was barred, a reasonable time for suing out the writ having 
elapsed after the passage of the last mentioned act, before the period of lim- 
itation prescribed therein expired. 


ERROR to the Circuit Court for Jackson County. 

The writ of error in this case was issued on the 28th day 
of October, 1859, to reverse a judgment rendered in the 
Jackson circuit court, on the 14th of January, 1857. A mo- 
tion was made to quash the writ of error, upon the ground 
that it was barred by the statute of limitations. 

Knapp, Widvey §& Booth, for plaintiff in error. 

J. J. Cole and W: H. Tucker, for defendants in error: 

The statute of limitations in force at the time a suit is in- 
stituted, governs and limits the right of action. No vested 
right is interfered with by a change in the law in this re- 
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a Term, spect before the commencement of the suit. Patterson vs. 


Smite 


Gaines, 6 How. (U. S.), 550; Winston vs. McCormick, 1 Ind., 
56; 4 Cow., 892; 2 Paige, 284; Story on the Con, § 1379; 


Packaan et al. Builer vs. Palmer, 1 Hill, 824; People vs. Livingston, 6 Wend., 


July 389. 


526; 2 Ind, 486; 7 id, 91; 2 Shep., 344; 28 Miss, 361; 
7 Met., 485; Gilman vs. Cutts, 8 Fosver (N. IL), 382; Wil- 
lard vs. Harvey, 4 id., 844; Grover vs. Coon, 1 Coms, 536; 
7 Barb., 445. 


By the Court, Paine, J. At the time of the argument 
of this case, a motion to quash the writ of error was also 
argued, and the conclusion to which we have come upon 
that, renders it unnecessary to decide upon the merits of 
the case. 

The motion is made for the reason that the wrt was bar- 
red by the statute of limitations The judgment was cnter- 
ed on the 14th day of January, 1857. The statute in force 
at that time allowed a writ of error to be brought at any 
time within four years after the judgment. But chapter 
61 of the Gencral Laws of 1858, which was approved 
April 24th of that year, contains the following provision: 
“The time within which a writ of error may be issued in 
any case, is hereby limited to two years from the date of the 
judgment rendered in the case in which the writ is taken.” 
This writ of error was issued on the 28th day of October, 
1859, more than two years after the date of entering the 
judgment. If the statute applies, it is clear, therefore, that 
the writ was barred. 

The authorities seems fully to establish the rule that 
where mere inchoate rights are concerned, depending for 
their original existence on the law itself, they arc subject to 
be abridged or modified by law, and that statutes of this 
character apply to such rights existing at the time of their 
passage, provided a reasonable time is left after the passage 
of the act, and before it would operate as a bar, for the par- 
ty to exercise the right. De Cordova vs. City of Galveston, 4 
Tex., 470; Winston vs, McCormick, 1 Carter (Ind.), 56; Gil- 
man vs. Cutts, 8 Foster (N. IL), 876; Willard vs. Harvey, 4 
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id., 8344; Smith vs. Morrison, 22 Pick., 480; Butler vs. Pal- 
mer, 1 Hill, 824. 

In this case, about nine months remained after the passage 
of the act, and before the expiration of the two years from 
the date of the judgment. There can be no doubt that this 
must be considered as a reasonable time within which the 
writ of error might have been sued out, and that the statute 
therefore operated as a bar to its being issued afterwards 
We think the constitutional provision that the writ of error 
shall never be prohibited, has no application to the question. 
The object of that provision was to prevent parties from be- 
ing deprived entirely of the right to this writ; not to pre- 
vent any limitation from ever being established upon the ex; 
ercise of the right. 

The motion to quash is granted, with costs. 


DUNBAR VS. HARNESBERGER. 


The assignee of a note which was over-due and had been paid, cannot maintaia 
an action upon it against the maker, although he took the assignment without 
notice of such payment. 

Where a sheriff has an execution in his hands against the owner and holder of a 
note, the maker may pay to such sheriff the amount of the note, or so much 
thereof as may be necessary to satisfy the execution, and such payment is 
as valid, under Sec. 90, Chap. 184 of R. S. 1353, as if made directly to the 
holder of the note, 


APPEAL from the Circuit Court for Pierce County. . 

Action by Dunbar against Harnesberger, before a police 
justice of the city of Prescott, on a promissory note, dated 
June 12th, 1858, due the last day of January, 1859, for fifty- 
five dollars, with twelve per cent. interest from date, exe- 
cuted by the defendant to Henry Sorns, and alleged to have 
been endorsed by said Sorns, and delivered to the plaintiff 

Answer, 1. A general denial. 2. Payment of the note 
after due, to L. H. Merrick, who was at that time the holder 
thereof 38. Payment of the note to the sheriff of Pierce 
county, upon an execution in his hands issued out of the 
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June Term, circuit court of that county, in favor of one L. D. Newell, 


Dounear 


and against said L H. Merrick. The justice gave judg- 
ment against the defendant for $8140, with costs, from 


Hassesmmzo- which he appealed to the circuit court. 


EX 


° 


On the trial in the circuit court, the plaintiff gave in evi- 
dence the note sued upon, which was as follows: ‘“‘ June the 
12th, 1858, $5500. On or before the last day of January, 
1859, for value received, I promise to pay Henry Sorns, or 
order, the sum of fifty-five dollars, with 12 per cent. interest 
from date until paid.—EPHRAIM HARNESBERGER.” On the 
back were the following endorsements: “C. A. TaBor’— 
“Pay N. S Dunbar, or order— Henry Sorns.” 

The defendant gave in evidence the judgment docket of 
the circuit court for Pierce county, containing the following 
entry: “Plaintiff, L D. Newell, defendant, L H Merrick. 
Amount $86 83. Transcript of justice’s judgment. Dock- 
eted March 4th, 1858. Execution issued, May 3d, 1859.” 
The execution upon this judgment, dated May 8d, 1859, 
and directed to the sheriff of said county, was read in evi- 
dence, and also the sheriffs receipt, which was as follows: 
“Circuit Court, Pierce county; LD. Newell vs L. H. Mer- 
rick: Received of Ephraim Harnesberger, thirty dollars, be- 
ing balance in full for note made by Ephraim Harnesberger, 
payable to Henry Sorns, or order, for the sum of fifty-five 
dollars, dated the 11th day of June, 1858, due the last day 
of Jan. after date, drawing 12 per cent. interest per annum, 
now owned and held by L. HZ Merrick, of the city of Pres- 
cott; said money to be applied on an execution held by me 
in favér of L. D. Newell, plaintiff, and against L. H. Mer- 
rick, the defendant. May 8d, 1859—H. P. Ames, Sheriff 
of Pierce County.” The defendant introduced evidence 
tending to show that at the time of said payment to the 
sheriff, L. H. Merrick was the owner and holder of said 
note. 

The court instructed the jury “that the maker of a prom- 
issory note cannot set up the defence of payment to the note 
after maturity thereof, without showing that the subsequent 
indorsee had notice of such payment;” to which instruction 
the defendant excepted. 
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The defendant asked the court to give the jury certain in- June Term, 
structions, the terms of which are stated substantially in the was: 
opinion of this Court, but the circuit judge refused to give Dummaz 
such instructions, the defendant excepting, and directed the Hasxesuanc- - 
jury to find a verdict for the plaintiff, which they did, in 
the sum of $32,12. A motion for a new trial, on the 
ground that the court erred in the instruction so given, and 
in refusing the instructions asked by the defendant, was over- 
ruled, and judgment entered upon the verdict. 

P. V. Wise, for appellant. 

J. S White & Jay, for respondent 


By the Court, Coie, J. The principal question in this case July 30. 
ig the one which arises upon the refusal of the circuit court 
to give the instructions asked for by the appellant The 
court was asked to instruct the jury, that if they should 
find from the evidence, that the payment by the appellant to 
the sheriff, on the execution of L .D. Newell against L 
Merrick, was made while Merrick was the holder and owner 
of the note sued upon, and before it came to the possession 
of the respondent, then he had a right to set off in the action, 
the amount thus paid by him to the sheriff And further, 
if the jury should find from the evidence, that L. D. Newell, 
the plaintiff in the execution, had a subsisting judgment 
against L. H. Merrick, and that execution was issued on such 
judgment, and delivered to the sheriff, and that the defend- 
ant in the execution, Merrick, was the owner and holder of 
the note at the time the appellant paid the sheriff the amount 
which he owed on tlie note (the note being past due), that 
then they must find for the appellant” 

We can perceive no objection to these instructions, and 
think they were pertinent and proper to be given to the 
jury, under the facts of the case. It is obvious that the de- 
fense to the action was, that the note was paid while Merrick 
was the holder and owner thercof, and that it was transfer- 
red to the respondent after it was due, and subject to all 
equities If indeed, the respondent received the note when 
over due, and after it had been paid, it is clear he could not 
maintain the suit’ It is true the instructions do not assume 
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J mT aa that Merrick himself, the then holder and owner of the note, 


received the money due upon it, but that the appellant dis- 


Boxsanx charged the note by paying the amount due upon it, to the 
* Fazxcx etal sheriff, who had a valid execution against Merrick. And, 


we suppose, a payment to the sheriff under such circum- 
stances, would be as complete and effectual a discharge of the 
note, under sec. 90, chap. 184, R. S., as though the money 
was actually paid to Merrick himself. For that section de- 
clares that “after the issuing of execution against property, 
any person indebted to the judgment debtor, may pay to 
the sheriff the amount of his debt, or so much thereof as 
shall be necessary to satisfy the execution, and the shenffs 
receipt shall be a sufficient discharge for the amount so paid.” 
The appellant claims to have paid the note under and by 
virtue of this provision of law, and the result must be the 
same as though the money was handed directly to Merrick, 
it being assumed that the note was past due, and belonged to 
Merrick at the time. Whether the note did in fact belong 
to Merrick at the time the money was paid to the sheriff, 
upon the execution against Merrick, was, of course, a proper 
subject to be determined by the jury upon the evidence. 
There was testimony tending to establish that fact, and hence 
the pertinency of the instructions asked for by the appellant, 
and refused by the circuit court. 

The judgment of the circuit court is reversed, and a new 
trial ordered. 


BURBANK VS. FRENCH and another. 


In an action by the assignee of a note against the maker, averments that the 
defendant made the note, and that the payce indorsed it to the plaintiff, 
who is the lawful holder, and that the defendant is indebted to the plaintiff 
in the amount thereof, are sufficient, without any further allegation of the 
delivery of the note by the maker to the payee, or by the payee to the 
plaintiff. 


APPEAL from the Circuit Court for Crawford County. 
Action on a promissory note. Demurrer to the complaint, 
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on the ground that it did not state facts sufficient to consti- eer Tig 
tute 2 cause of action. Judgment for plaintiff The allege; 
tions of the complaint, and the objections made to it, are Besar 
stated sufficiently in the opinion of the court Puxecz et al 
D. . Joknem 2nd O. B. Thomaz, for appellants, im sup- 
port of their objections to the complaint, cited Parker vs. 
Totten, 10 Wow. Pr. Rep., 233; 8 id, 491; Lord ve. Cheeze 
brough, 4 Sand£, 696; 6 id, 692; Garvey ve Fowl, 4 
id, 66. 
Bull & King, contra, cited Churchill vz. Gardner,7 T. B, 
596. Smith vz. UcLure, 5 East, 476; Peets vs. Bratt, 6 Barb. 
S CR, 662: Rus] vz Whipple, 2 Cow., 536; 2 Sand S 
C. R, 673; Voorhees’ N. Y. Code, 169; Chitty on Bills, 588. 


By the Ovurt, Core, J. The objection taken tothecom-  jaly ». 
plaint in this case, that it docs not state facts sufficient to 
constitute 2 cause of action, wedeem untenable. It is mast 
ed that the complaint is defective because it is not averred 
therein, that the note was ever delivered to the payee by the 
maker, or that the payee ever delivered it to the respondent 
The allegation is, that the respondents, on the 29th day of 
January, 1858, made their promissory note in writing, where- 
by, sixty days after the date thereof, they jointly and seve- 
rally promised to pay C. G. Baldwin or order, at the Bank of 
Prairie du Chien, the sum of $150, for value received; and 
that the said payee thereof endorsed the said note to the 
plaintiff, and that the plaintiff is the lawful holder and owner 
of the said promissory note, and that the defendant is justly 
indebted to him therefor in the sum of $150, principal, to- 
gether with interest from, &. It appears to us that, under 
the liberal system of pleading established by the Code, this 
complaint is sufficient The allegation that the appellants 
made their promissory note, whereby, &c., they promised to 
pay the payee, for value received, and that the payee in- 
dorsed the same to the respondent, who is the lawful holder 
and owner thereof, and that the appellants are indebted to 
him therefor, isa sufficient averment of ownership and of 
title, without averring a delivery to the payee For it is 
very clear that if the note was never delivered by the ma- 
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i= Soto kers to the payee, it is incorrect to say that they made their 


Newrox 
v 


Aus. 


note whereby they promised to pay, &c., and that they are 
indebted to the indorsee thereon in the principal sum “with 
interest. The making of a promissory note, in common par- 
lance, implies doing every thing necessary to render it a valid 
instrument, while it would be a gross solecism to say a per- 
son was indebted upon a note which he never made and de- 
livered. Ketellas vs. Meyers, 19 N. Y. R., 231; Chappell vs. 
Bissell, 10 How. P. R, 274; Churchill vs. Gardner, 7 Term 
Rep., 596; Russell vs. Whipple, 2 Cow., 586. 

It is said that the allegation that the respondent is the 
“awful holder and owner of the note,” is but stating a legal 
conclusion. But the averment is, that the payce indorsed 
the note, a term of well known signification, implying, when 
used in such a connection, an assignment or transfer of title. 
It is further manifest that the allegation that “the defendant 
is justly indebted,” &c., is a mere clerical mistake, unworthy 
of any serious attention. It is not probable that the appel- 
lants were, or could have been, misled, by the use of the 
singular instead of the plural number. 

The judgment of the circuit court is affirmed. 


NEwTon vs. ALLIS. 


Where an action has been brought for damages for the wrongful erection end 
maintenance of a mill dam, and also for an injunction against the furtber 
maintenance of such dam, the plaintiff should not be allowed at the trial to 
amend his complaint, so as to make it conform to the provisions of the mill 
dam law, and proceed for the recovery of compensation under that law. 


ERROR to the Circuit Court for Fond du Lac County. 

The complaint in this case, which was filed in February, 
1859, alleged the wrongful erection and maintenance by the 
defendant, of a mill dam, by means of which the plaintiff's 
land had been overflowed during six years next before the 
commencement of the suit, demanding judgment for $5,000 
damages, and also that the dam be abated and the defendant 
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is lend shocld be orerfowei =The auewe we, arg 
her teins, that tee dam was eves) me 18S; tet the de 
fendast bad alwers been ready and wiliag t© make om- 
pemexios for damages. pursuant to the provisions of the 
seams tm relation to mills and mall dam, bat thet so roe 
ecotang bad been taken under that statate, to cobain such 


On the trial te erent comrt refused t receive acy evi 
deme @f He demegss eases by ee pa om te 
not be susained; to whee’ rele tee plate exeepeei 
The pleat tren seked eave & srike ont of the compat 
“so mach of the peayer 48 somges gresier reef than Game 
ges?” whee was refused by the court, and the plete ex- 
cepted Judgment of nonsait 

Eéeord & Eragy. ix Pas mm exror, contended that the 
meal) Gams ew prescribed tae subse of the complaint, bat 
mot is form, and that the complet mm tes coe wes within 
ie requementa RS. chop 5,$5; 11 Mam, 42 2 
The Lew opp: nly w szeums “mt merigsbic.~” and the 
deferiest bead troduced mo evridexce show thet the 
Sipesm im question was of thas character ~=Hemee the judg- 
ment of somsuit was gramsed presatarely. 2 The pam 
ough: to here damages Sr 2. peas of tame wot corerei by 
ee ml Gem ew A get of oon for Ses Gee - 
teted ot the time of the pammece of the act of 1557. 

J. Gillie, for Geet i oer: 

The repeal of the mill dam Lew of 184) God mot affect the 
raght of 2 pasty whose bend bed beem jared by the eccticn 
end macetereece of 2 ml) Gems w= Se Lew ree 
relief wader tm provsoxe §=Aieves ot Meroiel, 6 Cond, 
22 The peeest actos Ot mele ees the 
exisee Lew: moi even Sor Gomes resol fom 2 
texamece Of the Gam wile mo sates on the lest wee 
isp fore ROS 156 ope KB HBB: Fhe a Er 
om eos Ge. 19 Wis, 51: Thome: ce Sere, Coo & 
the last term of ths corte, Bats wot reported 
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arr By the Court, Paine, J. This suit was brought, obviously, 


Nawron 
v. 
ALL. 


July 30. 


as a common law action, for the flowing of the plaintiff's land 
by the erection of a mill dam. The judgment demanded 
was for damages, and a perpetual injunction against main- 
taining the dam. While the suit was pending, and after an 
answer had been put in by the defendant, setting up the mill 
dam law by way of defense, the decision of this court was 
announced, holding the mill dam law constitutional The 
plaintiff then claimed that his complaint was sufficient as a 
proceeding under that law to recover his compensation, and 
asked leave to amend by striking out his prayer for an in- 
junction, which the court refused. 

The only question here presented is, whether he should 
have been allowed to go on with his action as a proceeding 
under the statute to recover compensation for the taking of 
his land. It may be that the facts averred in the complaint 
would be sufficient in a proceeding under the statute, but it 
is obvious that they were averred for an entirely different 
purpose. The theory of the common law action was, that 
the land had been wrongfully flowed, and that the plaintiff 
was entitled to damages therefor, and to prevent a continua 
tion of the trespass, the equitable and legal relief being 
sought in one suit under the Code. The theory of the statu- 
tory proceeding is, that the land is lawfully taken for public 
use, and that the owner is entitled to his compensation. The 
one proceeding is different in its entire scope and object from 
the other, and they are founded upon entirely different nights. 
This being so, we do not think the party should be allowed 
to change the one into the other. He should stand or fall 
with the right which he made the foundation of his suit 
Suppose a party should bring a suit to set aside a contract on 
the ground of fraud, and the defendant should set up a com- 
plete defense to the charge of fraud. If the complaint hap- 
pened to contain sufficient facts to show a liability on the 
contract by the defendant, ought the plaintiff to be allowed 
to abandon the entire object of his suit, and take a judg- 
ment such as he might be entitled to under the contract? 
We think not. For that might have bcen a liability that the 
defendant never would have contested. And the same is 
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true here. If the plaintiff desires to proceed under the ones 
statute, he should commence for that purpose. 
The judgment must be affirmed, with costs Lame et aL 


LANE and another va.) WHITE 


Where property was offered fur ssle by a sheriff under a judgment of foreclosure, 
and struck off  « person who bid by the direction of the plaintiffs attorney, 
and who showed the sheriff a note from said attorney, stating that the bid 
wes satisfaciory to him, and that he would gire a receipt to the sheriff for the 
amount: Held, That although the sheriff might bare demanded his fees in 
advance, ret, not having done so, he had no right to disregard the bid, and 
proceed to re-sell the property, because such bidder was not prepared at the 
moment to pay bis fees and disbursements 


APPEAL from the Circuit Court for Fond du Lac County. 

This was an appeal from an order of confirmation of a 
sheriff's sale of land undera judgment of foreclosure. The 
objections made to the confirmation, are stated in the opinion 
of the court 

R. P. Eaton, for the appellants, contended that the shenff 
was bound by his instructions as to the sale (2 Paige, 99; 3 
id, 889; 11 Wend, 329-331); and having been duly in- 
formed that the plaintiffs were satisfied with the sale to 
Loomis, had no right to ignore that sale and re-sell at a sac- 
rifice, before giving the plaintiffs’ attorney notice, and time to 
pay his costs, 9 Paige, 259; 13 Wend, 226. 

FE. & Bragg, contra. 


By Ue Court, Patne, J. We think the order of confirm- jy y, 
ation appealed from must be reversed. It appears from the 
affidavits that the property was struck off to one Loomis, 
who bid by the directions of the plaintiffs’ attorney, and who 
gave a letter to the shenff from the attorney, to the effect 
that this bid was satisfactory to the plaintiffs, and that they 
would receipt the debt to him thereon. But Loomis not 
being prepared to pay the amount of the sheriff's fees and 
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che Term, disbursements in cash, the latter disregarded the bid, offered 
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the property again for sale, and sold it for the exact amount 


Burrs et el of his fees and disbursements, being about one-third of the 
Woon et al. previous bid. This we think he had no nght todo. The 


sheriff has no power to control the proceedings in executing 
a judgment, as against the solicitor of the plaintiff, merely 
for the sake of obtaining the immediate payment of his fees 
He may demand his fees in advance, if he chooses, but if he 
docs not do that, but proceeds to sell, and strikes off the 
property to a person bidding for the benefit of the plaintiff, 
he has no right, merely because such person is not prepared 
to pay his fees at the moment, to disregard the sale and sell 
the property over again. It is obvious that the interests of 
beth the plaintiffs and defendants might be sacrificed, as they 
were here, by allowing the sheriff to take such a course. 
The order must be reversed, with costs. 


Surg and another vs Woop and others. 


A bill for specific performance of a contract is addressed to the sound discretion 
of the court, aud a contract, to be enforced, must be fair, just and certain, 
and founded on an adequate consideration, and if deficient in either of these 
requisites, a court of equity will not enforce it. 

A and B entered, at the U.S. land office, forty acres of land, upon a part of which 
C and D had been mining and taking out lead ore, the two latter having also 
purchased of one E another part of said tract for $8,500—neither C, D nor B 
having any right to said land or the ore therein. After A and B made their 
entry, C and D claimed the land, representing that their diggings, and the lot 
bought of E, were included within such entry; and A and B then executed 
their bond to convey the land to C and D upon obtaining a patent for it, if it 
should appear that the lot bought of E was situate thereon, The patent 
having been obtained, and it appearing that the lot purchased of E was situ- 
ate upon the Jand, C and D filed a bill for a specific performance of the con- 
tract: Jield, That the bond was without any consideration, and although 
under seal, could not be enforced. 


APPEAL from the Circuit Court for La Fayette County. 
Bill for specific performance of an agreement to convey 
land. The facts are stated in the opinion of the court. The 
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circuit court found for the plaintiffs, and made a decree ac- 
cordingly. 

James H. Knowlton, for appellants. 

Bills & Barber, for respondents. 


By the Court, Cote, J. This was a bill in chancery, filed 
under the old practice, to enforce the specific performance of 
a bond for the conveyance of land. It appears that the case 
went to hearing upon the pleadings and bond, which is made 
an exhibit in the cause, and the circuit court decreed that 
the title to the forty acres in controversy be passed to, and 
become vested in, the respondents, under the provisions of 
our statute. But upon the facts disclosed in the case, we are 
unable to concur in this judgment. 

It is well settled that a bill for the specific performance of 
a contract is an application addressed to the sound discretion 
of the court, which withholds or grants relief according to 
the circumstances of each case, and that a contract, to be en- 
forced, must be fair, just and certain, and founded on an ad- 
equate consideration, and if deficient in either of these essen- 
tial requisites, a performance will not be enforced. This is 
the common and uniform language of all the authorities up- 
on this subject. 2 Story’s Eq. Jur., §§ 751, 793 a, 793 b; 
Willard’s Eq. Jur., pp. 266, 267; Seymour vs. Delaney et al, 
6 John. Ch. R., 222; Afniurn vs. Seymour, 4 id., 497. We 
cannot see that the bond to convey in the present case was 
founded upon an adequate consideration. It appears that 
the respondents, in the spring of 1887, were engaged in mi- 
ning upon a quarter section of land in La Fayette county, 
and had purchased, before that time, of one Jamison, for 
the sum of $2,500, a lot upon said quarter section, known as 
the “Jamison lot,” and were mining and taking out from 
said tract of land large quantities of mineral or lead ore, 
when the appellant Wood, and one Carlin, entered forty acres 
of the said quarter section, at the United States land office, 
and obtained a receiver's receipt of entry. The respondents, 
upon being informed of the entry by Wood and Carlin, pro- 
cured affidavits establishing the fact of their occupancy and 
mining upon the land, and went to Wood and Carlin and 
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made claim to the land entered by them, representing that 
their diggings and the “Jamison lot” were included within 
such entry, when }Vood and Carlin executed a bond, in the 
penal sum of five hundred dollars, to convey to the respond- 
ents the forty acres, providing it should appear that the 
“Jamison lot” was upon said tract, and they should obtain 
@ patent for the land from the United States The respond- 
ents continued personally to work upon the land, and to 
lease it for mining purposes, until 1854, when they learned 
that a patent had issued to Wood and Carlin. In the mean- 
time Carlin had died, leaving a widow, and adult and minor 
children, and Wood refused to convey his interest in the 
land. It appears that W’oed, in fact, had sold and conveyed 
his interest in the land to one Burrell; but if he had not, 
under the case made out by the bill, a court of equity would 
not compel him to exccute the bond voluntarily entered inta 

The United States lead mines on the upper Mississippi 
were carly reserved from sale, and, in pursuance of an act of 
congress, were leased for limited terms, by agents acting un- 
der the direction of the President There was great opposi- 
tion to the system among the miners, and many never applied 
for or received any leases from the general government, but 
went on to the public lands, made claims, worked upon them 
and sold the mineral discovered and taken from their dig- 
gings. These claims were gencrally respected by the miners, 
even in cases where there was no lease, and were a subject 
of bargain and sale among them. We infer that the re 
spondents purchased one of these claims, paying thefefor a 
large sum of money. But it seems this claim, or mineral 
lot, was embraced within a forty acre tract, which had not 
been reserved as mineral land, and therefore was subject to 
entry. Kvery one at all acquainted with the early history 
of the lead district of the territory of Wisconsin, well knows 
that many lands containing rich veins of mineral, were en- 
tered. These entries were valid, unless the general govern- 
ment saw fit to vacate them, and the purchaser acquired an 
absolute title. So there can be no doubt that Wood and Carlin 
obtained a good title to the tract entered by them. What ob- 
ligation were they under to recognize any claim upon the 
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land thus entered? What legal or equitable right had the a 


respondents to call upon them for a conveyance of this land? 
We cannot perceive that they had any whatever. And al- 

though Wood and Carlin gave a bond for a conveyance, yet 
as this was without consideration, why should a court of 
equity now enforce a specific performance of it? It is a 
voluntary agreement, and, although under seal, ought not to 
be enforced. 

The counsel for the respondents virtually conceded that 
the bill in this case did not set forth such a state of facts as 
showed that the bond ought to be specifically enforced, but 
he insisted that inasmuch as the trial was had, and the ap- 
peal taken, under the Code, we ought to presume that the 
proofs supplied the facts which the bill omitted to state. 
There is no proof in the case except the bond, and we do 
not feel authorized to presume that evidence was given on 
the trial which made out a case quite contrary to, or entirely 
inconsistent with, the allegations of the bill. The bill does 
not show that the bond was executed upon an adequate con- 
sideration, but the contrary. 

It follows that the judgment of the circuit court must be 
reversed, and the cause remanded for fyrther proceedings in 
accordance with this opinion. 


Moyer vs. GUNN 


Action on a usurious contract. Plea, payment of the principal sum loaned, and 
usury: J7eld, that the defendant, on proof of such payment, was entitled 
to the benefit of his plea of usury, under section 6, chapter 61, R. 8. 1858. 

A counter-claim, unless denied, is admitted. 

The practice of proving by a witness the amount computed by him to be due upon 
a note, when the note itself is before the jury, who can determine for them- 
selves whether the computation is correct or not, is referred to without dis- 


approval. 


APPEAL from the Circuit Court for Pierce County. 
Action by Moyer as assignee of a note for $1150, made by 
Vout. XII—25 


Morse 
¥. 
Goxx. 
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Jane Term, Genn to one Manning, dated June 25th, 1857, payable six 
1860. months after date, bearing 12 per cent. interest from date. 
Morse Answer, usury, payment of the principal before suit brought, 
Goxy. and a counter claim for $8 80. There was no reply. Upon 

the trial the counsel for the plaintiff testified that he had 
computed the amount due upon the note,which he produced, 
and that there was due upon it, at that time, after deducting 
the credits indorsed thereon, the sum of $171 76. The de- 
fendant objected to the testimony of this witness, and his 
objection being overruled, excepted. Manning, the payee of 
the note, and Gunn (who was sworn in his own behalf, pur- 
suant to notice), testified that the consideration of the note 
in suit was $1000, and no more, and that the residue of the 
sum expressed in the note was added for the forbearance of 
said $1000, for six months, in addition to the 12 per cent 
interest reserved by the terms of the note. Gunn also testi- 
fied that he had paid the plaintiff $1000 on the note before 
the commencement of the suit, and that the plaintiff was in- 
debted to him in the sum of $8 80, for lumber sold and de- 
livered. 

The counsel for the plaintiff thereupon moved the court 
to strike out all the evidence adduced on the part of the de- 
fense, on the ground that it was incompetent, which motion 
the court sustained, and ruled that the evidence be stricken 
out and withheld from the jury, and the defendant's counsel 
excepted. 

The court then instructed the jury as follows: ‘1. That 
said testimony could not have any weight or force to entitle 
the defendant to a verdict, or to bar the plaintiff of his ac- 
tion, for the reason that the defendant's answer did not al- 
lege a tender of the principal sum loancd, on the day it be- 
came due. 2. That proof by the defendant of the usurious 
contract and payment of the principal sum loaned, is not 
sufficient to entitle him to a verdict, because payment does 
not comply with the statute requiring a tender of the prinei- 
pal sum loaned, before pleading usury. 3. That they would 
find in this case a verdict for the plaintiff for the sum of 
$171 76, with interest from the 24th day of May, 1858.” 
The defendant excepted to each of said instructions. Ver- 
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dict for $183 46, and judgment against the defendant on the to Joe 


verdict. ; 
J. S White and P. V. Wise, for appellant. Mover 
Hill & White, for respondent. Gone. 


By the Court, Coue, J. As we understand the facts of this July 80. 
case, the note sued upon was produced and offered in evi- 
dence on the trial, and the witness Hill only testified to hav- 
ing computed the amount due upon it, over and above the 
indorsements. But the note itself was before the jury, who 
could determine for themselves whether that computation 
was correct or not. 

But we do not understand upon what ground the circuit 
court withheld from the jury the evidence of the appellant. 
It appears that notice of his intended examination in his own 
behalf was given to the opposite party, and there does not 
appear to have been any objection taken that this notice was 
not reasonable and sufficient. He was a competent witness 
under the statute (chap. 137, R. S.), and his testimony went 
directly to sustain the defense of usury set up in the answer. 
We can see no reason for excluding it from the considera- 
tion of the jury. We infer from the charge, that the circuit 
court supposed this evidence to be inadmissible under the 
answer, and that it should be stricken from the case, for the 
reason that the appellant had not alleged in his answer that 
a tender was made of the principal sum loaned, on the day it 
became due. We have, however, held in several cases, that 
where any person set up usury in an action against him, under 
section 6, chap. 61, R. S., it was not necessary for him to 
aver in his answer a tender of the principal sum loaned, but 
that he would be entitled to the benefit of his defense by 
proving such tender at any time up to, or even by making 
the tender upon, the trial (Platt vs. Robinson; The Rock Riv- 
er Bank vs. Sherwood, and other cases unreported). This is 
sufficient to show the error the circuit court fell into, in sup- 
posing that a tender of the principal sum should be alleged 
to have been made on the day the note became duc. But 
there was a still further decisive answer to the view taken 
by the circuit court of this question of practice, and of the 
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June Term, admissibility of the appellant's testimony. The appellant set 
1860. up in his answer, and proved by his own testimony on the 
Coats _ trial, payment of the principal sum loaned. This would seem 

Tarr et al. to meet and fully overcome the objection which even the cir- 

cuit court conceived existed to the pleadings, and the com- 
petency of this evidence under them. For surely if a party 
avers and proves payment of the sum loaned, the equity of 
his case is quite as strong as it would be to prove a tender 
merely. This appears quite too obvious to need comment. 
We, therefore, think the circuit court erred in excluding 
from the consideration of the jury the testimony of the ap- 
pellant, as well as in its general charge as to the necessity of 
alleging a tender on the day the sum loaned became due. 

There can be no doubt but the appellant was entitled to 
credit for the amount of the counter claim set up in the an- 
swer. He claimed that the respondent was indebted to him 
in the sum of $8 80, for lumber sold and delivered before 
the commencement of the suit, and there was no denial of 
this part of the answer. 

The judgment of the circuit court is reversed, and a new 
trial awarded. 


Coats vs. Tart and others 
12 388] 


59 LRA 835n 
A deed need not show on its face the limits or quantity of the real estate granted, 
12 


if it refers to certain known objects by which such limits may be readily as- 

117) 44.5) certained. 

Where a deed described the land conveyed therein, as ‘a part of the east half of 
the southwest quarter of section 5, town 3, range 8, beginning on the south 
line of said section 5, on the east side of the bottom land of the creek, far 
cnough up the bank to raixe a nine foot head toa mill standing by the bridge 
on section 8, thence up the bottom land one hundred rods, to include all the 
bottom land on both sides of the creek, within the above mentioned bounds :”” 
Idd, that the deed conveyed the bottom lands on each side of the creck for 
the distance of one hundred rods up the same from the place of beginning, 
which would be flowed by a nine foot head of water at the mill therein refer- 
red to, but did not grant a right to flow any lands of the grantor lying be- 
yond the distance of one hundred rods in that direction, although such lands 
would be flowed by a nine foot head of water at the mill, 


OF THE STATE OF WISCONSIN. 


APPEAL from the Circuit Court for Green County. 

This was an action to recover damages under the mill dam 
law. The complaint shows that the plaintiff, in 1856, con- 
veyed certain lands to the defendants J. L. & & C. Tuft, by 
the following description: “ part of the east half of the S W. 
qr. of section 5, town 3, range 8, beginning on the south line 
of said section 5, on the east side of the bottom land of the 
creek, far enough up tle bank to raise a nine foot head to a 
mill standing by the bridge on section 8, thence up the bot- 
tom land one hundred rods, to include all the bottom land 
on both sides of the creek within the above mentioned 
bounds ;” and alleges that the dam maintained by said de- 
fendants has caused the water of said stream to overflow 
certain land of the plaintiff, lying above the distance of one 
hundred rods up the creek from the south line of said sec: 
tion, for which injury the plaintiff claims compensation, ac- 
cording to the statute in such case provided. 

The defendants J. L. & S C Taft demurred to the com- 
plaint, upon the ground that it did not state facts sufficient 
to constitute a cause of action. “1st. It appears upon the face 
of the complaint, that the plaintiff sold and conveyed to 
these defendants a part of the land in the complaint first de- 
scribed, and enough so that they, the defendants, could raise 
by a dam a nine foot head of water for their mill in said 
complaint mentioned; but it is not alleged that a greater 
head, or even so great a head of water as nine feet, is or has 
been raised or maintained. 2d. It is not alleged in the com- 
plaint that the defendants have, by the erection and main- 
tenance of said dam, overflowed any lands belonging to the 
plaintiff, which they have not a right to overflow, by virtue 
of said deed from the plaintiff to the defendants.” 

The demurrer was overruled by the circuit court, and the 
defendants appealed. 

Gardner & West, for appellants. [No argument on file.] 

Bingham & Bryant, for respondent: 

The terms of the conveyance to the defendants, as set 
forth in the complaint, show no contract whatever in regard 
to the land for injury to which the plaintiff complains. To 
presume that the conveyance was intended to convey all the 
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ge land on the east half of the S. W. qr. of section 5, that a 
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nine foot head at the dam would cause the water to cover, is 
to presume far more than the language of the complaint de- 
scribing the land thus conveyed, will warrant. If such was 
the intention of the parties to the conveyance, the defendants 
must show it by way of defense. If the parties supposed, 
at the sale, that a nine foot head at the dam would not cause 
the water to flow up more than 100 rods from the south line 
of the section, and the defendants claim the advantage of such 
mistake in calculation, they must show the mistake. The 
complaint, taken as true, shows that the plaintiff is entitled 
to compensation for the injury to his land. 


By the Court, Dixoy, C.J. According to the maxim w 
certum est quod reddi certum potest, there is no doubt or uncer- 
tainty about the extent, quantity, or boundaries of the tract 
of land which the plaintiff, in the complaint, alleges that he 
has heretofore conveyed to the defendants John JZ. and 
Sweeton C. Taft. The complaint alleges that the land con- 
veyed is described in the deed “as a part of the east half of 
the southwest quarter of scction five (5), town three (3), range 
eight (8), beginning on the south line of said section tive (5), 
on the east side of the bottom land of the creek, far enough 
up the bank to raise a nine foot head to a mill standing by 
the bridge on section eight, thence up the bottom land one 
hundred rods, to include all the bottom land on both sides 
of the creek within the above mentioned bounds, be the 
same more orless.” It appears from the complaint that there 
is a creck, known as a branch of Sugarriver, running through 
the half quarter section mentioned, and that it passes thence 
through a portion of the adjoining section eight, and that near 
by, on section eight, there is a mill site, upon which the defend- 
ants Tufts have erected a dam and put in operation a mill. 
It seems very evident to us, that the several matters which 
arc thus alleged to be contained in the deed, are matters of 
description merely, used by the parties for the purpose of as- 
certaining the location, extent and boundaries of the land 
conveyed; and that, when construcd with reference to these 
well known external facts and circumstances, the deed is 
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neither obscure nor ambiguous We do not understand the = a 


law to require that a deed should, on its face, ascertain the 
limits or quantity of the estate granted, or the particular 
property conveyed; but that it will be sufficient if it refers 
to certain known objects or things, and provides definite 
means by which the same may be readily ascertained and 
known. Thus, in the case of Owen vs. Thomas, 8 Mylne & 
Keene, 353, an agreement in writing for the sale of a house, 
which did not, by description, ascertain the particular house, 
but referred to the deeds as being in the possession of a cer- 
tain person named in the agreement, was held sufficiently 
certain, inasmuch as it appeared on the face of the agree- 
ment that the house referred to was that of which the deeds 
were in the possession of the person named, and consequent- 
ly might be easily ascertained before the master. In this 
case, the several expressions of the deed concerning the land 
must be regarded as descriptive, and were introduced for the 
purpose of identifying the land and defining its limits and 
quantity. This is as true of the phrase “beginning on the 
south line of said section five, far enough up the bank to 
raise 2 nine foot head to a mill standing by the bridge on 
section eight,” as of any other of them. The idea was to 
get at, and state on the face of the deed, some fixed and def- 
inite starting point in the boundary of the land conveyed. 
The line of the section, the creek, the bank, the bridge and 
the mill, were contiguous, well known objects, by means of 
which, and of a measurement for a nine foot head of water, 
this point could be readily ascertained. This method of ar- 
riving at and stating it, rendered the point as definite and 
certain as it would have been if the measurement had first 
been made, and the place marked by a monument mentioned 
in the deed. This point being established, the residue of 
the description seems perspicuons enough. The evident 
intention was to convey all the low lands on either side of 
the creek, for the distance of one hundred rods up the same 
from the place of beginning, which would be flowed by such 
a head of water. The parties undoubtedly contemplated a 
raising of the waters of the creek to this height This, when 
done, would constitute the water’s edge the bounds of the 
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land on each side of the creek. But, whether they contem- 
plated this or not, the deed would not on that account be 
void, for the reason that the boundaries, or what would have 
been the water's cdge, were capable of ascertainment by 
other means. Construing the deed most strongly against the 
grantor, the one hundred rods would be measured from the 
point of commencement, in a straight line to, and termina- 
ting at, the real or imaginary water's edge at that distance 
up the stream. Thence it would be bounded by a straight 
line drawn parallel with the south line of section five, to the 
same real or ideal boundary on the opposite side of the creek, 
down which it would proceed to the point of intersection 
with the line of the section, and thence by the section line 
to the place of beginning. This, it appears to us, was the 
manifest meaning and intention of the parties, to be gathered 
from the language used. Believing as we do, that the lan- 
guage about the “nine foot head” was introduced for the 
purpose of description merely, it, of course, repels any pre- 
sumption, at this stage of the action, that it was intended or 
used for the purpose of granting to the defendants any right 
to flow the lands of the plaintiff above the distance of one 
hundred rods, as specified in the deed. 

The order of the circuit court overruling the demurrer, 
must therefore be affirmed, with costs. 


GILLET VS. PHELPS and others 


Where, in an action by the vendec of goods against creditors of the vendor, who 
had seized the goods under writs of attachment, as the vendor’s property, 
evidence had been given of facts tending to show that the sale was fraudu- 
lent as to creditors, an instruction to the jury that such facts, if proven, 
“‘were evidence of fraudulent intent,” was liable to be understood by the 
jury as meaning that such facts, if proven, were sufficient evidence of such in- 
tent, and was, therefore, calculated to mislead them. 

An instruction to a jury, ‘‘that the terms of a sale [which was partly on a credit of 
one and two years] were in part calculated to hinder and delay creditors; 
that the law presumes a man to intend that which must naturally be the con- 
sequence of his acts; and that if they were satisfied that at the time of the 
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sale the rendee had knowledge of the insolrency of the vendor, then his pur- prone 
chase was fraudulent as against such creditors,” was erroneous, because it “¢ 
waa liable to be understood as declaring that the rendee mustbe presumed to QGyige 
have intended to delay the creditors of the vendor, if such was the effect of 7 
his purchase, althoughit should not appear that he knew that the vendor was Pueurs et al. 
insolvent; and because the facts referred to in the instruction, although indi- 
cative of a fraudulent intent, should have been submitted to the jury, to be 
considered by them, in connection with all the other evidence, in determ- 
ining the intent of the parties. 
Evidence tending to establish fraud, must be submitted to a jury in such a man- 
ner as leaves them free to determine its effect. 
The acts and statement of avendor, before and at the time of the sale, are admis 
sible in evidence to show his fraudulent intent. 
The intent of the rendor of goods to hinder and delay his creditors, does not affect 
the title of the yendee, without proof that he had notice of that intent. 
Where a sale of goods is sought to be impeached as fraudulent against the credi- 
tors of the vendor, facts tending to show that the vendor procured the goods 
from such creditors by false representations, with an intention to defraud 
them, and that his vendee was aware of, and had participated in, that fraudu- 
lent purpose, are admissible as circumstances from which, in connection 
with other evidence, the jury may infer that such sale was made in execution 
of the prerious fraudulent design. 
Where the rendee, before the creditors sued out their writs of attachment, offer- 
ed to transfer the goods to them, if they would release him from his liabili- 
ties for debts incurred by the vendor in the purchase of the goods (such lia- 
bilities being much less than the nominal price which he had agreed to pay 
for the goods),evidence of such offer was properly ruled out, as not tending to 
establish the good faith of the sale. 


ERROR to the Circuit Court tor Fond du Lac County. 

Trespass, by Timothy L. Gillet against Phelps, Vedder and 
Van Buren, for taking a stock of goods The defendants 
pleaded severally the general issue, with a notice of justifi- 
cation, which alleged that said stock of goods was taken as 
the property of one George W. Gillet, under several writs of 
attachment, issued at the suits of scveral firms which were 
creditors of said George W., and of which firms the defend- 
ants were members, and that said goods were, at the time of 
such taking, the property of said George, and not of said 
Timothy, who claimed the same under a sale from said 
George, which was fraudulent as to creditors. 

On the trial, the plaintiff proved his purchase of the goods 
from said George W. Gillet, on the first day of November, 
1853, at a price exceeding $7,000, which was the full value 
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thereof; his continued possession until the 17th day of De- 
cember of the same year; the taking of the goods on that 
day by the sheriff, under the writs of attachment above re- 
ferred to; their removal and subsequent sale by the officer, 
and the fact that, in such taking, the sheriff acted under the 
direction of the defendants. There was also evidence tend- 
ing to show aconcert of action among the defendants in 
suing out the writs of attachment, and in the proceedings 
thercon. 

The plaintiff’s witnesses also testified, that he paid for 
the goods at the time of the purchase, by assuming a part of 
the indebtedness of George W. Gillet for the same, to the 
amount of about $2,800; by paying in cash, for said George, 
$118; by executing to him promissory notes for the aggre- 
gate sum of $2,800 or $2,900, mostly payable in from one 
to two years, with interest after six months, and by con- 
veying to said George certain lands, and transferring 
to him several real estate and chattel mortgages; and 
that the indebtedness thus assumed, the mortgage debts thus 
assigned, and most of the notes thus given, had been paid. 

The defendants introduced evidence of acts and statements 
of George W. Gillet, tending to show that he was insolvent 
at the time of the sale of said goods, and that the sale was 
made with the design on his part of hindering and defraud- 
ing his creditors; to which evidence the plaintiff's counsel 
objected, on the ground that it was not shown, or offered to 
be shown, that the plaintiff was cognizant of the facts; but 
the objection was overruled, and the plaintiff excepted. 

The defendants also called as a witness, one Fenton, of the 
firm of Fenton & Phelps, New York, who testified to certain 
representations made to said firm in the city of New York, 
in May, 1858, by George W. Gillet, to induce the said firm 
to sell him goods. His testimony was as follows: “He 
[George W. Gillet] represented that, by the wish of his 
uncle, [the plaintiff] he was going to Fond du Lac; that his 
uncle offered hin some inducements; had a store he would 
rent him cheap, and would assist him; that he had also an 
authority from the plaintiff to draw on him for $1,500, at six 
months, which would be paid when due, and would be capi- 
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tal in his business; that he should not have to provide for 
it himself; that before he came to New York again, his uncle 
would be partner in the business; that his uncle had prom- 

ised to be a partner; that his uncle was worth $25,000; that 
he should be prepared to pay before he sought to buy again, 
although it would not be due; that his business would war- 
rant it. I sold him goomls on the faith of these representa- 
tions I next saw him in August or September following, 
I saw himalone. Ie proposed to buy goods. I asked him 
if he was prepared to pay. He replied he was not; that he 
had not thought it necessary; that his situation was such he 
thought I would not require it; besides, that the bill was not 
due. I then asked him if he had formed the partnership 
with his uncle. He said he had not; that his uncle was then 
in New York; was going into the banking business; and 
could render him more assistance in that capacity than to 
be a known partner in his business. I told him I would not 
be satisfied to sell him more goods, while he owed me so 
much money. He said his business had been prosperous and 
he had made money, and he would have no difficulty in 
meeting his payments; that he would bring his uncle in and 
introduce him, and he had no doubt that, after an interview, 
Iwould sell him more goods) The same day, or the next day, 
he brought his uncle into the store and introduced him. I re- 
lated in their presence all the conversation I had had, as to his 
means, copartnership, &c., and plaintiff assented to it He 
said it was all right; that George was doing well, and any 
goods that he bought would be paid for. I don’t recollect 
that he said anything about copartnership. He assented 
generally, and said that he could be of more service as bank- 
er than as partner. I declined tosell. Plaintiff said George 
was responsible, and the payments would be promptly met 
He said his letter of credit would be promptly paid when 
due. The acceptance and bill of goods, I believe, both fell 
duc in November. I did not sell him any more goods) I 
don’t know of any other purchases made by George at that 
time on credit I heard him say he was buying of Wagstaff 
& Vedder about $1,600, and of Davis, Byrne & Johnson 
$600 or $700, and that the whole amount of his purchases 
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June Term, was $11,000 or $12,000. The acceptance of the plaintilf was 
1860. cay re cae ous 
not paid at maturity.” To all this testimony the plaintiff's 
Gaisr counsel objected, but the objections were overruled, and the 
Pumurset al plaintiff-excepted. On cross-examination, the witness said: 
“T sold George partly on his letter of credit, and partly on 
the statement as to his ability to pay. I never sold him any 
goods on the plaintiff’s representations. All the goods were 
sold prior to my acquaintance with the plaintiff Plaintiff 
did not tell me he was going in as a partner, nor that the 
letter of credit was going in as capital.” 

One Ogden, a witness for the defendants, also testified as 
follows: “I was at Fond du Lac on the last days of Octo- 
ber and first of November, 1853; am an attorney at law; 
had a claim against George W. Gillet; called on him on 
Saturday; saw plaintiff in the store; George occupied 
plaintiff’s store; George said he was doing a good busi- 
ness, and would in a short time be able to pay the claims I 
had against him; plaintiff was in the store at that time; 
had another conversation the same day; left for home Tues- 
day; spoke with the plaintiff about a letter of credit for $1000 
he had given George; he knew my business, and that I was 
pressing George; George offered me plaintiff’s notes, which 
I refused, without a mortgage; George said he would not 
give a mortgage, but still offered notes, which I refused, and 
said I would go home and sue. At one conversation plain- 
tiff was in hearing, but can’t say as to the other times.” 

There was also evidence tending to show that at the time 
of Ogden’s interview with the plaintiff and George W. Gil- 
let, the sale of the goods to the former had been the subject 
of negotiation, and that the invoice and other papers relating 
thereto were then being made. 

The plaintiff re-called James M. Gillet, one of his wit- . 
nesses, and asked the following questions: “State whether, 
prior to the attachment, you had any conversation with 
Phelps & Vedder,with reference to the fairness of the sale on 
the part of the plaintiff If so, state what they said.” Ob- 
jection by defendant sustained, and plaintiff excepted. 
Question. ‘“ What offer, if any, did the plaintiff then make 
to the defendant Vedder to transfer this stock of goods to 
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him, provided he would relieve him from his liabilities for 
George W. Gillet?” Objection by defendant sustained, and 
plaintiff excepted. The same question was repeated with a 
subszitution of “the defendant Phelps” for “the defendant 
Vedr,” and was ruled out, and the plaintiff excepted. 

The court, among other things, instructed the jury as fol- 
lows: “That if they believed that G. W. Gillet made the 
representations to Ogden, sworn to by him, on the 29th and 
31st days of October, 1853, and that the plaintiff was present 
and heard the same, and sanctioned the same, or did not dis- 
sent therefrom, and that, in fact, the sale to the plaintiff had 
then been negotiated, and that an invoice was being taken, and 
the deed of the lots mace, the same evening that Ogden last 
called—it is evidence of fraudulent intent on the part of the 
plaintiff.” 

The court further instructed the jury as follows: “ That 
the terms and conditions of the sale were directly, in part, cal- 
culated to hinder and delay creditors, and the law presumes 
that a man intends that which must naturally be the conse- 
quence of his acts; and if the jury are satisfied that, at the 
time of said sale, the plaintiff had knowledge of the insolv- 
ency of George W., then he was a fraudulent purchaser of 
said goo'ls, as against the creilitors who attached said goods.” 
To all these instructions the plaintiff excepted. 

Verdict for defendants Motion for a new trial denied, 
exception taken, and judgment on the verdict. 

Ed. S. Bragg, for plaintiff in error: 

1. Evidence of the insolvency of the vendor was admit- 
ted, although there was no proof or offer of proof at the time, 
to charge the plaintiff with knowledge of such insolvency. 
This is cause for reversal. 2 Hill, 447; 19 Wend., 232; 16 
id, 64: 2 Hall, S. C., 42. 2. The declarations of Geo. W. Gil- 
let, sworn to by Fenton, were inadmissible, because they 
were “the declarations of a third person, not a party to the 
suit, and who was himself a competent witness” Persons vs. 
Burdick, 6 Wis., 63; and because the defendants had affirm- 
ed the contract made with plaintiff's vendor, by bringing suit 
upon it, and were thereby estopped from alleging fraud in 
that contract, to vitiate the title of third parties. 1 Doug. 
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ser ae (Mich.), 330; 24 Wend, 86; 1 Denio, 69; 13 Barb. (S C.), 
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641. 3. The court erred in ruling out the questions put to 
Jas. M. Gillet. It erred, also, in its charge to the jury, in 
stating, as matter of law, that certain facts were “evidence of 
a fraudulent intent” (1 Chand., 40; 3 id., 240), and in assum- 
ing that the plaintiff's vendor was insolvent, both of which 
were questions of fact for the jury; and in holding that a 
man who hears a false statement of his debtor to a rival 
creditor without dissent, is guilty of a fraud, which vitiates 
securities for his own debt, then being perfected. 

Chas. A. Eldredge, for defendants in error: 

1. There was no evidence to establish a joint trespass, 
and therefore the action must fail 2. The acts and declar- 
ations of plaintiff's vendor were admissible to show that the 
sale was made with an intention, on his part, to defraud his 
creditors. The testimony of Fenton shows that the false 
representations of George, in the purchase of the goods, 
were adopted by the plaintiff, and connects him with the 
fraudulent design in that purchase, which was consummated 
in the sale to himself Their declarations give character to 
their acts, and show them to be participes criminis. Crary vs. 
Sprague, 12 Wend, 41; Waterbury vs. Sturtevant, 18 Wend, 
359; Apthorp vs. Comstock, 2 Paige, 488; 1 Green]. Ev., 
p- 186; 12 Vt R, 519. 38. The acts and representations re- 
ferred te in the first instruction, to which exception was 
taken, were “evidence of a fraudulent intent,” although not 
conclusive evidence (Roberts on Fraud. Con., 569); and the 
terms of the sale manifestly tended to hinder and defraud 
creditors, as stated in the second instruction. 


By the Court, Pang, J. We think that the judgment in 
this case must be reversed, for the reason that the instruc- 
tions given by the court to the jury were calculated to mis. 
lead them, and might have prejudiced the rights of the 
plaintiff’ The question was, whether the sale from George 
W. Gillet to the plaintiff was fraudulent. The first instruc- 
tion appearing in the bill of exceptions, is as follows: “That 
if they believed that G. W. Gillet made the representations 
to Ogden, sworn to by him, on the 29th and 81st days of 
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October, 1853, and that the plaintiff was present and heard 
the same, and sanctioned the same, or did not dissent there- 
from, and that in fact the sale to the plaintiff had been then 
negotiated, and that an invoice was being taken and the deed 
of the lots made out the same evening that Ogden last called, 
it ts evidence of fraudulent intent on the part of the plaintiff.” 
Now we think this language is not only capable of being so 
construed, but would be commonly understood as meaning, 
not merely that the facts mentioned would be competent 
evidence, proper to be considered in determining the question 
ef fraud, but would be full evidence of the fraudulent in- 
tent of the plaintiff, and such as would require them to find 
it asa fact. Most juries would so understand it I¥ the 
judge tells them that certain facts are evidence of another, 
they would understand it to mean sufficient evidence, and 
not mercly material and tending to cstablish the other. 
Lawyers, acquainted with the rules of evidence and the dif- 
ferent functions of the court and jury, might infer only the 
latter meaning. But we think a jury would naturally infer 
the former, and that for this reason the instruction may have 
prejudiced the rights of the plaintiff For the effect of this 
evidence was for the jury and not the court to determine, 
and it should have been submitted to them in such a manner 
as left them free to determine it, and not in language imply- 
ing that they were bound to give it a particular effect. 

The judge gave also the following instruction, which was 
excepted to: “That the terms and conditions of the sale were 
directly in part calculated to hinder and delay creditors, and 
the law presumes a man intends that which must naturally 
result from his acts; and if the jury are satisfied that at the 
time of said sale, the plaintiff had knowledge of the insoly- 
ency of George W., then he was a fraudulent purchaser of 
said goods, as against the creditors who attached said goods.” 

We think this instruction is also liable to objection. It 
assumes things which should have been left to the jury, and 
only in connection with which assumption could the instruc- 
tion be sustained. For certainly it will not do to say that 
the law presumes that every man who sells on credit and 
takes notes, does so with intent to hinder and delay his cred- 
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itors. If the property sold is all that he has, or if he is in- 
solvent, then such terms of sale may indicate that intent, 
and they should be submitted to the jury in connection with 
the evidence upon the other points, as all to be considered 
in determining upon the intent of the parties, 

There is another point of view in which the instruction 
may have prejudiced the plaintiff The terms of the sale 
are agreed on by both the parties; it is the act of both parties 
When the court, therefore, told the jury that the direct ef: 
fect of it was in part to hinder and delay creditors, and that 
the law presumed that a man intended that which naturally 
resylted from his acts, they might apply it as well to the 
purchaser as to the vendor, and suppose that the law presumed 
that the purchaser intended to delay the vendor's creditors, 
because such was the effect of the terms of sale. It is ob- 
vious, however, that this principle could apply only to one 
having knowledge of the condition of the vendor's indebt- 
edness. IIe himself must of course know it, and if he made 
a sale upon such terms as must hinder his creditors, he may 
be presumed to have had that intent. Butit would not do 
to presume that the purchaser had that intent, because such 
was the result of his purchase, unless he knew that the 
vendor was so indebted as to produce such a result. It may 
be that the court intended this general language to apply 
only to the question of the vendor's intent, and that it was 
qualified with respect to the plaintiff, by the subsequent 
statement that “if he knew of the insolvency of George W. 
then he was a fraudulent purchaser,” &c. If so, it would 
not be liable to this objection; but we think the distinction 
between the intent of the vendor and that of the purchaser 
should be more clearly marked in a case of this kind: for 
whatever may have been the facts in this case, it is undoubt- 
edly true that the rights of purchasers frequently depend 
entirely upon the observance of that distinction. 

We have no doubt of the admissibility of the acts and 
statements of George W. Gillet, which were offered for the 
purpose of showing his fraudulent intention. Whenever 
the intent of any man, in doing a particular act, is in ques- 
tion, his statements and acts with reference to it, at the time, 
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and certainly those preceding the time, are original evidence 
for the purpose of showing his intent. The authorities cited 
by the defendant in error, fully establish this proposition. 
And it results from the necessity of the casc, as there is no 
other mode of proving intention. It stands upon the same 
grounds with the question of the bodily or mental feelings 
or sanity of any person. Greenleaf’s Ev., vol. 1, $$ 102, 110. 

Nor do we think there was any error in admitting the evi- 
dence of Fenton as to the statements of the plaintiff in New 
York, in relation to the previous representations of George 
W. Gillet, at the time he purchased the goods) The counsel 
for the plaintiff-in error urged that those statements, made 
long after the sale, could not possibly have induced the sale. 
That is very true, and would have been a good answer to an 
action against the plaintiff for falsely representing George 
W. to be responsible. Yet, although these statements could 
not have induced the sale to George W., yet if that sale was 
induced by the same and other false representations, made 
by George W. hitnsclf, for the purpose of obtaining the 
goods and then defrauding his creditors, and these subsequent 
statements by the plaintiff were sufficient to satisfy the jury 
that he was aware of and participated in the original purpose 
of George W., that would strongly tend to impeach the 
good faith of the sale from George W. to him, and go to 
show that it was siinply an execution of the original design. 
The statements were not ollered to show that they induced 
the sule to George W., but to show, in connection with other 
evidence, a fraudulent design on his part in procuring thie 
goods, which was aided by the plaintiff, as circumstances 
from which the jury might infer a continuation of the fraud- 
ulent intent, and knowledge of and participation in it by the 
plaintif£ We have no doubt it was competent evidence for 
this purpose, 

Nor do we think there was error in rejecting the evidence 
of the plaintiff's offers to transfer tue property to the de- 
fendants, if they would relieve lum from his habilities for 
George W. Gillet for the goods. We should doubt. the 
tendency of such an oller, even if shown, to establish the 
good faith o the slo, For if it had been made in good 
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faith, and the plaintiff had paid divers other valuable consid- 

erations in addition to his “liabilities for George W. for the 
goods,” it is not according to the ordinary action of human 
nature, that he should transfer the whole stock, merely in 
consideration of being relieved from those liabilities. But 
such an offer scems to be more in the nature of a wager of a 
man's present good faith, than as having any real bearing 
upon the question, whether he previously had knowledge of 
a fraudulent intent on the part of his vendor. 

But we are inclined to think that the evidence of the state- 
ments of Phelps and Vedder, with respect to the fairness of 
the sale, were admissible. It was said that these statements 
were made immediately after the transaction, and when they 
were ignorant of the evidences of fraud, and that they may 
have assented to the fairness of the sale from motives of pol- 
icy, &c. This may all be very true, and might be urged be- 
fore the jury in such manner as to destroy the effect of the 
evidence. But it goes to its effect, not to its admissibility. 
The admission that a sale was fair is rather the admission of 
a general conclusion, than of any distinct fact. Yet we are 
unable to take it out of the general rule which admits the 
statements of parties with reference to the transactions in 
question between them. Of course their admissions would 
not affect the rights of the other defendants, but would be 
evidence only as against themselves. 

There was some evidence tending to show that the de- 
fendants were acting in concert in attaching the goods If 
that was so, which was for the jury to say, we think they 
were jointly liable, if lable at all, although their debts were 
separate. 

The judgment is reversed, with costs, and a new trial 
awarded. 


GRINNELL vs. DENISON and others. 


A party to an action cannot recover fees for his own attendance and mileage, as 
& witness therein in his own behalf, 
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APPEAL from the Circuit Court for Jackson County. are 
At the trial of this cause the plaintiff was nonsuited. The E 
clerk, in taxing the defendants’ costs, disallowed certain fees Gznmett 
claimed by them, for travel and attendance as witnesses on Daxitos ot al 
their own behalf On appeal from this taxation, the court 
directed the costs to be taxed as claimed by the defendants, 
from which decision the plaintiff appealed. 
W. HZ. Tucker, for appellant. 


By the Court, Pane, J. Since this appeal was taken, the July 80. 
defendant Wm. Denison has died. No steps have been ta- 
ken to make his administrator a party to the suit, and it was 
suggested that no administrator had been appointed. Sec. 
4, chap. 135, R. S., 1858, provides that on the death of any 
of several defendants or plaintiffs, where the cause of action 
survives, it shall be prosecuted by the surviving plaintiffs or 
against the surviving defendants, as the case may be. We 
shall not attempt to determine what effect should be given 
to this section, as there was no argument upon the question, 
and no appearance here by any of the defendants. 

The only question presented on the appeal is, as to the 
right of parties who swear in their own behalf under the 
statute, to tax their fees as witnesses in their own favor. 
And we think they have not such right. The statute allow- 
ing parties so to swear, makes a radical change in the law in 
that respect, and however beneficial it may be in the provis- 
ions which it makes, yet we do not think any effect should be 
given to it beyond what its provisions require. It does not 
provide that partics swearing in their own behalf may tax 
fees for themselves as witnesses, And it is obvious that 
there is a clear distinction between them and other witnesses 
in this respect. For where the party is obliged to procure 
the attendance of another witness, the law presumes that he 
has to pay him the legal fees, as he cannot compel his at- 
tendance without. But the party generally attends at the 
trial of his own case for other purposes besides that of being 
a witness. And although the law has allowed him to swear 
in his own behalf, that does not indicate an intention on the 
part of the legislature to place him on the same footing with 
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June Term, an ordinary witness in all respects, and allow him to tax his 
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mileage and per diem for traveling to, and attending upon, the 
trial of his own case. If this right were allowed, we think, 
without some statutory provisions regulating it more perfeet- 
ly, it would be liable to frequent abuse. 

We are therefore of the opinion that the clerk was nglit 
in rejecting those items, and that the circuit court erred in 
allowing them. For these reasons, the order appealed from 
is reversed, with costs, and the cause remanded, though we 
make no decision as to the effect of this judgment upon the 
rights of the representatives of the deceased defendant 


GREEN, by her next friend, vs. LYNDEs. 


A marricd woman whose husband has deserted her and ceased to support his fam- 
ily, and has left the state without any intention to return, cannot maintain an 
action to sct aside an assignment, made by her husband, of a school lund cer- 
tificate, and to have the certificate delivered up to her by the assignee, on the 
ground that the assignment was procured fraudulently, for a grossly inade- 
quate consideration, when the assigoor was intoxicated and unfit to transact 
business, nor on the ground that the land embraced in the certificate was, at 
the time of the assignment, occupied by the busband and his family as a 
homestead, and that she refused to become a party to the assignment. 

If the assignment, in such case, is void, the wife can maintain possession of the 
homestead against the holder of the certilicate. 


APPEAL froin the Circuit Court for La Crosse County, 

This action was brought in July, 1859, by Abiyad Green, 
a married woman, by her next friend, to have an assignment 
by her husband of certain school land certificates set aside, 
and the certificates delivered up to her. The facts averred 
in the complaint are as follows: 'The plaintiff was married 
to Henry IL Green in 1882, and they lived together as hus- 
band and wife until May, 1859. In June, 1852, the said 
Henry became the owner of four school land certificates, 
embracing the S. W. qr. of Sec. 8, T. 16 N., R. 7 W., in La 
Crosse county, and continued to pay all moneys becoming 
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due from time to time on the certificates, according to law. ret 


Said Henry and the plaintiff, with their children, entered 
upon the lands about the time of the purchase, and made 
valuable improvements thereon, including a dwelling house, 
barn, &c., erected on the S. W. forty of the said quarter- 
section, The lands were used for agricultural purposes, and 
were not included in any city, town or village plat, and had 
been occupied by said Henry with his family as a homestead, 
and were still so occupied by the plaintiff and their children. 
In May, 1859, the said Henry abandoned his family, ceased 
to support them, and left the state, and at the commence: 
ment of this action was residing in Kansas or California, 
without any intention to return to, or support his family. 
For a year previous to the desertion of his family, his mind 
and memory are alleged to have been so impaired by habit- 
ual drunkenness that he was at all times entirely unfit for 
the transaction of business. On the 15th of April, 1859, he 
made an assignment in writing of said land certificates to 
the defendant, Lyndes, without the consent of the plaintiff; 
which assignment is alleged to have been procured fraudu- 
lently, and for a grossly inadequate consideration, while the 
said Henry was in a state of intoxication. 

The defendant demurred to the complaint: 1. On the 
ground that the plaintiff had no legal capacity to sue, be- 
cause it appeared from the complaint that she was a married. 
woman, and her husband was not joined with her in the 
action, and it did not appear that she had any title, legal or 
equitable, to the subject matter of the action, and because it 
did not appear that the next friend by whom the suit was 
brought had been duly appointed by the court. 2. On the 
ground that there was a defect of parties plaintiff, because it 
appeared from the complaint that if a cause of action ex- 
isted against the defendant upon the matters charged therein, 
Henry H. Green, or his guardian lawfully appointed, was the 
only proper plaintifE 3. On the ground that the complaint 
did not state facts sufficient to constituto a cause of action. 

The court made an order overruling the demurrer, from 
which the defendant appealed. 

LHopkins & Johnson, for appellant: 
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1. A marricd woman is authorized to sue in her own name 
only in the cases mentioned in sce. 15, chap. 122, aad see. 4, 
chap. 95, R. S.,, and this case does not come within che pro- 
visions of either. The plaintiff docs noi sue for hes own 
earnings, nor claim that this property was her scparaie esiave 
2. The plaintiff had no interest in or title to her hus»and's 
property, real or personal, during bis life. He could sell any 
part of it, except the homestead, without her consent. Her 
inchoate right of dower in the real estate would not be con- 
summate or available until his death, As to a homestead, 
the law restrained ihe husband from transferring his title 
without the wifc’s consent, but gave her no title. aving no 
interest in the property in controversy, she cannot maintain 
the action. 8. This suit would not affect the rights of the 
husband, and would he no proteciion to the dofendani against 
him. Reeve vs. Dalby, 2 Sim. & S., 464; Lowland vs. Fort 
Edward Paper Mill Company, 8 Uow., Ps. Rep., 508, and 
authorities there collated. 4 Soc. 24, chap. 184, RS, for- 
bids any alienation of land occupied as a homestead, by the 
owner thereof, if a marricd man, without the wife's consent. 
But the jarty who holds land under a school land veriiiicate, 
does not own the land, and therefore cannot alienate it 
Smith vs. Mariner, 5 Wis., 561. Besides, the pleintif’ seeks 
to set aside the sale of ccriificates covering 160 acres, and 
docs not select a homestead therefrom. 5. The husband 
himself could not have the sale set aside, without offcring to 
restore the consideration received by him, which the plain- 
tiff does not offer to do. 

I. EB. Messmore and ugh Cameron, for respondent : 

1. When the husband has left the state, with the intention 
to renounce his marital relation, ihe wife may sue alone. 
Gregory vs. Pierce, 4 Met., 478; Dean vs, Morgan, 4 McCord, 
148; Ehea vs. Ithenner, 1 Peters, 105; Cary's Rep., 87; Ed- 
wards on Parties, 151. When the husband is a lunatic, the 
wife may sue alone. Carter vs. Curter, 1 Paige, 463. 2. 
Henry Green was rightfully in possession of the land men- 
tioned in the complaint, and owned and occupied a dwelling 
house thereon, claiming it as his homestead, and it was there- 
fore exempted by sec. 28, chap. 34, RS. Being a married 
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man he could not alienate the exempted property without ae eee” 
the consent of his wife. Sec. 24 of same chapter. The 
assignment of the certificates, if valid, gave the assignee an Ruse. 
interest in the lands (Whitney vs. State Bank, 7 Wis, 625), Lrwoes. 
and the right of possession thereof, and was therefore an 
alienation of such lands) 1 Coke’s Inst, 118; Dow's Rep., 

210; Bouvier’s Law Dic., Alienate. 8. Sec. 24 of chap. 184, 

RS, was designed to secure a homestead to the wife during 
coverture, beyond the control of the husband or his creditors, 

and upon his death the enjoyment of the homestead by the 

widow during her life. The object of the staiute is reme- 

dial. Itis to protect the wife and children against such 
husbands as that of the plaintiff, and it should be liberally 
construed. Hurd vs. Cass,9 Barb. SC. R, 366; Broom’s 

Legal Maxims, 147,150; opinion of Hott, C. J., in Ashby 

vs. White, 2 Ld. Raymond, 988; 1 Smith’s L. C., 105, and 

cases there cited; Dwarris on Stat, 677; Smith on Stat, 

672. 4 The plaintiff has a right to the occupancy and en- 
joyment of the land in question, and, to protect her therein, 

has a right to the judgment demanded in the complaint. 
Bonaparte vs. The Camden & Amboy FR. R. C., 1 Baldwin, 

230-1, and cases there cited. 


By the Court, Cote, J. We cannot understand upon July 30. 
what principle the complaint in this case can be sustained. 
The action is brought by the respondent, a married woman, 
by her next friend, for the purpose of having the appellant 
enjoined and restrained from selling or disposing of four 
school land certificates, which had been assigned io him by 
her husband, and to have the certificates assigned and deliv- 
ered up to her. It is alleged that one of the forty acre tracts 
mentioned in the complaint and covered by one of the cer- 
tificates, (but which one does not appear,) was, at the time 
the certificate was assigned, occupied by the husband and 
respondent and their family as a homestead, and that the 
same then was, and still is, the homestead, used for agricul- 
tural purposes. It is also alleged that the husband has aban- 
doned his marital rights—has deserted his wife and infant 
children, and ceased to provide for their support ; that he has 
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he has become an habitual drunkard, with a mind and mem- 
ory impaired by dissipation ; that the respondent and family 

are entirely dependent for their support upon the proceeds 
arising from the cultiy ation of the lands described in the 
complaint, and if deprived of the possession of such lands, 
they will be without a homestead, and destitute of all 
means of support. It is further stated that the wife did not 
join in the assignment of the certificates, and the complaint 
contains many other allegations not material to this dis- 
cussion. 

Now it is undeniable that the case presented by the com- 
plaint is one which appeals strongly to human sympathy, 
and excites a wish that it was within the power of human 
tribunals to relieve from such calamities. For we all admit 
that it is the duty of the husband and father to live with, 
comfort and support his wife and children, and that this duty 
is of the highcst and most universal character. It is an ob- 
ligation springing from the marital and parental relation, and 
one which the affections and feclings of our nature instinct- 
ively prompt us to recognize and observe. And yct there is 
no power in the courts to compel a husband and father to 
exercise the virtues of temperance and frugality, to make him 
live with and comfort his wife and children; and but little 
power to compel him to contribute to their support. Some- 
times society, through its pauper system, scizes upon and 
appropriates the property of the husband and father to the 
support of the destitute wife and children; but the state is 
impotent to prevent a man from becoming a spendthrift and 
squandering his substance. In the present case, the respond- 
ent docs not sue to recover her separate property. The ac- 
tion proceeds upon the theory that because her husband has 
deserted her and his infant children, she can therefore main- 
tain this suit in her own name, to recover his property and 
set aside his contracts At least three of the school land 
certificates mentioned in the complaint were under the abso- 
lute dominion and control of the husband He could do 
with them as hesaw fit, Butit is said that the law of this state 
secures to the wife and family the possession of the home- 
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stead, and that therefore the assignment of the ccrtificate erring 


embracing the homestead is void, because the wife did not 
join therein. Assuming that this is a correct proposition of 
law, and that the interest of a party under a school land cer- 
tificate is such an ownership in the land embraced thercin as 
brings it within the homestead exemption act, and that such 
certificate cannot be alienated or transferred by the husband 
without the signature of the wife to the same, does this view 
essentially change the merits of this case, and improve the 
right of the respondent to maintain this action? We cannot 
see that itdoes. For if, as the argument assumes, the assign- 
ment of the certificate embracing the homestead is void for 
want of the signature of the wifc, then how can she possibly 
be injured by that assignment? The respondent remains in 
possession of the homestead and cannot be dispossessed 
thereof by the purchaser of that certificate. She can de- 
fend her possession against him, and possibly this is her real 
and only remedy, though upon this point it is not proper 
that we should express any decided opinion, as the question 
is not properly before ns. But we are clear that tlte respond- 
ent does not show that slice has such an interest or title, legal 
or equitable, in the certificates named in her complaint, as 
entitles her to have them reassigned and delivered up to her. 
Neither can she maintain the suit for the purpose of removy- 
ing a cloud upon her title tothe land. But the most favora- 
ble view which ean be taken of the case for the respondent 
is, that the assignment of the certificate embracing the 
homestead is absolutely void, and, if so, how can she be 
injured by it?) She may stil] hold possession of the home- 
stead, and defend her possession, even as against the holder 
of that certificate, in whosesoever hands the same may be, 
and this is the utmost extent of her rights in the premises. 
We therefore think the circuit court erred in overruling 
the demnurrer to the complaint. The order overruling the 
demurrer is reversed, and the cause remanded for further 
proceedings according to law. 
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FLANDERS vs. THOMAS. 


A mortgagee of personal property who sells the same after default, under a pow- 
er of sale contained in the mortgage, is accountable to the mortgagor for the 
surplus, after the debt and all reasonable costs and expenses are paid. 


ERROR to the Circuit Court for Sauk County. 

The facts in this case are sufficiently stated in the opinion 
of the court. 

J. Muckey, for plaintiff in error. 

Hi. W. Clark, for defeudaut in error. 


By the Court, Cote, J. This uction was brought to recover 
the surplus moucys claimed to be due on the sale of a lot of 
logs, mortgaged by Flanders to Thomas, after the mortgage 
debt and costs were satisfied and discharged. The chattel 
mortgage was in the usual form, and contained a clause au- 
thorizing the mortgagee, on non-payment of the sums there- 
in secured to be paid, as they became due, to take possession 
of the mortgaged property, and sell the same at public or 
private sale, afier giving ten days notice of the time and 
place of such sale, and apply the proceeds to the payment of 
the notes, returning the residue to the mortgagor, after pay- 
ing all reasonable costs and charges. Two of the notes se- 
cured by ihe mortgage, one for $159 31, the other for 
$58 43, were returned by the mortgagce to the morigagor, 
as paid. ‘The maker or mortgagor paid nothing upon the 
notes otherwise than by giving the mortgage. The mort- 
gaged property was sold by the mortgagee, and prior to the 
commencement of this suii, landers Gemanded of Thomas, 
the surplus money arising on such sale, over and above the 
amount secured to be ;aid on the morigage. The circuit 
court instructed the jury thai, on default of the payment of 
the money by Flanders at the time specified in the mortgage, 
the property became absolutely the property of the mort- 
gagee, and that he was oi answerable to the mortgagor for 
any part of the proceeds of such sale; and directed the jury 
to find for the defendana The chattel morigage bore date 
October 8th, 1857, and was given to secure the payment of 
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the sum of $420 74, with interest at 10 per cont per annum, 
as follows: the sums of $159 31, aad $58 43, in thirty 
days from the first day of October, 1857, according to iwo 
notes datcd the day lasi aforesai!, aud the suin of $203 in 
thirty days from the date of the morigage. The mortgagee 
took possession of the proporty, and sold it ou the 8th day 
of January, 1858, for $900. 

The law appears to be well settled, that the execution of 
a chattel morigage transfers to the morteagee a defeasible 
title to the mortgaged property, which becomes absolute at 
law by the failure to pay the debt ai the stipulated time. 
But notwithstauding the mortgagor is divested of all interest 
in the property at law, he still has an equity of redemption, 
which a court of eyuity would protect and enforce. Nichols 
et al., vs. Webster, 1 Chand. R., 203; 2 Story’s Eq. Jur., § 1031; 
Hart vs. Ten Eyck et al, 2 John Ch. R, 62-99: Kemp vs. 
Westbrook, 1 Vesey Sen., 278; Charter vs. Stevens, 3 Denio, 33; 
Patchin vs. Pierce, 12 Wend., 61. The mortgagor, it is said, 
must bring his bill to redeem within a reasonable time, and 
before his rights have been foreclosed by « sal2 of the prop- 
erty on the part of the mortgagee. 4 Kent, 189; Story on 
Bail., § 287, and authorities in the notes. If, however, the 
mortgagee sells the property, he is accountable to the mort- 
gagor ior the surplus after the debt, aud all reasonable costs 
and expenses, are paid. Charter vs. Stevens, supra; Bryan 
and [ichardson vs. Robert, 1 Strob. Eq. R., 342-3; Hinman 
vs. Judson, 18 Barb. S. C. R., 629. And in the case of Pet- 
tibone et al. vs. Perkins, 6 Wis., 616, this court decided that 
when at a public sale, held by the mortgagee to foreclose the 
equity of the morigazor in a chaiiel mortgage, there was 
collusion between the mortgagee and a third person, by 
wuich the latier was to bid off the property for the use of 
the mort,sagee, such sale was void, and the mortgagor was 
entitled to an account of one-half of the earnings of the 
vessel, and of one-half of the sum for which the vessel had 
been sokL ‘This case establishes the doctrine that a mort- 
gagee of personal properiy, wo, upon default, takes posses- 
sion oi such property and sells the samo, is liable to account 
to the mortgagor for any surplus over and above satisfying 
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the mortgage debt. And it will be observed that this is 
previsely what the mcrtgaye provides should be done in the 
present case. The mortgagee is authorized, on non-payment 
of the sums therein specified, to take possession of the prop- 
erty, and sell the saine at public or private sale, after giving 
ten days notice of the time and place of such sale, and to 
apply the avails of the property to the payment of the debt, 
returning the residue to the mortyavor, afier paying all rea- 
sonable costs and charges. Tere the mortgagee proceeded 
under the inortgage, and within two months after the same 
became due, and while the mortgagor had the undoubted 
right to redeem, raised the amount due him by a sale under 
this power. Lis debt is pail. What right has he to with- 
hold the residue, contrary to the terms of the mortgage, and 
to all principles of equity and justice? 

It has been intimated that there was something in the case 
of Nichols et al. vs. Webster, 1 Chand., 2038, in conflict with 
this doctrine, but we do not so understand that case. There 
a mortgagor of personal property brought an action of tres 
pass against the mortgagee, who had taken the property into 
his possession after the mortgage debt beeame due. The 
court held that the action would not lie, for the reason that 
when the condition of the mortgage was broken by the neg- 
lect of the mortgagor to pay the money at the time stipula- 
ted, the goods became the property of the mortgagee, the 
mortgagor having no interest in them except an equity of 
redemption. This is in harmony with all the Cecisions upon 
this subject, a creat number of which have already been 
cited in this opinion, which hold that afier default in the 
payment of the moncy sceured by the mortzace, the title to 
the mortgaged property becomes absolute at law in the mort: 
gagee, and that the mortgagee has a right to reduce it to pos 
session. But at the same time it is asserted, that in eqnity 
the mortgagor, upon well settled principles, has a right te 
redeem upon paying the mortage debt, providing he does 
so within a reasonable time, and 1 efore his right has been 
foreclosed ty a legal sale of the property. But when tbe 
mortgagee preceeds to sell the property, and has raised a 
sufficient amount to pay his cebt and all reasonable expenses 
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we co not see any reason why he shoul] not account to the June Term, 
mortzagor for any surplus arising from the sale. : 

It follows from this view that the instruction of the circuit  Mowsr 
court was erroneous, and calculate to misleal the jury, to Wooo. 
the prejudice of the plaintiff in error. 

ne judgnient of the circuit court is therefore reversed, 

and a new trial ordered. 

Dixon, C. J., did not sit in this case. 


Mowry vs. Woop. 


A debtor gave his note, to which was subjoined the following clause, ‘‘ Having 
deposited with (the payee] school land certificates Nos. 112, &c., with author- 
ity to sell the sume on the non-payment of this note, at either public ur priv- 
ate sale, and apply the procceds hereun without further notice.’ The note 
not being paid at maturity, the payee olfered the certificates (which were as- 
sizoed in blank) for sale at public auction, and the same were struck off and 
delivered to the highest bidder, for a small sum, which was credited by the 
payee upon the note, andthe payee afterwards ussigned the nete to a third 
party, who recovered judgmeut thereon aguinst the debtor, which remained 
unpaid. In an action brought by the debtor against the payce for a conver- 
sivn of the certificates, it was Aedd, thut the deposit of the certificates un- 
der the agreement above recited, was uot a pledge of personal property, but 
amounted to a mortgage upou the equitable estate of the debtor in the lands 
embraced in the certificates; that the only mode by which the creditor could 
enforce such inortgaye, or extinguish the debtor’s right of redemption, was 
by a suit in equity for that purpuse; that the transfer of the note tu such 
third party, carried with it the mourtgaye security, unless otherwise intended 
by the parties; that the (so called) sale of the certificates by the creditor, in- 
dependently of, and without the trausfer of any part of the debt, was nuga- 
tory, and such sale, and the delivery of the certificates to such bidder, did 
not wake the creditor liable to the debtor as forthe conversion of the cer- 
tificutes, the debtor's right of redemption uot being impaired thereby, and it 
appearing that the creditor acted in good faith,and under an innocent mis- 
apprelicnsion of the law as to his proper remedy. 

‘The decision in Ainsworth ts. Bown, 9 Wis., 54%, was made upon the hypothesis, 
assumed by counsel of both parties, that school lund certilicates were a proper 
subject of pledge, and that a sale of the certificutes by the pledgee was a xale 
of the pledgor’s interest in the land, and so fur as the decision seems to sanc- 
tion that doctrine, it is overruled. 

Ap assigument of a school land certiticate in blank (i.¢, where the name of the as- 
signee is omitted), is not a transfer of the certificates at law. 

Whether equitable mortgages may be created in this state, by the deposit of 
title deeds, strictly so called, guar. 
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J "Is 5 » The nature of the estate created by school land certificates, with reference to de- 


Mowry 


Vv. 
Wooo. 


scent, dower, lien of judgments, and liability to sale on execution, discussed 
per Dixon, C. J. 

Jé acema that in trover for deeds or other evidences of title to land, where the title 
itself is unaffected by the conversion, and the deed or other instrument has 
been lost or destroyed through the defendant’s mistake or slight negligence 
or omission, the proper measure of damages would be, such sum as would re- 
compense the plaintiff for any actual loss he may have sustained, and for his 
trouble and expease in going into a court of equity or elsewhere, to establish 
and perpetuate the evidence of his title; but if it should appear that the tak- 
ing or destruction was wanton or maliciuus, or that the defendant still pos- 
sessed the deed, and stubbornly or vexatiously refused to surrender it, the 
jury might give such further damages, by way of punishment to the defend- 
ant, or in order to compel the return of such deed, as in their judgment the 
circumstances might require, Jer Dixon, C. J. 

A pledgor of personal property may waive the notice of sale to which, by law, he 
would otherwise be entitled. 

If the agreement upon that subject is in writing, it is fur the court and not the jury 
to determine whether notice is waived. 

It seems that a waiver of notice of sale in such case, does not dispense with the 
necessity of u demand of payment, before a sale of the pledge. 


ERROR to the Circuit Court for Dune County. 

The complaint of Wood, the plaintiff below, alleged that 
on the first day of March, 1858, being indebted to ihe de- 
fendant, Luke Mowry, in the sum of $625, he executed to 
him a noise therefor, payable in nine months from date, 
with interest at twelve per cent. per annum from its date un- 
til paid, and at the same timo, as collateral security for the 
payment of the note, deposited with the defendant four 
school land certificates, embracing a quarier section of land 
in Iowa county in this state, and which were worth $2,000. 
The complaint further stated that the plaintiff had paid on 
said note the sum of $42; that the defendant had assigned 
the note to certain third parties, who had recovered judg- 
ment and issued execution thereon; that the plaintiff was 
ready and had offered to pay the amount of said judgment 
to the owners thereof, if they would surrender up to him 
said certificates, but they were unable to do so, having never 
had them in their possession; that he was ready and had of- 
ferred to pay the defendant the amount of said judgment 
if he would deliver up said certificates, and procure the sat- 
isfaction of said judgment, but that the defendant had refused 
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to do so, falsely pretending that he had made a sale of said re 


certificates, whereas, in fact, he had wrongfully and fraudu- 
lently misapplied the same and converted them to his own 
use, to the Camage of the plaintiff $2,000, &c. 

The answer of the defendant admitted the execution of 
said note, and the deposit of said school land certificates as 
collateral security therefor, but alleged that at the time of 
pledging said certificates, the plaintiff gave the defendant au- 
thority to sell the same at public or private sale at any time 
after said note should become duc, and to apply the proceeds 
of such sale to the payment thereof; that after the note be- 
came due the defendant frequently demanded payment 
thereof from the plaintiff, which being refused, he, on the 
first day of April, 1859, advertised said certificates for sale, 
by posting up in three conspicuous places in the city of Mad- 
ison, written notices that said certificates would be sold at 
public auction, at a place in said notice designated, on the 
11th day of April, 1859, at 2 o’clock P. M., of which the plain- 
tiff had due notice; and that at the time and place so dlesig- 
nated, the defendant, publicly, fairly, and without any intent 
to defraud the plaintiff, offered said certificates for sale, and 
sold the same to the highest bidder, one at a time, and en- 
dorsed the proceeds of such sale upon said note ; and therefore 
he denied that he had wrongfully misapplied said certificates 
and converted the same to his own use. The answer also 
denied that the plaintiff had offered to pay the amount ot 
said judgment to the holder thereof, or to the defendant, up- 
on the surrender of said certificates, or upon any other con- 
dition, and denied that the certificates were worth $2,000, or 
any considerable part of that sum. 

The plaintiff and defendant were both sworn as witnesses 
in their own behalf The plaintiff testified that he never 
saw any notices of the sale of said certificates posted up, and 
never had any notice or intimation that they were about to 
be sold by the defendant, and that the land embraced in the 
certificates was worth from $12 to $15 per acre; that the 
amount due to the state on said land was about $3 per acre ; 
that in June or July, 1859, he offered the defendant to pay 
him the note, when the defendant said he had sold it; that 
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dee ae he then demanded the note and securities, and sail he was 


Mowry 
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Woon. 


realy to pay the note, and has since seeured the judgment 
rendered thereon. Several other witnesses on the part of 
the plaintiff, testified that the land embraced in the certifi- 
cates was worth from seven to ten dollars per acre. To all 
this testimony as to the value of the land, the defendant ob- 
jected, on the ground that the proof should be confined to 
the value of the certificates, and not thatof the land; but the 
court overruled the objection, and the defendant excepted. 

The defendant testified that afler the note becaine due he 
frequently demanded payment thereof from the plaintuf; 
that on the 26th of March, 1859, he told the plaintiff that he 
should commence advertising the school land certificates for 
sale, and give ten days’ notice thereof; that he accordingly, 
on the first day of April, 1859, advertised the same for sale 
as stated in his answer, and, at the time and place mentioned 
in the advertisements, suld said certificates at public auction, 
one at a time, and struck them off to Jason Mowry, who was 
the highest bidder, at twelve cents per acre, and endorsed 
the proceeds of said sale, being $20, upon said note ; tbat 
after the sale of the certificates, the plaintiff told him “be 
was prepared to settle up,” but made no tender of the money. 
The note was here offered in evidence, for the purpose of 
showing the authority to sell the certificates, and was as fel- 
lows: ‘8625. Madison, March Ist, 1858 Nine months 
after date, for value received, I promise to pay to Luk« Mowry 
or order, at the Dane County Bank, six hundred and twenty: 
five dollars, with interest at the rate of twelve per cent. per 
annum after due, until paid. LZaving deposited with him 
school land certificates, Nos. 112, 113, 114 and 115, with au 
thority to sell the same on the non-payment of this note, at 
either private or public sale, and apply the proceeds hereon, 
without further notice, (of the 500,000 acre tract.) A. S 
Woop.” 

Several witnesses were sworn on the part of the defend- 
ant, as to the value of school land certificates, and estimated 
their market value in Madison at the time of the sale by the 
defendant, variously, at from six to twenty cents per acre 
of the land embraced therein; some testifying that the qual- 
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ity of the land would make some difference in the market Jane Term, 


price of certificates, and others, that it would not 

The court charged the jury as follows: 

“Tf the contract of bailment or pledge in this case provi- 
ded that the sale of the pledge might be made without no- 
tice, then no notice of the sale was required; but the de- 
fendant in such case cannot sell the pledge without first ma- 
king a demand for the payment of the note. This demand 
need not be made in any particular form of words; any 
words will make a demand which give the pledgor distinct- 
ly to understand that payment is unqualifiedly exacted at 
the time. 

“Tf notice is not waived, then the defendant could not le- 
gally sell the certificates without giving a reasonable notice 
of the sale, so that the public may know of the time and 
place of the sale, and of the property to be sold, and the 
terms of sale; and also giving to the plaintiff, the pledgor, 
actual notice of such sale, and demanding the payment of 
the note. Whether such public notice was given in this 
case, and whether such notice was reasonable as to time, and 
whether such actual notice and demand were made, are ques- 
tions to be determined by you. In case you find for the 
plaintiff, then he is entitled to recover the cash market val- 
ue of the property at the time of its conversion by the de- 
fendant. In determining this value, you may take into con- 
sideration both the market value of the land represented by 
the certificates, and the market value of the certificates as 
such.” 

The defendant excepted to so much of said instructions as 
declared that the defendant could not sell the pledge without 
first making a demand for the payment of the note; and 
to so much as declared that if the jury found for the plaintiff 
he was entitled to recover the cash market value of the prop- 
erty at the time of its conversion, and that in determining 
that value the jury might take into consideration both the 
market value of the land embraced in the certificates, and 
the market value of the certificates as such. 

The court also instructed the jury “that if the pledged 
pie eta. veare for the benefit of the defendant, and 
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Jone Term, in such a manner that he could control it as his own, it was 
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optional with the plaintiff to repudiate the sale, and, on pay- 
ing his indebtcdness, to redeem the property ;” to which in- 
struction the defendant excepted. 

The defendant asked the court to charge the jury as fol- 
lows: 1. “That upon the non-payment of the note when 
due, the payee had a right to sell the pledged certificates 
upon a reasonable notice, and apply the proceeds of the 
sale to the payment of the note;” which instruction the 
court gave with the following qualification: “after demand- 
ing payment of the note.” 2. “It was not necessary that 
Mowry should give Wood written notice of the sale. If he 
gave him notice otherwise, you have a right to take that into 
consideration, and decide whether it was reasonable notice, 
when taken together with the posted notices;” which in- 
struction the court gave, with the following qualification: 
“but such notice must be actual notice to the plaintifi” 3. 
“ Mowry had a special property in the certificates, and had a 
right to the possession of them until the note was paid, or a 
tender of the full amount due thereon was made to him by 
Wood, or some one in his behalf; and unless this special 
property had been terminated, the plaintiff cannot recover ;” 
which instruction the court gave with the following qualifi- 
cation—“ unless you find that the defendant had wrongfully 
converted the property to his own use;” to the refusal of the 
court to give which instructions in the terms asked for, and 
to the said qualifications attached thereto, the defendant ex- 
cepted. 

The defendant’s counsel also requested the court to in- 
struct the jury as follows: 4. “In the sale of the certifi- 
cates, Afuwry was to give a reasonable notice of the time and 
place, and to use no unfair means to deter persons from buy- 
ing, and if he has done this, and applicd the proceeds of the 
sale to the payment of the note, so far as the same would 
go, then the plaintiff cannot recover.” 5. “It was necessary 
before bringing this suit, that Wood should make a tender of 
the amount due on the note, in money, unless waiyed by 
Mowry, and also demand a return of the certificates, and un- 
less he has done this he cannot recover.” 6, “If the jury 
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at a particular place, then no demand of payment was ueces- 
sary, before advertising the pledge ;” which several instruc- 
tions the court refused to give, and the defendant excepted. 

The jury found for the plaintiff “and that the defendant 
was guilty as charged in the complaint,” and assessed the 
plaintiff's dhinaged at $640. Motion for a new trial over- 
ruled, and judgment on the verdict. 

Nat. Rollins, for plaintiff in error. 

Smith, Keyes & Gay, and Wakeley & Tenney, for defendant 
in error. 


By the Court, Dixon, C. J. If the school land certificates, 
and Wovd's interest under them, could be regarded as per- 
sonal property, and the transaction as a pledge, still the 
judgment of the circuit court would have to be reversed. 
The judge left it to the jury to determine whether Wood 
had waived notice of the intended sale of the certificates. 
This was crror. The agreement was in writing, signed by 
Wood, and its execution undisputed. There was no parol 
evidence on the subject, and whether there was a waiver de- 
pended upon the proper construction of the written agreement, 
which was a question of law for the court and not of fact for 
the jury. It is clearly competent for the pledgor of goods 
to waive the notice to which, by Jaw, he is entitled. Wilson 
vs. Lnttle, 2 Coms, 443; Allen vs. Dyhkers, 3 Will, 598; Dykers 
vs. Allen, 7 id., 497. And if there be a special agreement 
regulating the mode of sale, it must be complied with. Edw. 
on Bailments, p. 260. The agreement in this case was clear 
and explicit. Notice was expressly waived. There was, 
therefore, upon that point, nothing to submit to the decision 
of the jury, and they should have been instructed, as matter 
of law, that no notice was required. 

Viewed in the same light, the instructions in regard to the 
necessity of a demand for payment before the certificates 
could be lawfully sald, were probably correct. Stearns vs. 
Marsh, 4 Denio, 227, and .cases there cited. A waiver of 
notice of sale is not a waiver of notice to redeem. Wilson 
vs, Little, supra, 
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But the fundamental error into which both court and 
counsel seem to have fallen on the trial below, arose from 
supposing that the certificates and 1VWood's intcrest in the land 
were personal property, and endeavoring to apply to the case 
those principles which would govern property of that kind 
under like circumstances. This mistake was common to the 
counsel of both parties, and may perhaps have been, in part, 
attributable to the decision of this court in the case of Ains- 
worth vs. Bowen, 9 Wis, 848. That was a similar case, and 
was tried at the circuit upon the theory that the certif- 
icates were the proper subjects of pledge; that a sale of 
them by the pledgee was a sale of the pledgor’s interest in 
the land, and that, if the pledgee converted them, such 
conversion was, if the pledgor so elected, an extinguishment 
of that interest, for the value of which the pledgee was re- 
sponsible in an action of trover, or on the case, or by way of 
counter-claim to an action by him against the pledgor to re- 
cover the original debt. It was argued here upon the same 
hypothesis, and although it now seems to me to have been 
improper, we decided it upon the assumption of counsel] that 
the certificates were mere personalty and subject to pledge 
as such, at the same time suggesting our doubts and with- 
holding any opinion upon the question. 

In this case the controversy below was mainly as to the 
measure of damages. For the plaintiff it was insisted that 
it was the market value of the land represented by the cer- 
tificates; for the defendant, that it was the market value 
of the certificates at Madison, the place where the agreement 
was entered into, and where the sale was made. The judge 
overruled the objections of the respective counsel, and ad- 
mitted evidence as to both, and charged the jury that in 
determining the damage sustained by the plaintiff, they might 
take both into consideration. If the acts of Mowry amount- 
ed to a conversion or unlawful detention of the certificates, 
it seems to me that neither of these would be the true rule 
of damages. Both proceed upon the notion that a conver: 
sion of the certificates was a conversion of the land, or of 
the borrower's interest in it, and are graduated by the value 
of that interest. This, it appears to me, would be wrong, 
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especially in a case like this, where the alleged act of con- June i 


version proceeded from an innocent misapprehension of __ 


law on the part of the lender, as to his rights, and the 
course to be pursued by him to foreclose the borrower's 
equity of redemption. The certificates were not title, but 
merely the evidences of title. They might have been utter- 
ly lost or destroyed, and yet the title or ownership of the 
land have remained subject to the same conditions under 
which it was then held. Hence, the conversion of the 
certificates was not a conversion of the land, or of Wood's 
interest, for those were incapable of conversion. As mere 
contracts on paper, to the possession of which the owner 
was entitled, the certificates were the same as any other 
chattel, and it is in this light, I apprehend, that trover 
for title deeds is maintained. It would not seem to be the 
object of the action to restore to the owner the value of 
the land, for that he has not lost; but to compensate him for 
the injury and inconvenience which he has suffered in conse- 
quence of his being deprived of the possession of his paper 
evidences of title, and perhaps, in proper cases, to compel 
their restitution. For this purpose title deeds are regarded 
as mere chattels, and an action at law is given for injur- 
ies to the possession of them. In actions of the ordinary 
kind for the conversion of goods or choses in action, as 
bills or notes, the measure of damages is the value of the 
property and interest from the time of the conversion. But 
in such cases there is a substantial loss of property, and 
the recovery of the judgment and a satisfaction of it, oper- 
ate as a transfer of the title. There are, therefore, very 
good reasons for the rule. But an action for title deeds 
presents a very different condition of things The deeds 
are of no value to the defendant, and no case can be found, 
I think, where the recovery and satisfaction of a judgment, 
in an action for the conversion of them, have been adjudged 
to pass the legal title. Such a mode of transferring land 
would be most anomalous, and under our system of con- 
veyance scems impossible. It is hard to conceive of an in- 
stance where the fee, or a less interest in land, could be 
thus transferred, unless it be in the case of a conversion of a 
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an outstanding equity, by the holder of the legal title. In 
the case of a mortgage it might follow from the “personal na- 
ture of the demand, it being ‘regarded in law as a mere chose 
in action. In that of the legal owner, if he should convert 
an executory contract to convey, and the vendee should ob- 
tain satisfaction for his interest in an action of trover, it 
might merge or extinguish his equitable right There may 
be other cases where the title may be lost or merged, but it 
seems to me that they cannot be very numerous. I should 
think, therefore, that in those cascs where the title is un- 
affected, and the conduct of the defendant has not been frau- 
dulent or oppressive, but where the deed or other written in- 
strument was lost or destroyed through his mistake, negligence 
or slight omission, the more just rule of damages would be 
such sum as would recompense the plaintiff for any actual loss 
which he may have sustained, and for his trouble and ex- 
penses in going into a court of equity or elsewhere, to estab- 
lish and perpetuate the evidence of his title,with the costs of 
the action. In case of an actual loss or destruction of a 
school land certificate, the legislature have provided an easy 
and cheap mode of replacing it. Upon satisfactory proof by 
affidavit, the commissioncrs are authorized to issue a certi- 
fied copy of the original to the person entitled thereto, which 
shall have the same force as the original or duplicate. RS, 
chap. 28, sec. 54. Ifthe taking, loss or destruction, was wanton 
or malicious, the jury, might add such sum, by way of punish- 
ing the defendant, as in their judgment the circumstances re- 
quired. Dennis vs. Barber, 6 8. & R, 420; Berry vs. Van- 
tries, 12 id., 89; HHarger vs. M’Muins, 4 Watts, 418; Taylor 
vs. Morgan, 3 id., 833. If it should appear that the defend- 
ant still possessed the deed or writing, and stubbornly or 
vexatiously refused to surrender or produce it, damages to 
the full value of the land, and even beyond, might be given, 
in order to compel a return, and as a penalty for the obstin- 
acy and vexation. 

Although it has long been settled that trover for title 
deeds may be maintained, yet upon looking into the books, 
it will be found that there is a most singular scarcity of au- 
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thorities upon the question of the amount of damages which June Term, 


the plaintiff is entitled to recover. Mr. Sedgwick, p. 490, 
cites most of the few cases bearing upon it, but says almost 
nothing upon the subject Towle vs. Lovet, 6 Mass., 894, is 
the only reported case which I have been able to find, of an 
action brought by the owner of land, or his representative, 
against a stranger, for the conversion of a title deed, and 
there the sum for which judgment should be rendered against 
the defendant, if the court should be of opinion that the 
plaintiff, in her capacity of administratrix, was entitled to re- 
cover, was agreed upon by the parties, but what it was we 
are not informed. The action was by the administratrix for 
a conversion alleged to have been committed in the life time 
of the intestate, and the only question was whether she 
could maintain it The court held that she could, and, among 
other reasons, said, “that the conversion was committed in the 
intestate’s life time, and while lic lived the damages for the 
conversion accrued to him, which, asa chose in action, came 
to the plaintiff as his administratrix, and did not descend 
to the heir.” In Clowes vs. Huwley, 12 John, 483, trover by 
the assignee of a bond conditioned for the conveyance of 
a tract of land, was maintained against the obligor, and it 
appearing that the plaintiff had done every thing requisite 
on his part, to entitle him to a conveyance, it was held 
that he was entitled to recover the value of the land which 
was to be conveyed. The peculiar circumstances of the 
case justified the rule. The defendant held the legal title 
to the land, and payment of the judgment would extin- 
guish the plaintiffs equitable interest The defendant had 
wrongfully converted the bond, and it was not for him to 
dictate whether the plaintiff should sue directly upon it, pro- 
ceed in equity for a specific performance, or elect to take the 
value of the land in the action which he had brought. In 
Esdaile vs. Oxenham, 3 Barn. & Cress, 225, the plaintiff, hav- 
ing contracted to purchase an estate, had the deeds of con- 
veyance prepared at his own expense, and sent them to the 
vendors fur execution. After being partially executed, the 
deeds accidentally fell into the hands of the defendant, an 
attorney, who had a demand against the vendors for business 
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fused to execute them, the plaintiff abandoned the contract, 
and demanded the deeds from the defendant, who refused to 
surrender them, claiming that he had a lien for his demand 
against the vendors In trover for the deeds and stamped 
pieces of parchment, it was held that the plaintiff was ent- 
tled to recover the deeds at all events, in @ cancelled, if not 
in an uncancelled state, and a verdict in his favor was entered 
for one shilling damages, being the value of the parchment 
upon which the deeds were written. These, so far as I can 
learn, are the only reported cases which have any direct con- 
nection with the question, and it is apparent that they throw 
little or no light upon it Mr. Tidd, speaking of the meas- 
ure of damages in actions of trover, says: “So, in trover 
for title deeds of an estate, belonging to the plaintiff and of 
great value to him, though of little or no value to the de- 
fendant, if it should appear that the latter is in possession of 
them and will not deliver them up, the jury would probably 
be directed to give liberal damages ;” but he cites no decis- 
ions 2 Tidd’s Pr, 885. And ALpERsoN, B., in Loosemore 
vs. Radford, 9 Mees. & Wel, 657, says: “The case resem- 
bles that of an action of trover for title deeds, where the jury 
may give the full value of the estate to which they belong, 
by way of damages, although they are generally reduced to 
40s. on the deeds being delivered up.” From this it would 
appear that the action is resorted to in England principally 
for the purpose of compelling a return of the deeds, and 
when that object is accomplished, the damages are merely 
nominal, In this unsettled state of the law upon the ques- 
tion, I do not at all regret that we are enabled to dispose of 
this case without deciding it,and having given such impres- 
sions as an examination of it has produced upon my own 
mind, I leave it. 

I have already said that the primary error was in regard- 
ing the transaction as a pledge, and in supposing that Wood's 
interest in the land and certificates could be extinguished or 
converted by a sale, as in the case of goods. Although the 
certificates, as contracts in writing, may, for some purposes, 
be regarded as chattels or choses in action, yet it was cvi- 
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dently not the intention of the parties to pledge them as si 


such, but to pledge Wood's estate in the land represented by 
them, as a security for the payment of the debt. That estate 
was something tangible and of value, but the mere certifi- 
cates were worthless in the hands of any one except the 
holder of the estate. If there is no distinction between con- 
tracts of that kind made with the state and those made by 
private individuals—and I can sce no reason for any—then 
Wood was possessor of an equitable estate of inheritance in 
the land, subject, of course, to forfeiture for the non-fulfil- 
ment of the conditions of the agreements, but nevertheless, 
until forfeited, perfect and indefeasible. It was an interest 
in the fee, and a performance of the conditions would have 
been followed by the acquisition of it In case of his death 
it would have descended to his heirs RS, chap. 92, §1. 
Accompanied by possession it was subject to the lien of 
judgments and to levy and sale on execution against him. 
Jackson vs. Parker, 9 Cow., 73. And it may be a question 
whether our statutes have not subjected such estates to the 
lien of judgments and made them liable to a sale upon exe- 
cution under any circumstances RS, chap. 132, § 36; 
chap. 5, §§ 9, 13; chap. 134, § 8. It was the proper subject 
of mortgage in the ordinary form. Bull vs. Sykes, 7 Wis, 
449. The state had parted with the possession of the land, 
and Wood could: have maintained ejectment, or trespass for 
injuries done to it by a stranger. RS, chap. 28,§51. In 
many of the states the widow is entitled to dower in lands 
thus held by the husband at the time of his death, and it is 
not improbable that it is so here. Rowton vs. Howton, 1 
Hen. & Mun, 91; Dean vs. Mitchell, 4 J.J. Marsh, 451; 
Stevens vs. Smith, id., 64; Hamilton vs. Hughes, 6 id., 581; R. 
S., chap. 89, § 1. If the course prescribed by section 8 of 
article 10 of the constitution had been pursued, and a con- 
veyance executed, and a mortgage taken to secure the un- 
paid purchase money, there could have been no question 
about it, and these executory contracts may be the same in 
effect. Smith vs. Mariner, 5 Wis, 551. And the widow 
would also, under section 5 of chapter 98, have been entitled 
to the interest or income of one-third part of the surplus, in 
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June Term, case of a sale by virtue of the mortgage, after the death of 
1860. the husband. In Bution vs, Schroyer, 5 Wis, 598, it was 
ciety said by this court that the relation between the vendor and ven- 
Woo. dec, under an executory contract for the conveyance of real 

estate, possession having been taken and a part of the purchase 
moncy paid, and the title withheld as security for the re- 
mainder, was analagous to that of equitable mortgagor and 
mortgagce. It seems to me, particularly in the case of school 
and university lands, where the constitution has provided 
for a conveyance and mortgage back, that the relation be- 
tween the purchaser and the state more nearly resembles 
that of legal mortgagor and mortgagee. The beneficial sei- 
sin and possession of the land is in the purchaser. The state 
is entitled to the money merely, and until payment in full or 
forfeiture, seems more in the attitude of a legal mortgagee, 
who holds the title to secure his debt. After payment and 
before conveyance, it would be the mere trustee or title 
holder for the purchaser’s use. 

From this cursory view of the nature of Wood's interest in 
the land, it becomes apparent that it was incapable of con- 
version by a mere wrongful transfer of the certificates, and 
that the transaction, if it amounted to anything, was an equi- 
table mortgage created by the deposit of the certificates, and 
hot a pledge. The object was to give a lien upon his es 
tate to secure the payment of the debt. Whether cquita- 
ble mortgages may be created in this state by the deposit of 
title deeds, strictly so called, need not here be considered. 
In some of the states it has been held that they cannot—that 
they are forbidden by the statute of frauds and inconsistent 
with the registry laws, Bowers vs. Oyster, 8 Penn. Rep., 239; 
Van Meter vs, McFaddin, 8 B. Monroe, 435. Whatever may 
be the merits, in opposition to the decisions of the English 
courts, of the objections founded upon the statute of frauds, 
those based on the registry laws scem to be supported by 
very strong reasons. Under their operation the possession 
of title deeds is no longer necessary to the assertion of rights 
to real estate. Office copies answer every purpose, and may 
be used on all occasions, with the same effect as the originals 
and without accounting for their absence. The possession 
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of them, therefore, has ceased to be of any practical impor- were 


tance to the owner. Purchasers seldom examine thein, but 
are governed by an inspection of the records; and it is very 
rare that they are transferred on a sale of the estate. This 
change of the law and policy in respect to land titles having 
obviated the necessity out of which the doctrine of implied 
or equitable liens arose, they would seem incompatible with 
it and with the rights of third persons who may become in- 
terested in the estate. 

But in the case we are considering, these difficulties do 
not exist. By virtue of the statute under which they are 
issued, these certificates become rcal muniments of title, as 
much and even more so than deeds were in former times. 
The mode of transfer prescribed by statute is an assignment 
in writing of the certificates, and not an independent con- 
veyance of the holder's interest in the land RS, chap. 28, 
§53. This implies that, upon sale, the certificates are to be 
delivered over to the vendee, accompanied by a proper as- 
signment; and such, I believe, has been the common prac- 
tice of the country. It is declared that the person to whom 
the same shall be legally assigned, shall have the same rights 
and remedies thereupon as the original purchaser would have 
had. It is this assignable quality of the certificates which, 
for the purposes of negotiation and sale, gives to them the 
character of a chose in action, as now defined by law; and 
although they may be acknowledged and recorded, yet no 
one would think of buying or selling them without delivery, 
any more readily than a note or bond for money, unless their 
absence were satisfactorily explained and accounted for. Pos- 
session of them is indispensable to a beneficial enjoyment of 
the estate, for without producing them a conveyance of the 
fee cannot be obtained RS, chap. 28, § 55. Hence pos- 
session is some evidence of right of property in the person 
in whose hands they may be, and they are not within the 
objections urged against the creation of equitable liens by 
the deposit of mere title deeds. As to the statute of frauds, 
if that could be insisted upon in a case like this, the evi- 
dence that the certificates were deposited as security for the 
payment of the debt, is in writing and subscribed by Wood. 
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a It is contained in the note which was given for the money 


Mowazr 
We 
Woop. 


borrowed. I am of opinion, therefore, that the transaction 
was an equitable mortgage of Wood's estate in the land de- 
scribed in the certificates It was equitable for two reasons: 
first, because the estate was equitable ; and secondly, because 
the certificates were not so assigned as to transfer them at 
law. The first is manifest, and the second appears from its 
being averred in the complaint and admitted in the answer, 
that, at the time of the deposit, the certificates were assigned 
in blank. By this I understand that instruments, with prop- 
er words of assignment, were drawn and subscribed by Wood, 
but that the name of the assignee was omitted This was 
clearly not a compliance with the statute, for to constitute 
an assignment in writing there must be an assignee who takes, 
as well as an assignor who gives, title at the time the assign- 
ment is made (Galloway vs. Finley, 12 Peters, 264), and both 
must be named in the instrument It would be a palpable 
violation of the intention of the Legislature, and open the 
door to numberless frauds, if the estates of the holders could 
be transferred by a mere delivery of the certificates, which 
would be the effect of upholding an assignment in blank 
It was given as a ready and inexpensive mode of convey- 
ance, and the object in requiring it to be in writing was to 
secure certain and permanent evidence of the several trans- 
fers, with the names of the parties, in order that the title 
might be traced and frauds and mistakes detected and pre- 
vented. 

Equitable mortgages, created by the deposit of title papers 
resembling these certificates, have been sustained in this 
country (Welliams vs. Stratton, 10 Smedes & Marsh, 418; 
Welsh vs. Usher, 2 Hill’s Ch'y Rep, 167); and even by the 
deposit of title deeds Rockwell vs. Holdy, 2 Sandf Ch’y 
Rep., 9. 

It being determined that the transaction was an equitable 
mortgage, it follows that Jfowry’s proceedings to cut off 
Wood's equity of redemption by a sale of the certificates 
were utterly nugatory, and that after default his only remedy 
upon the securities was by a suit in equity for the establish- 
ment of his lien, and for a sale, in case Wood neglected to pay 
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the principal, interest and costs ona given day. 8 Powell ary 


on Mort, 106,42 


The night to redeem remaining untouched, we are next to oe 


inquire how the conduct of Mowry in attempting to sell, and 
in delivering the certificates to a stranger, affected Wood's 
rights in other respects. Was it a wrong with respect to the 
certificates, as paper evidences of title, to the return of which 
he was entitled on payment of the debt, for which he can 
maintain an action at law? Did the sale and delivery ope- 
rate as a release or extinguishment of Luke Mowry: equita- 
ble lien? And what interest, if any, did Jason Mowry ac- 
quire? Has he a lien for the twenty dollars which he paid 
upon the purchase? Had the same things happened in the 
case of a legal mortgage, I should have found little difficulty 
in answering these questions, and as the case is, lam inclined 
to think that it is to be governed by the same principles. 

With regard to legal mortgages, it is an elementary prin- 
ciple that the mortgage is but an incident to the debt; that 
the transfer of the debt carries with it the mortgagee’s inter- 
est in the security, and that a sale of the mortgage separate 
from the debt is a legal impossibility. In Martin vs. Mowlin, 
2 Burr., 978, Lord MANSFIELD says: “A mortgage isa 
charge upon the land, and whatever would give the money 
will carry the estate in the land along with u, to every pur- 
pose. The estate in the land is the same thing as the money 
due upon it It will be liabk: to debts ; it will go to executors ; 
it will pass by a will mot made and executed with the solem- 
nities required by the statute of frauds. The assignment of 
the ddt, or forgiving it, will draw the land after it as a conse- 
quence: nay, it would do it though the debt were forgiven 
only by parol! ; for the nght to the land would follow, not- 
withstanding the statute of frauds” The same learned 
judge, in the case of The King vs. St Michaels, Doug, 630, 
says: ‘The mortgagee, notwithstanding the form, has but 
a chattel, and the mortgage is only a security. It is an af- 
front to common sense to say the mortgagor is not the real 
owner.” 

In Johnson vs. Hart, 3 Johns. Cases, 322, and same case in 
I Johns Rep., 580, where a debtor, as collateral security for 
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ee ve the payment of his own note, endorsed and delivered to his 


Mowry 
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creditor the promissory note of a third party, secured by a 
mortgage to himself, which was also delivered, but without 
assignment, it was held that the transfer of the note carried 
with it the interest in the mortgage, notwithstanding it was 
stated in a reccipt given by the creditor that the mortgage 
was “not assigned.” The assignment of a judgment for a 
debt carries the debt ; and if the latter be secured by a mort- 
gage, it carries the mortgage interest. So if the assignment 
be of only part of the judgment, and consequently a part of 
the mortgage debt, an interest in the mortgage passes corres- 
ponding to the proportion of the debt assigned. And if the 
assignment be by writing, under seal, without mention of 
the mortgage, it cannot be shown, by parol, that the assignor 
intended to reserve the mortgage. Pattison vs. Hull, 9 
Cow., 747. 

Before foreclosure or possession taken, lands mortgaged 
cannot be sold on execution against the mortgagee. Glass vs. 
Ellison, 9 N. H., 69; Jackson vs. Willard, 4 Johns. Rep., 41. 
In the last named case, Kent, C. J., says: Until foreclosure, 
or at least until possession taken, the mortgage remains in 
the light of a chose in action. It.is but an incident attached 
to the debt, and, in reason and propriety, it cannot and ought 
not to be detached from its principal. The mortgage inter- 
est, as distinct from the debt, is not a fit subject of assign- 
ment. It has no determinate value. If it should be as- 
signed, the assignee must hold the interest at the will and 
disposal of the creditor who holds the bond. Accessorium non 
ducit sed sequitur principale. It is difficult to conceive what 
right can be sold which does not convey the debt with it 
The control over the mortgaged premises must essentially re- 
side in him who holds the debt. It would be absurd in prin- 
ciple and oppressive in practice, for the debt and mortgage 
to be separated and placed in ditterent and independent 
hands. There is no way to render a mortgage vendible but 
by allowing the debt to go with it: and this would be repug- 
nant to allrule, for it is well understood that a chose in actiun 
is not the subject of sale on execution. When the mortgagee 
has taken possession of the land, the rents and profits may, 
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perhaps, then become the subject of computation and sale, June Term, 


Until then, the attempt would be useless." —“ The assign- 
ment of the interest of the mortgagec in the land ia an 
assignment Of the debt, is considered in law a nullity.” 
Opinion of the court in Jackson vs. Bronson, 19 Johns 
Rep., 325. A deed or mortgage of land by a mortgagee, pass- 
es nothing to his grantee or mortgagce, unless it appears that 
the debt is also transferred. ell vs. Morse, 6 N. H., 205; 
Ellison vs. Daniels, 11 id., 274; Aymar vs. Bill,5 Johns. Ch’y 
Rep., 570. The latter was an action to foreclose a mortgage 
executed to Aymar by the defendants Bill and Crane, upon 
a house and Jot in the fifth ward, and a house and lot in 
Vancewater strect, in the city of New York; and was giv- 
en to secure tle purchase money of the house and lot in the 
fifth ward, which Aymar had sold and conveyed to those two 
defendants The mortgage was duly registered the day af- 
ter its date. The defendant Bill had previously mortgaged 
the lotin Vandewater strect to the defendant Crane for $1000, 
which mortgage was also duly registered on the day of its 
execution. This mortgage Crane held at the time of execu- 
ting the mortgage to the plaintiff, and afterwards assigned it 
to V. Fare, of whom the defendant F. was administratrix. 
She, by her answer, claimed preference over the plaintiff 
The mortgage to the plaintiff, in terms, released all the “ es- 
tate right, interest, claim and demand whatsoever” of the 
two inortgagors to both of the lots It was determined by 
the court that “the interest of Crane as mortgagee of the 
lot in Vandewater strect, was not at the time of the execution 
of the mortgage to the plaintiff, an interest in the land ca- 
pable of being the subject of sale, either absolutely or by 
way of mortgage, distinct from the debt it was intended to 
secure”, the mortgage not appearing to have been foreclosed, 
or possession taken by Crane under it 

A mortgagee, though he have conveyed the whole mort- 
gaged premises, with warranty in fee, can yet foreclose, for 
this conveyance of the land will not pass his interest in the 
mortgage. So if he have thus conveyed only a part of the 
mortgaged premises, he may yet foreclose for the whole, un- 
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June Term, der a power of sale in the mortgage, and may himself be 
Fee ale, come the purchaser. Wilson vs. Troup, 2 Cow., 195. 
Mowar The assignment of the interest of the mortgagee in the 
Woov. land, without an assignment of the debt, is considered to be 
without meaning or use. 4 Kent's Comm. 194 An assign- 
ment of the mortgage, without an assignment of the debt, 
is treated, at most, as a transfer of a naked trust 2 Story’s 
Eq. Jur, § 1023, note 2. 

The doctrine of the common law in regard to the nghts of 
a legal mortgagee, is well summed up by the supreme cour 
of New Hampshire in £llison vs. Daniels, supra, where they 
observe that “so far as it may be necessary to enable the 
mortgagee to prevent waste, and to keep the land from be 
ing in any way diminished in value, or to receive the rents 
and profits, and, in short, to give him the full benefit of the 
security, and appropriate remedies for any violation of his 
rights, he is undoubtedly to be treated as the owner of the 
land. In all other respects, and for all other purposes, the 
interest of the mortgagee is treated, as a mere personal chat 
tel.” The sale of the land mortgaged is not one of the pu 

poses for which his interest may be regarded as real estate. 
These principles, so familiar and well established as to lezal 
mortgages, are, for the most part, equally applicable to equit- 
able mortgages created hy the deposit of title papers as sect: 
rity, the most material point of difference being that in mort 
gages of the latter description created by the mere act of de 
posit, the assignment of the debt does not draw after it the 
mortgage security. Such mortgages may be transferred, but 
it can only be done in the same way they are at first created, 
by a deposit of the title papers with the assignee of the debt 
8 Powell on Mort, 1059; 10 Smedes and Marsh., 426. This 
distinction is founded on the fact that in such cases there is 
no written contract defining the rights of the partica The 
lien is implied from the mortgagee's possession of the title 
papers ; and hence possession of them becomes an indispet- 
sable element in the proof of any one who would take the 
benefit of the lien as his assignee. In this case, however, 
the agreement was in writing, and upon it Mowry might have 
compelled a delivery as against Wood, or any person buts 
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bona fiz holder for value. Itis not, therefore, within the ex- iar i 


ception, but isin my judgment, in this respect also, like a 
legal mortgage. 

Now if a legal mortgagee, who, for some purposes, is treat- 
ed as having a legal estate in the land, cannot, by decd or as- 
signment, transfer an interest therein independently of the 
debt, still less can it be done by an equitable mortgagee, who 
at law is regarded as having noright. If such a transfer by 
the former be considered without meaning or use, or a nullity ; 
or if the trausferce must hold the interest at the will and disposal 
of the creditor who holds the ddt, or as the trustee of a naked 
trust having no beneficial interest, then the same must be 
equally true of a trausfer by the latter in a case like the pre- 
sent There is no room for distinction between the two ca- 
ses, and hence I think that Jason Mowry took nothing by 
his purchase—not even a lien, as against }oud, for the twen- 
ty dollars that le paid, which Luke Jfowry became liable 
instantly to refund. 

It follows from the same premises that Luke Jfowry did 
did not lose his lien upon the certificates for the security of 
his debt, and that it passed, upon his subsequent transfer of 
the note, to Wakeley & Tenney, unless the circumstances at- 
tending that transfer show that such was not the intention 
of the parties It is true that it is competent for a mort- 
gagec, if he desires, to separate the debt from the mortgage, 
in which case the mortgage is extinguished. 1 Johns Rep, 
591; 5 Cow., 206; 9 id., 753; 9 Wend, 84. It is also true 
that it was the intention of J/owry, at the time of the sale, to 
part with the certificates; but it was upon the supposition 
that he was availing himself of them as sccurities, in which 
he was entirely frustrated. Le had no intention of parting 
with them upon any other terms, and as his action for that 
purpose was nugatory and yoid, it neccessarily left him in 
the saine condition as before. He was liable to refund the 
price, and fur that reason, and because his lien still subsist- 
ed, he was entitled to the benelit of it. 

Ner do I think that the sale was a wrong of which Tl’vod 
can complain. As a depositary of the certificates, Mowry 
was responsible fur ordinary neglect only, or for a violation 
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tage of good faith. 3 Powell on Mort, 1061, b. It is not shown 


State 


Vv 
Lewis. 


that he acted in bad faith. It was lawful for him to trans- 
fer them, provided he, at the same time, transferred the note. 
The separation was the result of a mistake. It did not im- 
pair Wood's rights, or complicate his remedies. If he com- 
menced an action to redeem, it was only necessary for him 
to make one additional party to have the proceeding suc- 
cessful, and compel a surrender of the certificates. If he 
paid or tendered thesum due on the note to the holders of it, 
he had the same means of enforcing a return of the certifi- 
cates from Jason Mowry, in case of his refusal, as he would 
have had from Luke dfowry, under like circuinstances. If 
the certificates had been negligently or wantonly destroyed, 
or placed beyond his reach, the question would have been 
very different. As it is, I think he suffered no injury, for 
which he can maintain an action, and that the judgment 
of the circuit court should be reversed, and the action dis- 
missed. 


Ordered accordingly. 


STATE vs. LEWIS. 


Where one of the counts in an indictment, otherwise in due form, charged that 
the defendant “did suffer games at cards to be played for gain, by means of 
cards, then and there used asa gamiug device, in his house, &c.;”’ and an- 
other count, otherwise in due form, charged that the defendant ‘‘did suffer 
the games of eucher and poker at cards, and with and by means of cards, 
then and there used as a gaming device, to be played for gain in his house, 
&c.:” /{edd, that such counts were good, under section 4 of chapter 117 of 
the General Laws of 1x58. 

Chapter 117, Gen. Laws of 1858, examined and construed. 


REPORTED from the Circuit Court for Dodge County, for 
the opinion of this Court. 

The defendant was indicted in the circuit court for Dodge 
county, in September, 1859, for permitting gaming with’ 
cards for gain upon his premises. There were three counts 
in the indictment, of which only the first and second need be 
stated here. The first, with specification of time and place, 
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charges that the defendant “did suffer games at cards to be sey +> 


played for gain, by means of cards then and there used as a 

gaming device, in his house and erection, &c.” The second 
charges, with like specification of time and place, that the 
said David Lewis “ did suffer the games of eucher and poker 
at cards, and with and by means of cards, then and there 
used as a gaming device, to be played for gain in his house, 
oe 

Before the empannelling of the jury for the trial of the 
cause, the defendants’ counsel moved the court to strike out 
or quash the first two counts in the indictment, for the rea- 
son that said counts were insufficient and did not charge a 
crime; which motion was denied by the court, and the de- 
fendant excepted. A jury was empannelled, and upon trial 
the defendant was found guilty under the first and second 
counts. His counsel moved the court in arrest of judgment, 
upon the same grounds that were assigned for the motion 
to quash the first and second counts. Motion denied. The 
defendant thercupon entered into a recognizance, with 
surety, to appear before the supreme court at its next 
term, &c., and the circuit judge reported to the supreme 
court the following questions of law arising in said cause : 
1st. Whether the two first counts in the indictment were 
good, and whether a conviction under them would be legal ? 
2. Whether the indictment was properly found under section 
4 of chapter 169 of the Revised Statutes? (Chap. 117, Gene- 
ral Laws of 1858, annexed to chap. 169, R. S.] 

The Attorney-General, for the state. 

C. Billinghurst, for the defendant, contended, that the 
two counts under which the conviction was had, were 
bad in this, that they did not allege cards to be a gaming 
device or machine, but merely that they were used as a gam- 
ing device. 2. That cards are not a gambling device with- 
in the meaning of the statute; that section four relates back 
to section one, and is designed to punish the keeper of 
the house for permitting games to be played for gain upon 
the devices referred to in section one; and that section five 
provides for the punishment of a lower grade of gambling 
with cards, dice, &c. 
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By the Court, PAtne, J. The defendant was indicted un- 
der sec. 4, chap. 117, Gen. Laws of 1858 (R. S., p. 970), for 
permitting games of cards to be played for gain upon his 
premises. There are several counts which allege that the de- 
fendant suffered games at cards “to be played by means of 
ecards, then and there used as a gaming device,” &. See. 4 
punishes any one who allows any game or games to be played 
for gain upon his premises, “by means of any gaminy device 
ot machine of any denomination whatever,” &. The ob 
jection to the indictment is, that it docs not aver that cards 
were a gaming device, but only that they were used as 
such. In support of this objection it was contended that 
the scveral sections of this chapter establish two grailes 
of gambling; one that of gambling by means of some 
gaming device, the other that of gambling by means of 
something which is not a gaming device. And, of course, 
asa part of the argument, it was urged that the words, “a 
gaming <levice,” as used in the statute, meant only a device 
designed exclusively for the purposes of gambling. It this 
argument is correct, then, although cards may be used for 
the purpose of gambling, yet not being designed exclusively 
for such use, they would not be “a gaming device” within 
the meaning of the law, and consequently an averment that 
they were uscd as such would be insufficient in an indict- 
ment under sec. £ But on a careful examination of the 
provisions of the act, we are of the opinion that it divides 
gambling into two classes, not, however, gambling by ineans 
of a gaming device, and gambling without such device, but 
into gambling by means of a gaming device designed en- 
tirely for purposes of gambling, and gambling by means 
of any other device adapted to the playing of games, but 
not intended solely for gambling. The statute, therefore, 
makes not only two kinds of gambling, but two kinds 
of gaming devices, those designed entirely for gambling, 
and those not so designed, but which may be used there- 
for. This seems tov us to result from a close inspection of 
the several sections. Sec. 1 punishes any person who shall 
“set up or keep any table or gambling device.” The word 
gambling here necessarily includes the idea of playing for 
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gain, and that this section refers only to a device designed aera 


for that purpose, appears conclusively from the pabcer uit 
language. For it specifics a “faro bank, roulette, equality, 

or any kind of gambling table or device, adapted, devised 
or designed for the purpose of playing any game of chance 
for moncy or property,” &e. See. 2 punishes any one who 
shall bet or play at or upon any gaming table, bank or de- 
vice prohibited by sec. 1. It is to be observed here that it 
does not say who shall play for gain, evidently assuming 
that games at the tables or devices mentioned in the first 
section are played only for gain. Then sce. 3 punishes any 
one who shall suffer to be sect up or used on his premises for 
the purpose of gambling, any of the tables or devices men- 
tioned in the preceding sections Then comes scction 4, 
which the counsel for the defendant contends relates back to 
sec. 1. But we are unable to sce how that construction can 
be sustained. For if it docs, then the section would seem to 
be entirely unnecessary, for the offense of suffering any 
gambling by means of the devices mentioned in sec. 1 was 
fully provided for by sce. 3. The legislature would not have 
enacted sec. 4 without intending to provide for something not 
already provided for. Our view of it is this With see. 3 
the legislature finished the offenses relating to the first class 
of gaming devices, those used for gambling only. With see- 
tion 4 they commenced the second class, that is, relating to 
gambling with devices adapted to that purpose, but not de- 
signed exclusively therefor. Its language seems clearly to 
indicate this It punishes any person who suffers any game 
or games whatsoever to be played for gain “upon his premises 
by means of any gaming device or machine of any denomina- 
tion or name whatever.” This plainly implics that by means 
of the gaming devices intended by this section, games may 
be played without being played “for gain.” And it is the 
suffering them to be played for gain, which constitutes the 
offense. If this referred only to the devices mentioned in 
section 1, it would not have used this language, but would 
have assumed that the game could be played only for gain. 
Again, there is a marked difference between the language 
descriptive of the device, used in this section, and that in sec- 
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June Term, tion 1. In the Jatter it is specific and restricted, naming cer- 
‘tain kinds of gambling tables, and then referring only to 
State such other devices as are devised and designed for the pur- 
ee) pose of playing games of chance for moncy or property. 
Sec. 4, however, intending to punish the suffering of games 
of chance to be played for gain by any means adapted to 
that end, uses the most general and comprehensive language 
in mentioning the device. It includes all “games whatso- 
ever” played “by means of any gaming device or machine of 
any denomination whatever.” This view is further strength- 
ened by reference to the difference between the punishment 
prescribed by section 8, and that prescribed by section 4 
In the former, where the offense is the suffering of gambling 
by means of devices designed solely for that purpose, the 
punishment is by fine not less than $200, nor more than 
$500, or by imprisonment, or both. While in section 4, 
where the offense is suffering gambling by means of devices 
not designed exclusively for that purpose, the fine is not less 
than $50, nor more than $200, with no imprisonment except 
on default of payment. ‘The offense in sec. + was evidently 
considered of a lesser grade, and merely because it suffered 
gambling by a diferent kiud of gaming device. We are, 
therefore, of the opinion that cards were, in fact, a gaming 
device, within the meaning of section 4. Still, an averment 
that they were such might be necessary, unless the statute 
itself fixes upon them that character, making such an aver- 
ment unnecessary. And we think it does See. 5 was evi- 
dently intended to punish the doing of thuse things, which 
section 4 punished the permitting to be done. And this sec- 
tion expressly names cards and dice as being devices adapt- 
ed tothe playing of games of chance. The statute itself, 
therefore, fixes upon them that character, and we think that 
this section may be looked at to see whether the law itself 
has expressly recognized any particular device as a gaming 
device within its meaning, so as to make an allegation that 
that device was used suflicient. 
: It follows, therefore, that the indictinent was good. And 
this sccms to us to result necessarily from the position of the 
counsel for the defendant that the statute establishes two 
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kinds of gambling. For if that is true, there must be two June Term, 


kinds of gambling devices, else one kind of gamblers must 
gamble without any gaming device at all It seems clear to 


1860. 


State 


us that the real distinction recognized by the statute is be- Kyaw et al 


tween gaming or permitting gaining with devices designed 
entirely for playing for money or gain, and gaming or per- 
mitting it with devices that may be so used, but which are 
designed and adapted also to playing for amusement only. 
We think upon this distinction the entire statute is capable 
of a consistent and reasonable construction, and that sec. 16, 
which provides for the seizure of any “gaming table or gam- 
bling device,” and perhaps some other provisions using simi- 
lar language, would be held to relate to the devices of the 
first class, designed for gambling only. 

We answer the questions certified to us by the circuit 
judge, in the affirmative, that the first two counts in the in- 
dictment were good, and the conviction under them legal. 


STATE vS KNEIFLE and others. 


The statute does not authorize the judge of a circuit court to report a case to the 
supreme court for its decision of a question of law arising therein, unless the 
person on whose tris! such question arose was convicted of an offence. 


REPORTED from the Cireuit Court for Juneau County, 
for the opinion of this Court. 

Indictment aguinst Martin, Jacob, Franz, Agnes, Mury and 
Theresa Kneifle, in the circuit court for La Crosse county. 
The casc is stated in the opinion of the court. 

Lyndes & Lacy and Alex. Cuneroa, for the state. 

E. Fox Cook and C. K. Lord, for defendants 


By the Qourt, Drxox, C.J. At the November term, A.D. 
1859, of the circuit court of the county of La Crosse, in the 
sixth judicial circuit, the defendants above named were joint- 
ly indicted for the murder of one William Dennison, said to 
have been perpetrated by them at the town of Greenfield, in 
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said county, on the 9th day of August preceding. With 
the exception of the defendant Tact they were at the same 
term severally arraigned, and plead not guilty. Ata subse- 
quent day of the term, on the affidavit and motion of the de- 
fendant Sfartin, the place of trial was changed from the coun- 
ty of La Crosse to the county of Juneau, in the seventh judi- 
cial circuit, on account of the alleged prejudice of the judge 
before whom the action was pending. The four last named 
defendants, who had been so arraigned and plead not guilty, 
did not join in this motion. The place of trial being thus 
changed, the defendants were severally recognized for their 
appearance at the next term of the court for the county of 
Juneau, to answer the indictment, and the indictment, recog- 
nizances, &¢c., transmitted to the clerk of the court for that 
county. They severally appeared at the ensuing December 
term of the court for Juneau county, when the four last 
named presented their petition or motion to the court, in 
which they set forth that the removal of the cause from the 
county of La Crosse, was against their wishes and without 
their consent; that they were willing and anxious to have 
their trial in that county, and that they objected to such 
change of the place of it, both before and at the time the 
same was dirccted. They insisted that as to them the cir- 
cuit court for Juneau county had no jurisdiction, and asked 
to be discharged from further attendance thereon. Upon 
this motion, the court made an order, in which, after reciting 
that it had no jurisdiction to try the said Franz, Agnes, Mary 
and Theresa, they were remanded to the county of La Crosse 
for trial, and the sheriff of that county was directed to take 
them into his custody. The defendant Jfartin had his trial, 
and being convicted of manslaughter in the second degree, 
was sentenced accordingly. 

At the March term, 1860, of the circuit court for the coun- 
ty of La Crosse, the cause being on the calendar thereof, the 
district attorney for that county moved the court for a war- 
rant for the arrest of Franz, Agnes, Mary and Theresa. This 
motion, being opposed by their counsel,was denied. A cer- 
tified copy of the motion and order was transmitted to the 
circuit court for the county of Juncau. 
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At the subsequent June term of the Juneau circuit court, June Term, 
the district attorney, after due notice, moved to vacate the 
order made at the December term, by which the four last dae Ss 
named defendants were remanded to La Crosse county Laneworrsr. 
for trial. Upon this motion the presiding judge reported 
the matter to this court for its opinion upon two questions: 
First, whether the circuit court for Juneau county had juris- 
diction to try said defendants; and second,whether that court 
erred in remanding them. 

Upon examination of the statute we are satisfied that we 
can take no cognizance of these questions by this mode of 
proceeding. The only case in which a report is authorized, 
is that specified in section 8 of chap. 180 of the Revised 
Statutes, which provides that, if, upon the trial of any person 
who shall be convicted in the circuit court, any question of law 
shall arise,which, in the opinion of the judge, shall be so im- 
portant or so doubtful as to require the decision of the su- 
preme court, he shall, if the defendant desire it or consent 
thereto, report the case so far as may be necessary to present 
the question of law arising therein, and thereupon all pro- 
ceedings in that court shall be stayed. It is very manifest 
that this case does not fall within the statute. No trial or 
conviction of the defendants who are to be affected by the 
decision of the motion, has yet been had, and this court can- 
not entertain the proceeding. It must, therefore, be dis- 
missed. 


CLARK and wife vs). LANGWORTHY. 


Where a trespass is relied on as the cause of action, it should be so distinctly set 
forth that it may be seen with reasonable certainty what is the principal act 
complained of, and what is mere matter of aggravation. 

Where facts which might be relied on as constituting several different causes of 
action,were stated in one count, in such a manner that the defendant could 
pot determine which cause of action the plaintiff intended to rely upon, 
por to which he was bound to answer; the circuit court, on motion of the de- 
fendant, should have required the complaint to bo made more definite and 
certain. 

From an order denying such motion, an appeal lies, 
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APPEAL from the Circuit Court for AfiZwaukee County. 

The complaint in this case alleges “that during the month 
of February, 1859, said A. J. Clark, one of the plainufls, 
was imprisoned in the jail of Milwaukee county, charged 
with an offense against the laws of the United States; 
that said Juseline N. then was, and now is, the wife of said 
A. J. Clark, and that the defendant then was, and ever 
since has been, the sheriff of said county; “that on or about 
the 15th day of February, 1859, the said defendant, having 
as such sheriff, control of said jail, and custody of said A. d. 
Clark therein, and designing to make an illegal and uncon- 
stitutional search of the dwelling house of said A. J. Cluck, 
in which said Roseline and her children then resided, in the 
city of Milwaukee, in said county, and to take therefrom 
the private papers of said A.J. Clark therein, and to prevent 
any opposition being made by said Roseline N. to such illegal 
search and seizure, and designing to cause the said Rosrline 
N. to be suspected of the commission of some crime, under 
pretense of which he might cause her to be imprisoned as 
aforesaid, for the purpose aforesaid, until such illegal search 
and seizure should be accomplished, did, at &., employ one 
Smith, a notorious thief, to solicit, and the said Sinith, on 
said employment, did then and there solicit the said Roseline 
N. to commit the crime of aiding and abetting the unlawful 
escape of her said husband from said jail;” that said de- 
fendant, at said city, in said county, did afterwards, on the 
17th day of February, 1859, make and subscribe a complaint 
in writing, on oath, before one Clinton Walworth, the police 
justice of said city, upon which complaint the said defendant 
procured from said police justice a pretended warrant 
[Here was set forth a warrant issued by said justice on 
the complaint of said Langworthy, dated Feb. 17, 1859, direct- 
ed to the sheriff or any constable of said county, command: 
ing them forthwith to arrest and bring before him Jane 
Clark, (alias, &c.,) upon a charge of having on that day con- 
veyed into the jail of said county, certain articles mentioned 
in the warrant, with a view to facilitate the escape of one 
Andrew J. Clark, then lawfully detained in said jail,] she, 
the said oseline N., then being, as the said defendant, whicn 


OF THE STATE OF WISCONSIN. 443 


he obtained said warrant, well knew, entirely innocent of the —— 
things in said warrant charged, and the said defendant hay- 
ing no cause of suspicion that said Roseline N. was at all Ctsex 
guilty of the matters in said warrant charged against her. Laxowourer. 
The plaintiffs further allege, that the defendant, after he pro- 
cured said warrant, designing to keep the said Roseline im- 
prisoned in said jail securely, and thereby prevent her re- 
lease on bail, or otherwise, until as aforesaid, “did not openly 
arrest said Rosline N. by virtue of said pretended warrant, 
but did, on said 17th day of February, 1859, to beguile her 
into said jail, under his control as such sheriff, cause it to be 
falsely pretended to her that ler said husband wished her to 
be present at a meeting in said jail, between her said hus- 
band and his counsel, at 4 1-2 o'clock in the afternoon of the 
day and year last aforesaid; and furnished her with his, said 
defendant's, written permit for ler to visit said jail at the 
time aforesaid, which representation the said defendant, when 
he caused it to be mace to the said oseline as aforesaid, well 
knew to be utterly false. And the plaintiffs further show 
that the said Rescline N., believing said representations to be 
true, repaired to said jail at about 4 o'clock of the afternoon 
of the day and year last aforesaid, and on exhibiting said 
permit, was admitted by the jailor into said jail, and by him 
shown into a room in said jail, and that as she passed into 
said room, the jailor locked the door upon her, imprisoning 
her in said room, without any previous notice to her that she 
was 4 prisouer, or was to be for any cause imprisoned : all of 
which was done by said jailor by the defendant's express 
direction. And tlic plaintiifs further show, that immediately 
after the said imprisonment of said [useline, the said jailor 
and a deputy of said defendant, visited the room where she 
was imprisoned, and threatened to search her person, and 
then and there did search in the pocket of her dress, and 
took from her a key to a desk in her house, in which said A. 
J. Clark's private papers then were; which was done by said 
jailor and deputy, bv the express orders of said defendant, 
and without any warrant or authority whatevcr to search her 
person, or to take said key.” And the plaintiffs further 
show, that on the 18th day of February, A. D. 1859, the 
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said Clinton Walworth was attending to his duties as police 
justice, in his office in said city, as the defendant then well 
knew, and that the defendant ought to have taken said Mose- 
line before said justice on the day and year last aforesaid, ac- 
cording to the command of said pretended warrant, and that 
said /?oseline requested said defendant so to do; but that said 
defendant, “for the purpose of continuing and completing 
said illegal search and seizure which he had begun but not 
completed, on the night of the 17th of February, 1859,” re 
fused so to do, and illegally and wrongfully detained said 
Roseline in jail all day of the 18th of February, 1859, and all 
night of that day, without any legal warrant or authenty 
whatever ; and that on the 19th day of February, A. D. 1859, 
“after said defendant had completed said illegal search and 
seizure,” he caused said J?oscline to be conveyed from said jail, 
before said police justice, who thereupon decided that said 
pretended warrant did not authorize the imprisonment of 
said Roseline, and she was then and there discharged from 
said imprisonment. ‘The plaintiffs further show, that during 
the said imprisonment of said Moseline NV. in said jail, the de 
fendant refused to furnish her a chair to sit upon; and the 
only bed furnished to her during said time, was one brought 
for her use from the wood pile in the yard of said jail, and 
that the same, from exposure to rain, was so wet that said Row- 
eline could neither sit or lie upon it without endangering ber 
health ; that said FRoseline had left at home her child of about 
six ycars of age, when she went to said jail as aforesaid, and 
that said Zoseline requested the defendant’s said jailor and 
deputy to inform her child where she, said Poseline, was, 
which thcy refused to do; and that said Roseline suffered, du- 
ring her said imprisonment, great anxiety on account of her 
said child” And the plaintiffs further show, that said Ros 
line N., by means of said wrongful conduct of the defendant, 
was greatly injured in the good opinion of her neighbors, 
and brought into great scandal, suspicion and disgrace. 
Whereupon the plaintiffs prayed judgment for their dama- 
ges, &c. 

The defendant’s counsel moved the court for an order that 
said complaint be made so definite and certain by amend- 
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ment, that the precise nature of the charge or charges for sr 
which the plaintiff sought to recover might be made appa- 
rent, and that certain portions of the complaint (whicharein- use 
dicated above by being enclosed in quotation marks), might be Laxewozrar. 
stricken out as irrelevant and redundant, and also that | there : 
be stricken out of said complaint all statements of the evi- 
dence of the facts set up, imstead of the facts themsclves, 
With costs. 
The court denied this motion, with leave to the defendant 
to answer within twenty days; and from the order denying 
the mution, the defendant appealed. 
Mat. H. Carpenter, for respondent: 
L The order in this cause did not involve the merits, and 
thercfure cannot be appealed from RS, p. 825, sec. 10. 
The very theory of the motion was, that the matter which 
they moved to suppress was iunmateriaL How then can the 
merits be affected by refusing to strike out the immaterial 
mater. Dedell vs. Stickles, 3 Code Rep., 105; Whitacy vs. 
Waterman, 4 How. Pr. R., 313; & John vs. West, 4 Ilow. Pr. 
R, 331; Tallman vs. Hinman, 10 id, 90. 2. The motion 
was properly overrulal All the circumstances attending a 
trespaxs may be given in evidence in aggravation of dama- 
ges, if they are properly alleged. 2 Greenl Ev., sec. 272; 
Churchill xz. Watson, 5 Day, 140; Braeegirdle vs. Orford, 2 
M&S. 77; Alkrest vs. Harvey, 5 Taunt, 442; Sampson ve. 
Coy, 15 Mass., 493; Sears vs. Lyons, 3 C. L. Rep., 362; Wort 
vs. Jenkins, 14 Jolin., 352. But they must be averred or 
they cannot be given in evidence. Sumpson vs. Coy, 15 
Maxs., 493. The Code has not changed this rule. Jiot vs. 
Faster, 9 How. Pr., p. 37. The last case cited is almost like 
this case, and is a full authority for our complaint 
Cum, Hollister §& Cotton, for appellant: 
By see. 29, chap. 125 0f RS, the plaintiff may unite in 
the same complaimt several causes of action, but, by sec. 30, 
“they must all belong to one class, must affect all the par- 
tics to the action, and must be stated separately.” There is 
only one count in the complaint It is iupossible to tell 
from that count what the precise nature of the charge is It 
may be for false imprisonment of the wile, for malicious 
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prosecution of #he wife, for assault and battery upon the 
wife, for taking off or converting a key, for trespass and an 
illegal search at Clark's house, or for the alleged official mis- 
conduct of the defendant as an officer, in not taking the wife 
in proper season before the officer who issued the warrant, 
or not furnishing her proper accommodations in the jail. In 
case of the first charge, the defendant might deny it, or jus- 
tify. In case of the fifth, the wife could sustain no action 
for such trespass and illegal search. The complaint con- 
cludes like a count in slander, although no slanderous 
words are alleged to have been spoken. ere are six sevy- 
eral causes of action, all thrown together in one undistin- 
guishable mass, and the court is not be taxed, at the tral, 
with the burden of analyzing the complaint, nor is the de 
fendant required to do so. Sce opinion of Judge SELDEN 
in Benedict vs. Seymour, 6 Mow. Pr., 298. See also Shave vs. 
Jayne, 4 id, 119; Rh & Wo PLR Co. vs. Wesel, 6 id. 
70. Sce also notes under sec. 160 of N. Y. Code, in How- 
ard's N. Y. Code, p. 268. 


By the Court, Paine, J. We think the motion of the de 
fendant, for an order requiring the complaint to be made 
more definite and certain, should have been granted. Sec. 
22, chap. 125, R. S. 1858, provides that “where the allega- 
tions of a pleading are so indefinite and uncertain that the 
precise nature of the charge or defense is not apparent, the 
court may require the pleading to be made definite and 
certain by amendment.” We are obliged to confess that this 
complaint seems to us to come within this provision. For, 
after carefully examining it, even with the aid of the brief 
of counsel, it is impossible for us to say what is intended to 
be relied on as the cause of action. There are facts set forth 
in it which might be claimed as a cause of action for an as- 
sault and battery upon the wife, others for a false imprison- 
ment of her, others that might be relied on as showing a 
malicious prosecution, and others tending to show that the 
matter relied on was an illegal search of Clark's house and 
the seizure of his private papers. The brief of counsel 
would seem to indicate that the latter was intended, for he 
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refers to the transaction asa violation of the provision of 7=4 Zam 
the constitution against unreasonable searches and seizures 
But if this was the cause of action, it is obvious that the “*e 
wife ouglit not to be joined in the suit And if not, and Laxoworrsr. 
some of the acts perpetrated on her were relied on, then itis 
difficult to perceive what an act of trespass upon her hus- 
band’s property, or unlawful seizure of his papers, could 

have to do with the matter. If these were committed, he 

would have his right of action therefor; but it ought not to 

be alleged as 4 part of an action for an aseault upon, or false 
imprisonment of, the wifc. 

It is suggested that circumstances attending a trespass may 

be given in evidence to aggravate the damages, if properly 
alleged This is undoubtedly so. But the difficulty here 

is, to say which are the circumstances and which the trespass. 

The trespass, if one is relicd on, should be so distinctly set 

forth that it may be seen with reasonable certainty what is 

the principal act complained of, and not facts which might 
furnish ground for several different actions, stated in one 

evant, leaving it impossible for the other party to know 
Which to reply to. In the case of Root vs. Foster, 9 How. 

Pr, 37, which is cited by counsel as being similar to this, the 
complaint was obviously for an assault and battery, and the 
matter objected to was obviously mere matter of aggravation, 
neither amounting to, nor liable to be mistaken for, a sepa- 

rate ground of action. And under the old system of plead- 

ing, it would not have been traversable. 1 Chitty’s PL, 

612 We think the plaintiffs should be required to draw 
the complaint in such manner that the defendant may know 
whether the action is for an assault and battery, or for false 
imprisonment, or both, or for a malicious prosecution, or for 
an illegal search of Clark's house. 

The order refusing to require this, is reversed, with costs, 
and the cause remanded 
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NEWMAN vs. TTYMESON. 


The intent of tho provision in sec. §, chap. 45, R. 8. 1853, which relates to roaking, 
and annexing to a chattel mortgage on file in the town clerk’s office, within 
thirty days before the expiration of one year from the time of its first filing, 
an affidavit by the mortgagee of his continued interest in the property men- 
tioned thercin, was that, in case of failure to file such affidavit, the mortgage 
should cease to be valid as against creditors who should thereafter seize the 
property, or purchasers who should thereafler purchase it. Such affidavit is 
not necessary to preserve, after the expiration of the year, the right of the 
mortguyce to maintain his action against a person who had seized the mort- 
goged property, in violation of his rights, before the year had expired. 


APPEAL from the Cireuit Court for Aenosha County. 

The nature of this action is stated in the opinion of the 
court. The defendant justified the taking of the property as 
sheriff, by virtue of a writ of attachment issued at the suit 
of one Reed, against the property of Joseph Newman, who 
had previously executed to the plaintiffin this suit, the chat- 
tel mortgage, under which he claimed the property. At the 
time of the alleged taking of the goods, the mortgage debt 
was not due, but the mortgage contained a clause authoriz- 
ing the mortgagee to take possession of the property at any 
time he chose, before or after the debt should become due. 
The court having excluded the mortgage, when offered in 
evidence on the trial, judgment of nonsuit was entered, 

J. SJ. Pettit, for appellant, coutended, that the right of ac- 
tion, having been perfect at the time the suit was commenced, 
could be deleated only by a release or satisfaction, (Allaire vs. 
Whitney, 1 ill, 488; Sweet es. Palmer, 16 John., 182 ; Buw- 
man vs. Teall, 23 Wend., 306; Hanmer vs. Wilsey, 17 id., 93); 
that as the mortgagee had a right, by express stipulation in 
the mortgage, for the purpose of obtairffng payment of his 
debt, to the possession of the goods, whosoever detained the 
goods from him before such payment was a trespasser, ( Cot- 
ton vs. Watkins, 5 Wis. 684; Coukey vs. Hurt, 14 N. Y., 22; 
Russell vs, Butlerficld, 21 Wend., 800) ; and that a year from the 
time of filing the mortgage not having elapsed at the time 
of the taking, no fault or want of diligence had happened on 
the part of the mortgagee, and the taking was in violation of 
hisrights. 3 Wis, 277; ILech vs. Pulchin, 24N.Y.R, 72-74 
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0. & § F. I. Head, for respondent, contended, that as no a oe 


affidavit was filed by the mortgagee within thirty days be- 
fore the expiration of one year from the filing of the mort- 
gage, of his continued interest therein, the mortgage then 
ceased to be valid as against the defendant, who stands, in 
this respect, in the position of a creditor, and being void, 
could not be used as evidence of title; also, that as there 
was no proof that the mortgage was filed in the town where 
the property was, or in the town where the mortgagor resided, 
and as possession was not delivered to the mortgagee, the 
mortgage was inyalid as to the parties. Cotton vs. Marsh, 3 
Wis, 221; R.S. 1858, p. 380. 


By the Court, Paine, J. This was an action to recover 
the possession of personal property or its value. The plain- 
tiff claimed under a chattel mortgage executed on the 30th of 
September, 1858, and duly filed in the proper town clerk’s 
office on the same day. Thc alleged wrongful taking was 
on the first day of October thereafter, and this suit was be- 
gun on the 7th of the same month. Issue was regularly 
joined, but the trial was had more than a year after the date 
and filing of the mortgage. On the trial the plaintiff offered 
the mortage in evidence, and it was objected to for the rea- 
son that no affidavit had been filed to renew it, as required 
by scc. 5, chap. 45, R. S. 1858. The court excluded the ev- 
idence for that reason. 

We think this was erroneous. The section referred to 
provides that a chattel mortgage, after being propcrly filed, 
shall cease to be valid as against the creditors of the mort- 
gagor, or subsequent purchascrs or mortgagecs in good faith, 
unless within thirty days next preceding the expiration of 
the year, the mortgagee shall make and annex to it an affi- 
davit setting forth his interest, &. 

The clear intent of this provision was, that in case of fail- 
ure to make the affidavit, the mortgage should cease to be 
valid as against creditors who should thereafter seize it or 
purchasers who should thereafter purchase ; not that such 
affidavit was necessary to continue the mortgagee’s right of 


action against a creditor who had previously, and while the 
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June Term, mortgage was in full force against him, seized it in such man- 
ed ner as to make him a trespasser. Bates vs. Wilbur, decided 


Gzz 
v. 


Swap. 


at the last term; Bfeech vs. Patchin, 14.N. Y.,72. The rights 
of the parties were fixed by the taking, and should have 
been determined as they were at the commencement of the 
suit. 

The judgment is reversed, with costs, and a new tna] award- 
ed. 


GEE vs. SWAIN. 


Where a person entered into a contract with the corporate authorities of a city, 
to fill up a lot, &., in said city, and subsequently made an agreement with 
the owner of the lot to do the work for him, and receive payment therefor 
upon deiivering to him the street commissioners’ certificate for such work: 
Hild, that such agreement was valid. . 

Where there is a variance between the contract alleged in a complaint, and that 
proven on the trial, of such a nature that if the objection had been taken on 
the trial, the court below might properly have allowed an amendment to 
make the complaint couform to the facts, and the evidence was admitted 
without objection, the judgment of the court below will not be reversed on 
account of such variance. 


APPEAL from the Circuit Court for ALlwaukee County. 

This was an action to recover of the defendant for labor 
performed and material furnished for him by the plaintiff, in 
making a fill on lot 6, block 45, in the 8d Ward of the city 
of Milwaukee, and on the street and sidewalk in front there- 
of, for which the complaint alleges the defendant agrecd to 
pay the plaintiff thirty cents per cubic yard, amounting to 
$421.80, to be paid when the work was completed, which 
was on the 80th of March, 1859. The answer was a gener- 
al denial. On the trial it appeared that the plaintiff had en- 
tered into a contract with the city of Milwaukee, in the fill 
of 1858, to make the fill referred to in the complaint, but the 
evidence on the part of the plaintiff tended to show that after 
he had commenced the work, it was agreed between him 
and the defendant, that he should do the work for the de- 
fendant at thirty cents per cubic yard, to be paid on delivery 
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to the latter, of the strect commissioners’ certificates for such sy va 


work. It appeared also that the work had been principally 
performed by the plaintiff in the fall of 1858, was finished 
in June or July 1859, and amounted, at thirty cents per 
cubic yard, to the sum demanded in the complaint; and that 
the plaintiff had, before the commencement of the suit, 
tendered to the defendant the street commissioners’ certifi- 
cates for the work, which were produced in court at the trial, 
ready to be surrendered and cancelled. 

A motion for a nonsuit was made and overruled. 

The defendant, as a witness in his own behalf, testified 
that he never requested the plaintiff to make the fill, nor 
made any contract with him on the subject, and that the only 
negotiation between them was in reference to the purchase of 
the certificates, for which the plaintiff had offered to take 
$400, which he refused to give. It was proved also, on the 
part of the defendant, that said lot No. 6 was sold for a spe- 
cial tax of 1859, on account of the street commissioners’ cer- 
tificates issued to the plaintiff for said work, and had been 
bid in by the city of Milwaukee, and had not been redeemed. 
Said certificates contained a provision that if the sums certi- 
fied therein to be due, should not be paid before the time of 
making out the assessment roll, such sums should be special- 
ly assessed upon the lots therein described, and be collected 
for the use of the holder as other taxes were collected on real 
estate in the city of Milwaukee, but that in no event should 
the city be held liable for the amount thereof. 

The counsel for the defendant requested the court to 
charge the jury, “that if they should find that after the work 
was done by the plaintiff, le accepted the street commission- 
ers’ certificates on account of said work, and on account of 
his previous contract, and the amount of the same was em- 
braced in the tax list of 1859, and the property sold for those 
taxes, then the plaintiff could not recover,” which instruction 
the court refused to give, and the defendant excepted. The 
court charged the jury, “that if they found that the defendant, 
during the progress of the work, agreed to give the plaintiff 
thirty cents per cubic yard, though the agreement was made 
after the contract with the city, but at any time before the 
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work was completed, still the plaintiff would be entitled to 
recover ;” to which instruction the defendant excepted. 

Verdict for the plaintiffé Motion for a new trial denied, 
the defendant excepting, and judgment on the verdict. 

James H. Dodge, for appellant, contended that there was a 
fatal variance betwcen the allegations in the complaint, and 
the proof, citing 1 Phil Ev., 604-6; 2 East, 2; 4 Taunt, 
820; 2 Starkie, 885. 

L. Wyman, for respondent. 


By the Court, Pane, J. The appellant objects that there 
was a variance between the contract sworn to by the plaintiff 
and that stated in the complaint, inasmuch as the latter states 
only an indcbtedness for the work on the agrcement to pay 
thirty cents per yard, while the plaintiff swore that he was 
also to deliver the commissioners’ certificates before he was 
to be entitled to his pay. He testificd that he did deliver 
them or tender them both to the defendant, and they were 
produced and cancelled on the trial. No objection appears 
to have been made to his testimony on account of the vari- 
ance, and if there had been, even assuming an amendment 
to have been necessary, the court should have allowed it to 
be made on the trial. It shows no ground for reversing the 
judgment. 

We think also, the court properly refused the instruction 
asked by the defendant, and that the instruction it did give 
was correct. The point was, whether, after the plaintiff had 
taken a contract from the street commissioners for doing 
work chargeable to the defendant’s lots, and had partly per- 
formed it, he might then make a contract with the defendant 
to take him as his paymaster for the same work, and to re- 
ceive the certificates fur his benefit. This seems to have 
been the substance of the agreement, and it was clearly com- 
petent for the parties to make it. Of course, the reception 
of the certificates afterwards by the plaintiff, would be strictly 
in accordance with the agreement, and no indication that 
he took them in violation of it, and for the purpose of en- 
forcing them for his own benefit 


We can see no error, and the judgment is affirmed, with 
costs, 
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Certain land mortgaged by A to B was advertised for sale on a judgment of fore- one 
closure, and just before the day of sale, C (a stranger to the mortgage) repre- 
sented to B that he had become interested in the property, desired to help A, 
was acting in concert with him, and, for the purpose of making all he could 
out of the property, requested B to put off the sale, and give him an opportu- 
nity to sell portions of the land to various purchasers; and a verbal agree- 
ment was then made between them, that the sale should be postponed one 
year; that in the meantime C might sell portions of the property for one half 
cash and the balance in twelve months on mortgage, and B would release 
such portions from the lien of the decree, taking the cash derived from such 
sales, and an assignment of the mortgages; and that C, in consideration 
thereof, should pay all the expenses of the foreclosure, (including a solicitor’s 
fee of $100,) and in computing the amount due on said mortgage, should add 
to the 12 per cent. interest therein reserved, interest at the same rate upon 
the annual installments of interest which had accrued thereon, from the time 
they severally fell duc, and should pay the same rate of interest upon the 
whole amount found due on the mortgage by that computation, until the 
same should be paid. Sales uf portions of the land were made by C, and 
portions of the proceeds paid to B, the first of which payments was made on 
the 13th of May, 1856, and was applied by B, in pursuance of said agree- 
ment, but the mortgages given to C by the purchasers were not assigned 
to B, for which reason B did not release the land sold from his mort- 
gege. About a year after the sbove verbal agrecmeat was made, to 
a request of B that the contract should be put in writing, C answered, 
that A himself would come and arrange it, and A called soon after and 
executed a written agreement, signed by himself alone, and ante-dated May 
13, 1556, by which he promised to pay 12 per cent. interest on the balance 
remaining due on the decree, after applying thereon, and in payment of said 
expenses of foreclosure, the payment made on the day last mentioned, which 
balance was computed in said agreement according to the terms of said verbal 
contract between Band C. Ona motion by C tu compel the sheriff, who had 
again advertised said land for sale on the decree, to receive, in satisfaction 
thereof, the amount which would be due thereon according to its terms, with- 
out reference to said verbal or written agreement: Zed, that if the agreement 
to pay the compound interest could not have been enforced while it was execu- 
tory, on the ground that contracts to pay more than seven per cent. interest 
are required by the statute to be in writing, yet as C, through A as his agent, 
had assented to the application of the first payment to the discharge of that 
interest, that application should not be disturbed. 

Hdd, also, that the agreement in relation to the compounding of the interest was 
not usurious. 

Head, also, that the stipulation to pay the expenses of foreclosure, including a 
solicitor’s fee, did not make the contract usurious, 

Whether the facts disclose a consideration distinct from the forbearance of the 
debt, which would sustain an independent agreement on the part of C to pay 
a sum grester than that allowed by law to be taken for interest, guere. 

Field, further, that the written agreement for the payment of twelve per cent. in- 
terest on the balance so computed to be due on the decree, though signed by ‘ 
A only, must be regarded as having been made with the assent of C, and he 
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is estopped from denying that A was competent to make it in a form that 
would give effect to said verbal agreement. 


APPEAL from the Circuit Court for Hock County. 

Chapin applied to the circuit court for Rock county, for 
an order upon Afosher, to show cause why the sheriff of said 
county should not receive the sum of $1,612 74 (which had 
been tendered to him by Chapin), in full satisfaction of a de- 
cree made by that court for the sale of certain premises mort- 
gaged by one Chase to Afosher, and subsequently sold by the 
former to Chapin, and, at the time of the application, adver- 
tised for sale by the sheriff, under said decree. After a 
hearing, the court ordered the sheriff to sell the premises on 
a certain day, unless on or before that day Chase should pay, 
or cause to be paid, to Mosher, the sum of $2,529 01, and 
from this order Chapin appealed. The grounds of the ap 
plication, with all the other material facts of the case, are 
stated in the opinion of the court. 

Knowlton, Prichard & Jackson, for appellant: 

1, Ifweadmit the alleged parol agreement between Afosher 
and Chapin, the latter was not bound thereby. No contract to 
pay more than seven per cent. is binding, unless in writing: 
2. The wmitten agreement of Chase with Mosher, to pay more 
than 12 per cent. interest on the sum due, for the forbear- 
ance of the debt, was absolutely void by chap. 55, Laws of 
1856. 3. This written agreement does not bind Chapin 
Chase nowhere in the instrument intimates that he was act- 
ing for Chapin. Mosher had no right to apply the payments 
made by Chapin, in the manner indicated by that agreement. 
The appellant is, therefore, entitled to have the mortgaged 
premises discharged from the lien of the decree, upon pay- 
ment of the balance which remains after a proper application 
of those payments. 4. Even if Chapin agrecd to be bound 
by Chase's contract to pay 12 per cent, such agreement to 
answer for the debt of another, not being in writing, stating 
the consideration, was void by the statute of frauds, 

Cary § Pratt, for respondent. [No argument on file] 


By the Court, Paine, J. The material facts upon which 
this appeal is to be determined, are these: Mosher was the 
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owner of a mortgage executed by Chase, and had recovered oO 


@ judgment of foreclosure and sale, to make the sum of four 
thousand two hundred and fifty-six dollars The premises 
covered by the mortgage were advertised for sale, but just 
before the time appointed for the sale, Chapin went to Afosher 
and told him that he had become interested in the property, 
that Chase had got into difficulty, and he (Chapin) desired 
to help him out, and for the purpose of making all he could 
aut of the property, he was desirous of selling portions of it 
to various purchasers, and wished Mosher to put off the sale 
under the decree and give him an opportunity todoso. He 
Stated at this time also, that he was acting in concert with 
Chasc in the matter. A verbal agrcement was accordingly 
made to the effect that Mosher should postpone the sale one 
year, and that in the mean time, Chapin might sell portions 
of the property, and Mosher would release such portions from 
the lien of the decree, and take an assignment of the mort- 
gages which the purchasers might give, & As a consider- 
ation for this agreement on the part of Sfosher, Chapin agreed 
to pay compound interest on some portion of the interest as 
to which Chase had been in default previous to the decree, 
also certain expenses incurred by Mfosher, including a solici- 
tor’s fee of $100, and to pay interest at 12 per cent, on the 
amount of the decree which should remain unpaid during 
the year for which the sale was postponed. Various sales 
were made, and portions of the proceeds were paid over to 
Hosher's attorney ; but the mortgages given by the purchas- 
ers were not assigned as agreed Nor did Afosher release 
any portion of the land sold, though ready to do so on the 
assignment of the mortgagea In consequence of this part 
of the arrangement not having been executed, Mosher’s at- 
torney wrote to Chapin, requesting to have the agreement 
put in writing, so that there should be no dispute by Chase, 
&., and received a reply that Chase himself would come 
and arrange it This was a little more than a year after the 
arrangement was first made. Chase did call soon after, and 
executed a written agreement to pay twelve per cent. inter- 
est on the balance remaining due on the decree, after apply- 
ing thereon, and in payment of the various items agreed by 
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ae ye Chapin to be paid, a remittance of $1,694, received by Jfosh- 


Mosuze 
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er's attorney, on the 18th day of May, 1856. The balance 
remaining after this application, was $2,972 89. This agree- 
ment was signed by Chase alone. Afosher, at the same time, 
executed an agreement, reciting that whereas Chase had that 
day paid him the expenses, compound interest, &c., he, in 
consideration thereof, would extend the time on tle balance, 
and delay the sale for one year. 

These papers, though executed in 1857, were dated back 
as of the 18th of May, 1856, the time when the first pay- 
ment was received by Afosher’s attorney. Divers payments 
were subsequently made, when this application was made by 
Chapin, setting forth that he had become the purchaser of 
the property after the decree was rendered; that payments 
had been made which reduced the amount then duc to the 
sum of $1,612 74; and that the shcriff had advertise the 
premises for sale, and asking for an order for dfosher to show 
cause why he should not receive that amount and discharge 
the decree. On that order Afosher showed, as cause, the 
agreement and facts above set forth. And the point of dis- 
pute is, whether any cffect can be given to that agreement, as 
far as Chapin’s rights are concerned, or whether he is entitled 
to have the property discharged on payment of the oriyinal 
decree with intcrest at the rate of seven per cent. The latter 
is the claim asserted by hit, and the amount he admits to 
be due is computed upon that theory, whereas, if the agree- 
ment is carried out, a much larger amount isduc. There 
can be no doubt that the agreement was made as claimed by 
Mosher. The weight of evidence derived from the affidavits 
fully establishes that fact ; and it is altogether in accordance 
with the natural probabilities of the case. For it is incred- 
ible that Afosher should have employed an attorney to make 
a journey from Racine to Janesville to make this agreement, 
and then postpone the sale of this property for three or four 
years, allowing portions of it to be sold by Chapin, if he was 
to receive nothing but his original decree, with interest at 
seven per cent. The justice of the matter is, therefore, clear- 
ly on the side of Afosher: and the question is, whether there 
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is any thing in the rules of law which prevents the accom earn” 


plishment of justice in this particular case. 

It is claimed, first, that in order to make a valid agree- 
ment for more than scven per cent. interest, it must, under 
our statute, be in writing. And then it is said, that even if 
Chapin did make this verbal arrangement, yet, it not being 
binding in law, there was no authority to apply any subse- 
quent payments in pursuance of it, but they should be ap- 
plied on the original decree, with interest at seven per cent 
It may be observed, that this objection does not extend to 
the solicitor’s fees, and the expense items agreed to be paid 
by Chapin. For there is no statute requiring such an agree- 
ment to be in writing. But even if there was, we are of the 
opinion that as to these items, and as to the compound in- 
terest agreed upon, the objection cannot prevail, for the rea- 
son that it appears that Chapin, acting through Chase, as his 
agent, assented to the application of the first payment to 
those items. Cary states in his affidavit, that when he re- 
ceived the $1,694, on the 18th of May, 1856, he applied it 
in pursuance of the verbal agrcement previously made. Af- 
terwards he wrote to Chapin desiring that the mattcr might 
be put in writing, &c., and Chapin replied that Chase would 
call and arrange it. Chase did call, and did assent to the 
application which had been made by Cary, for he received 
from Jfosher a written agreement to extend the time, reciting 
that these items of expense, and the compound interest, had 
been paid, and he himself executed a written agreement to 
pay twelve per cent. interest on the balance due on the de- 
cree, which balance was struck after applying the first pay- 
ment as just stated, and then on the decree, as far it would 
go. Now it seems to us clear that Chase was the agent of 
Chapin in assenting to that application. Chapin, by his letter 
to Cary, had expressly appointed him for that purpose, and 
Chase stated that he came at the request of Chapin. This 
application of the first payment is, then, as though Chapin 
himself had assented to it. And, therefore, even if this part 
of the agreement could not have been enforced while execu- 
tory, yet if the party himself voluntarily made paymcats, 
and applied them upon it, there is no reason why his action 


Mosusa 
v. 


Cuarpi. 


458 


CASES IN THE SUPREME COURT 


coe — should be set aside But it is said this part of the agreement 


Mosuzz 


was usurious We do not think the agreement to pay the 
solicitor’s fees and the expenses, makes it so. A provision 
for the payment of a specified sum as solicitor's fees, in case 
of foreclosure, is commonly inserted in mortgages in the 4rst 
instance, and we have never heard it suggested that this 
made the agrecment usurious, even though providing for 
twelve per cent interest. And there scems, really, no rea 
son for saying so. For that is an item of expense necessari- 
ly incurred by the party, and if the debtor promises to pay 
it, it can in no just sense be said to be paid for the for- 
bearance of the loan. If any such thing should be resorted 
to as a mere cloak for usury, it would, of course, stand on 
the same footing with all other attempts of that sort; but no 
thing of the kind appears here. On the contrary, the items 
of expense, and probably a large part of the solicitor’s fee, 
were incurred at the express request of Chapin himself, who 
desired them to go to Janesville to effect this arrangement 
It, therefore, did not constitute usury. /urger vs. MeCul- 
lough, 2 Denio, 119; Kimball vs. Boston Atheneum, 3 Gray, 
225; Busby vs. Finn, 1 Ohio St. Rep., 409. 

Neither do we think the agreement to compound the in 
tercst upon some of the previous installments of interest, 3s 
to which Chase had been in default, makes the contract usur- 
ious. It is true that compound intcrest is not enforceable as 
a general rule. But this has been placed upon grounds of 
policy, and because it was hard and oppressive, and not 
strictly upon the ground of its being usury. And it cannot, 
in truth, be said to be so. For it is capable of mathematical 
demonstration, that by compounding the interest, no more is 
recovered than the exact rate allowed by law for the forbear- 
ance of adebt This whole subject is very fully and ably 
discussed in Camp vs. Bates, 11 Conn., 487, and it seems in- 
possible to deny the conclusion of the court that sucha 
transaction is not usurious See also Meeker vs, Hill and 
others, 23 Conn., 574. 

Having come to this conclusion, that the agreement was 
not usurious, it is unnecessary to examine whether it dis- 
closed a consideration separate and distinct from that of for- 
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bearance, which might sustain an agreement on the part of sey a 


Chapin to pay a sum beyond legalinterest There certainly 
would seem to have been something more than mere forbear- 

ance. In the case of Nefus vs. Vanderveer and others, 8 
Sandf Ch R, 268, a party having a large mortgage upon a 
tract of land, consented to cancel it, and take in its stead a 
number of small mortgages on corresponding portions of it, 
for the same aggregate amount, payable at the same times, 
with the same interest. For doing this he received five hun- 
dred dollars, and the court held that it was not usury, inas- 
much as there was a consideration entirely separate and dis- 
tinct from the forbearance. In this case the agreement by 
Bfosher to allow portions of the mortgaged premises to be 
sold, and to release such portions from the decree, and to 
take assignments of the smaller mortgages given by the pur- 
chasers, would seem to be of a very similar nature. He also 
agreed to postpone the sale of the property, which was al- 
ready advertised. In Smith vs. Algar, 20 E. C. L, 452, the 
plaintiff having a fi fa. for 60 pounds against the goods of a 
third party in the defendant’s possession, forbore to enforce 
it, on the defendant's promise to pay him 107 pounds in sev- 
en days. Lord TENTERDEN said: “But he had a right to 
levy 60 pounds, and if, in consideration of his forbearing 
that, the defendant promised to pay him the larger sum; if 
the inconvenience of an execution against these goods at the 
time in question was so great, that the defendant thought 
proper to buy it off at such an expense—I do not see that 
the consideration is insufficient for the promise.” PARKE, J., 
said; “There is no reason why the forbearing to execute 
such a writ should not be a good consideration for a prom- 
ise, by a third person, to pay double the amount at the end 
of seven days” No question of usury seems to have been 
suggested in the case, but the court seems to treat the for- 
bearance to execute the writ, at least as to third persons, as 
a consideration entirely different from that of forbearance of 
the debt. If this is a correct view of the case, it would tend 
to show that the forbearance by Mosher to execute his order 
of sale might, as to Chapin, be a good consideration for an 
agreement to pay a specific sum even greater than the legal 
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But if it would be a good consideration for a third person, it 
is somewhat difficult to see why it would not be a good one 
also for the debtor himself to agree to pay more. And if 
that were allowed, it is evident that all the evils designed to 
be prevented by the usury laws, would follow, if, whenever 
the ercditor had obtained his judgment, he might then, in 
consideration of forbearing to execute it, bargain with the 
debtor for whatever compensation his necessities might in- 
duce him to promise. It has, accordingly, been held that 
such an agrcement was usurious. JJopkins vs. Koonce, 6 
Gratt., 387; Siter vs. Sheets, 7 Ind., 132. But, as before re 
marked, we shall express no opinion as to whether there was 
in thig case, such a consideration as would have supported 
an independent agreement by Chapin to pay a sum greater 
than that allowed by law to be taken for interest. 

The only further point to be noticed is, as to the effect of 
the written agreement made by Chase to pay twelve per 
cent. on the balance of the decree. It was said that this 
bound Chase only, and could not affect the land which Che: 
pin had bought. This would undoubtedly be so except for 
the peculiar facts of this case. But upon those facts we 
think Chapin is estopped, in equity, from claiming that an 
agreement made by Chase, even in his own name only, was 
not valid and effectual to accomplish the verbal agreement 
which he had previously made. Chapin told Afosher, when 
he first came to him, that he was acting to help Chase, and 
was acting in concert with Chase. When subsequently wnit- 
ten to, to put the agreement in such shape as to be binding 
in law, he replicd that Chase would come and arrange it 
And Afosher and his attorney had a right, from all this, to 
assume that Chase was the party beneficially interested, and 
that for that reason Chapin had sent him as the proper per- 
son to carry out the arrangement. When they accordingly 
made the agreement with him, we think Chapin is estopped 
from setting up that he was incompetent to make it ettect- 
ual. They dealt with Chase as competent for that purpose, 
upon Chapin's statement, and upon his direct reference to 


Chase, when applied to to act himself. It is then against 
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equity for him now to set up that Chase had no such pow- ei 
er. : 


The order appealed from is affirmed, with costs. a 
Car. 

12 461 

PLATTO vs, Capy. [33 set 


The assignment by a married man of a lease of a lot, and his sale of the dwelling 
house on the lot, ocenpied by him as a homestead, are not within the disabil- 
ity imposed upon the husband, by section 24 of chapter 184 of the Revised 
Statutes of 1853, in respect to the alienation of a homestead without the sig- 
nature of the wife. 


APPEAL from the Circuit Court for Aftlwaukee County. 

The complaint in this case, which was filed in 1859, alleged 
that the plaintiff, Plato, had an estate, as tenant for a term 
of years, in certain premises therein described, which term 
would expire on the first day of May, 1861; that he was en- 
titled to the possession of said premises; and that the de- 
fendant unlawfully withheld the possession thereof from 
him. The defendant demurred to the complaint, on the 
ground that it did not state facts sufficient to constitute a 
cause of action, and specified the following objections: “1. It 
does not state facts showing any night or title in the plaintiff, 
nor how, nor through whom the title was derived. 2. It 
does not state who is the plaintiff’s landlord, nor that he 
has any landlord, nor that any person under whom the plain- 
tiff claims ever had title or possession. 3. It does not state 
that the plaintiff was ever in possession of the premises 
claimed, or that he was ever tenant of or under any person; 
nor is any tenancy whatever stated in said complaint.” 

The circuit court over-ruled the demurrer, with leave to 
answer. The defendant then answered, first, by a denial, of 
every averment in the complaint, and for a further defense, 
alleged that on the 13th day of Apmil, 1855, one Herring 
was in possession of said premises, under a lease which would 
expire about the first day of May, 1861, and owned and oc- 
cupied a frame building situated thereon, with appurtenan- 
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fcaily occupied Aan building and premises as a homestead ; 
that on the day last mentioned the plaintiff obtained from 
Herring an assignment of said lease, and a bill of sale of 
the said building and appurtenances, but did not obtain the 
signature of Herrick’s wife to the assignment or the bill of 
sale; that on the same day the plaintiff leased the said 
building and appurtenances to Herring for the term of two 
years from the 1st of May, 1859: that on the 25th day of 
June, 1859, while Herring was so in possession of said prem- 
ises, and claiming the same as his homestead, and before any 
lawful alienation or sale by him of said premises, or of said 
building and appurtenances, the said Herring and his wife 
in due form released and quit claimed the said premises, 
with the building, &c., to the defendant. To this portion of 
the answer the plaintiff demurred, on the ground that it was 
insufficient to constitute a defense. The court sustained the 
demurrer, and ordered that judgment be entered, “ that the 
plaintiff hath an estate as a tenant for a term of ycars in the 
premises described in the complaint herein, &c ; and is en- 
titled to the possession of the same, and that he recover the 
same,” and also that he recover costs &., from which judg: 
ment the defendant appealed. 

The complaint and answer were verified. 

George W. Lakin, for appellant: 

1. The plaintiff's demurrer reaches back to the first error. 
(Schwab vs. Furniss, 4 Sandf., 704.) The first error is in the 
complaint, which does not state a cause of action. All that the 
plaintiff alleges in respect to title is, “that he has an estate 
as tenant for a term of years,” &c. That is not a fact, buta 
conclusion of law. The commencement of his particular ¢s- 
tate should have been shown. 2 Salk., 526; Stephen on Pl, 
pp. 806-3808. Leases for years may be made to commence 
in futuro. Kent's Comm., 56. If the end of the term 
only is stated, as here, it is open to the inference that it is 
to commence im futuro, Again, the complaint does not in- 
form the defendant what title he is called upon to combat 
If the plaintiff had stated that he was tenant for years—sta- 
ting the duration of the term, and under whom he claimed, 
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or if he had stated who was entitled to the reversion, it oO 


might have been sufficient 2. The plaintiff’s demurrer is 
dinctal only to the second defense, and if that were found 
insufficient, the issue of fact, raised by the complaint and 
the first defense, still remained to be tried. 38. The second 
defense is sufficient It is founded upon the statute relating 
to the homestead exemption. R. S., chap. 134, secs. 23-31. 
It brings the premises within that statute, by showing that 
they were “ owned and occupied” by Herring, a marricd man. 
For what constitutes ownership? “The lowest and most 
imperfect degree of title consists in the mere naked posses- 
sion, or actual occupation of the estate, without any ap- 
parent right” 2 Bl. Comm. 195. If a debtor is in posses- 
sion of a house and‘lot, even by such an imperfect title as 
this, making the same his homestead, his judgment creditor 
cannot levy upon and sell them, and divest the owner ot such 
title. 

J. V. V. Platt, respondent, in person: 

1. The lease of the land and the buildings thereon are 
personal property. R.S., chap. 88, § 5; 2 Kent’s Comm., 
342; Case of Gay, Adm’r, 5 Mass, 419; Doty vs. Gorham, 5 
Pick., 487; Marcey vs. Darling, 8 Pick., 283; Wellsvs. Banis- 
ter, 4 Mass. 514. 2. As it is not claimed that the property 
in question was the separate property of the wife of Herring, 
the grantor, it must be presumed to have belonged to Her- 
ring. as the wife possesses no property in the chattels acquired 
by the husband. 3. The property in question is not a home- 
stead in fact, or in contemplation of law. The opinion of this 
court in Phelps vs. Jtooney, 9 Wis., 70, absolutely negatives 
the theory that scc. 24, chap. 134, R. S., applies where the 
owner of a house does not also own the land whereon the 
house stands. Sce also Hoyt vs. Howe, 3 Wis. 752. 4 The 
statute under which the conveyance to the plaintiff of the 
property in question is claimed to be invalid, is in deroga- 
tion of the common law, and must be strictly construed. 
Walker vs. Hurris, 20 Wend., 561; 1 Kent’s Comm., 462; 
Smith vs. Spooner, 3 Pick., 229; Melody vs. Iteab, 4 Mass, 
478; Fairlee vs. Corinth, 9 Vt, 269; Lallan vs. May, 18 
Mees. & Wel., 511; Barker vs. Esty, 19 Vt, 131; Phelps vs, 
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Rooney, supra. Statutes are likewise to be construed with 
reference to the principles of the common law. 1 Kent, 464 
5. Section 24 of chap. 184, R.S., commences with the words, 
“ such exemption,” &., and refers back to sec. 28. It cannot 
refer forward to sce. 28, and the disability which it creates 
does not apply to such property as is described in sec. 28. 


By the Court, Pate, J. One Herring was the owner of a 
dwelling house upon a lot of which he had alease. He was 
& married man, and occupied this dwelling house as his 
homestead. He sold the house to Platto, executing a bill of 
sale, and also assigned to him the lease, the wife not signing 
either the bill of sale or the assignment. He afterwands sold 
both the house and lease to Cudy, the wife joining in the 
conyeyances. Thisis a contest between Cudy and Platto for 
the property, and it depends entirely on the question, whether 
the transfer to Platto was within the disability against alien- 
ating the homestead without the signature of the wife, im- 
posed by the law now found in scc. 24, chap. 184, RS, 1858 
It was argued here by counsel on both sides, as though this 
turned upon the question whether the property could be 
considered as a homestead, and as exempt under the act. If 
it turned upon that, it would clearly be within the disability, 
for scc. 28, which was not referred to by either counsel, ex: 
pressly provides that any person owning and occupying a 
house on land of which he is rightfully in possession by lease 
or otherwise, shall be entitled to the exemption. Whatever 
question might be raised as to whether such a property could 
be held exempt as a homestead, if this section had not been 
enacted, there is certainly no room for question on that point 
in view of its provisions. 

But we do not think that the question presented on this 
appeal depends upon the other. Although it is conceded 
that this property might have been held as exempt from 
forced sale, by virtue of sec. 28, it does not follow that it 
was within the disability imposed upon the husband by see. 
24, as to alicnation without the signature of the wife It 
may be observed at the outset, that the principal object of 
the exemption laws is, to protect the debtor and his family 
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from the seizure and forced sale of his property by his cred- aha tan 


itors. This is all that is included in the constitutional re- 

quirement on the subject. But it was undoubtedly compe- 

tent for the legislature, in pursuance of what it deemed to 
be a sound public policy, to further protect the family of the 
debtor, by imposing upon him a disability even voluntarily 
to alienate the land owned by him and occupied as a home- 

stead. But they need not necessarily impose it as to all 
homesteads. On the contrary, they might deem it wise to 
establish such a disability only in respect to homesteads 
where the interest of the occupier in the land was of a per- 
manent character, without including all which were exempt- 
ed from forced sale. And on a careful examination of the 
provisions of the statute, it seems to us that this is precisely 
what they have done. 

Sec. 23 exempts a homestead consisting of a certain quan- 
tity of land “owned and occupied by any resident,” &. Sec. 
24 provides that the mortgage or other alienation of such 
land by the owner thereof, if a married man, shall not be 
valid without the signature of the wife. 

Now we do not undertake to say that these provisions in- 
tend only the absolute owners of the fee. On the contrary, 
we think they may well be held to include owners of a less 
interest. But we do not think they extend to the owners of 
such an interest as is mentioned in sec. 28. For the words of 
the statute seem expressly to exclude that idea. Its language 
is, that any person owning and occupying a dwelling house 
“on land not his own,” may be entitled to hold the house ex- 
empt. Thus it will be seen that the disability imposed by 
sec. 24, relates to the alienation of land by the owner thereof, 
and the exemption privilege conferred by sec. 28, relates to 
a house owned by a man upon land not hisown. The leg- 
islature evidently supposed that the case provided for in sec, 
28, was not included in the previous sections relating to a 
homestead. They then enact it, giving the privilege of the 
exemption, but do not extend to the owner of such a house 
on Jand not his own, the disability which had been imposed 
upon the owners of lands used as homesteads in the previ- 


ous section It seems clear that there is no language em- 
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Jone Term, ployed indicating any intention to extend the disability to 
1860. cases provided for in sec. 28. And it being familiar rule, 
del ch that disabling statutes are not to be extended, by construc- 
y Bark 

v. tion, to cases not clearly within their provisions, we should 
Larmnor ofl. ot feel at liberty to extend it to such a case, even though 
we might think the same reason existed for it in the one case 

as in the other. _ 

But there may be good reason for a distinction between 
the two. Sec. 28 evidently relates to cases where the only 
interest of the party in the land is merely of a possessory 
character, and where no permanent ownership is contempla- 
ted. The house is treated, in that section, as the principal 
object of the exemption. And while the legislature might 
desire to protect such a temporary home from a forced sale, 
they might, at the same time, think it not necessary or wise 
to extend to it the same disability against alienation, which 
they had established in respect to those where the interest 
in the land was of a more permanent character. 

For these reasons the judgment of the court below must 
be affirmed, with costs. 


RacinE Country BANK vs. LATHROP and another. 


A bank discounted two drafts, drawn by L. & Co. on, and accepted by, M., V. & 
Co., at 80 days, the proceeds of which were used in the purchase of wheat, 
which was bought on joint account of the drawers and the acceptors, and was 
shipped to the acceptors for the purpose of meeting the drafta The bank 
assigned the drafts to B., C. & Co. Before the maturity of the drafts, M., V. 
& Co, suspended payment, and the drafts were protested. About the same 
time B., C. & Co. also suspended payment, being indebted to said bank, oa 
balance of account, in a sum exceeding the amount of both drafts. The 
cashier of the bank assigned to M., V. & Co. the account of the bank against 
B., C. & Co., to enable them to set off the same against the drafts in the 
hands of B., C. & Co., stipulating in the assignment (which was in writing) 
that the bank would do nothing to hinder M., V. & Co. from collecting the 
account; and as a consideration for the assignment, took the note of M., V. 
& Oo., payable one day after date. Before the assignment was made, the 
cashier, with a view to enable the bank to secure its claim against B., C. & Co. 
by making such assignment, had requested M. V. & Co. not to pay the 
drafts, and on the day the assignment was made he informed L. & Co. that 
he bed made an arrangement by which they were relieved from said drafts 
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For two years after that time M., V. & Co. were ina condition to have we June Term, 
eured L. & Co. in the amount of the Grafts and L. & Co. hadextensive deal. 1860. 
ings with M., V. & Co. (who, at the time of the suit, were insolvent), which 
were conducted upon the understanding that said drafts were wetiled The Saar 
bank afterwards procured a reassignment of the drafts from B.,C.& Ca, ~ 
agreeing to give them credit for the same on the acount above mentioned, Larzzor et al 
and then sued L. & Co. upon the drafts: Had, that L. & Co. were discharged 
from their liability to the bank upon the drafia, on the ground that the sesign- 
ment of the aceountto M., V. & Oo. for the purpose of being used im payment of 
the drafts, and the taking of their note at one day after dete therefor, was at 
least an extension to the acceptors of the time of payment of the debt rep- 
reseuted by the drafts, for the days of grace to which the note was entitled, 
without the consent of the drawer; and on the ground that the bank is estop- 
ped from now showing, to the injury of L. & Co., that ite former represente- 
tions, upon which they hed acted, were untrue; and thet the drafils ought to 
be considered as having been paid with the property of M., V. & Co. 

Hed, farther, that the bank was bound by the act of its cashier in making said 
assignment, even if he exceeded his powers in making it, it appearing that 
the transaction was regularly entered mpon the books of the bank, so as to 
ahow the fact of the assignment and the consideration received for it, and 
that the books were often examined by committees appointed for that par- 
pose, and reported correct, and their reports adopted by the board of direct- 
ors, and that the note of M., V. & Co. was mentioned in the semi-annual 
reports made under osth to the bank comptroller, as part of the amets of the 
bank, end the jury, therefore, would hare been warranted in finding that the 
sszignment of the account by the cashier was ratified by the bank. 

Hdd, siso, that there was no error in excluding evidence offered by the bank, on 
the trial, to showa parol understanding between the bank and M., V. & Co., 
at the time of the asigoment, that the account was assigned only for the 
purpose of being set off by them against the drafta and that unless they 
should succeed in making such set-off, the aaignment should be returned to 
the bank, and the note of M., V. & Co. delivered back to them; because, if 
parol evidence is admissible to vary the terms of a written agreement, even 
when the question arises between one of the parties to it and a stranger (as 
te which guare), the evidence, if admitted, would not have entitled the bank 
to w verdict. 


APPEAL from the Circuit Court for Racine County. 

The facts of this case are so fully stated in the opinion of 
the court, that it is not necessary to state them here at length. 
On the trial, the plaintiff offered evidence to show what was 
the duty of the committee whose examination of the books 
of the bank is referred to in the opinion of the court, and 
that said committee had no knowledge of the consideration 
of the note of Mann, Vail & Co, which appeared on the 
books as a part of the assets of the bank; but the circuit 
court excluded the evidence, and the plaintiff excepted 
The plaintiff also excepted to the admission of evidence 


468 CASES IN THE SUPREME COURT 


se ita showing that on the day when the account of the bank 
______ against Bradley, Curtis & Co. was assigned to Mann, Vail & 
Racurs Coux- Co,, the cashier of the bank told one of the firm of Lathrop 
& Oo. that he had released them from $6,000 of Mann, Vail 
& Co.’s paper by that transaction; and also to the evidence 
showing that a similar statement was, at the same time, made 
to Lathrop & Co. by one of the firm of Mann, Vail & Oo. 
The cashier of the bank procured a return of the drafts in 
controversy, from Bradley, Curtis & Co., on the 9th of Sep 
tember, 1857, giving them the following receipt: ‘“ Received 
of D. O. Bradley two drafts drawn by Wm. IL Lathrop & 
Co. on Mann, Vail & Co., of Buffalo, and endorsed by me as 
cashier, for which the Racine County Bank will, and does 
hereby, pass $6,367 71 to the credit, in account, of Bradley, 
Curtis & Co., as of date November 1, 1854. Gerorcr C. 
Norrurop, Cashier.” It was admitted that there was no 
previous action of the board of directors of the bank specif: 
ically authorizing the cashier to obtain the drafts of Bradley, 
Curtis & Co. in the manner he did, and no subsequent ratifi- 
cation of the act further than appears in the testimony. In 
September and November, 1857, the cashier wrote several 
letters to Mann, Vail & Co., requesting them to return, can- 
celled, the assignment of the account against Bradley, Curtis 
& Co., and offering, on receipt of it, to return their note; 
but Mann, Vail & Co. replied that they had been notified by 
Lathrop § Co. not to return the assignment, and declined do 
ing so. Mr. Mann testified, on the trial, that his firm had 
never given the cashier any authority to settle the account 
against Bradley, Curtis & Co., and that they had never rati- 
fied his act in so doing. It was in proof, also, that the firm 
of Bradley, Curtis & Co. was composed of Bradley and Cur- 
tis only. One of the firm of Lathrop & Co. was a director 
in “0 Racine County Bank from 1856 until the time of the 
trial. 

On the trial, the counsel for the plaintiff requested the 
circuit court to instruct the jury as follows: “1. That if they 
believed from the evidence that George C. Northrop [cashier 
of the plaintiff] had no other authority to make said assign- 
ment [to Mann, Vail & Co. of the account of said bank 
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against Bradley, Curtis & Co.] than such as was derived from ae 
his genera] powers and duties as cashier of the plaintiff, then 
said assignment to said Mann, Vail & Co. was wholly unau- 24cm Covx- 
thorized, and conveyed no title or interest therein to said 
Mann, Vail& Co. 2 That the assignment of the account, 
if authorized, was no payment of the drafts in question, and 
in no way affected them as to the plaintiff or defendants; 
that after such assignment, suit might have been brought 
against plaintiff or defendants by the holder thereof, and a 
plea that Mann, Vail & Co. had a set-off thereto would have 
been no defense, and therefore that the account, if owned by 
Mann, Vail & Co., did not operate to cancel the drafts or in 
any way affect the liability of the plaintiff or defendants 
thereon, until actually set off against them. 38. If the jury 
believe that Northrop did state to the defendants that he had 
relieved them from their obligation on said drafts, or did 
direct them not to pay said drafts while said drafts were own- 
ed by Bradley, Curtis & Co, such statements and directions 
were no defense to this action.” The court refused to give 
these instructions, or any of them, and the plaintiff excepted. 
The court, at the request of the counsel for the defendants, 
charged the jury as follows: “1. That the assignment to 
Mann, Vail & Co., of the plaintiffs account against Bradley, 
Curtis & Co., was in due form, and if the jury believe from 
the testimony that said assignment was executed and deliv- 
ered by the plaintiff, or was afterwards ratified by it, that 
thereby Mann, Vail & Co. became the owners of said account 
2. That the plaintiff, having sold the account to Mann, Vail & 
Co., and coyenanted with them to do nothing to prevent its 
collection, had no right, without authority from Mann, Vail & 
Co., to purchase the drafts by giving credit for the amount 
on the account, and if it did so, it could gain no rights there- 
by. 3. That if the jury find that Mann, Vail &Co., were the 
owners of the account, and that the drafts were obtained by 
giving credit on the account, without their authority, then 
that Mann, Vail & Co. are the owners of the drafts as much 
as they were of theaccount 4 That if the drafts in fact 
belonged to Mann, Vail & Co., they are virtually paid drafta, 
so far as the drawers are concerned, and the drawers can 
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Jane ae never be held liable again upon them to any person. 6. If 
: the jury believe from the testimony that the plaintiff never 
Races Covx- authorized Northrop to take the drafts in the manner he did, 
and has never since ratified his acts, then it is not the owner 
of the drafts 6, If the jury believe from the testimony that 
it required the assent of Mann, Vail & Co. to complete the 
arrangement, so that the plaintiff should become the owner 
of these drafts, and such assent was never obtained, then the 
plaintiff cannot recover. 7. If the plaintiff, by its own acts, 
has released Mann, Vail & Co. from all liability to it upon 
these drafts, then it cannot recover against these defendants 
8 That the plaintiff could not recover against Mann, 
Vail & Co, both on their note and then on these drafts 
besides, and if the jury find that the plaintiff has treated 
the note as still good, and in existence, and has not thus 
treated the drafts, then the plaintiff must be considered as 
having made its election, and cannot now be permitted to 
change. 9. If the jury believe that Mann, Vail & Co. pur- 
chased the account for the benefit of the defendants, and 
that Mann, Vail & Co. and the defendants thereupon acted 
accordingly, and the plaintiff had knowledge of these facts, 
then that the defendants have the right to avail them- 
selves of the plaintiff's covenant in the assignment, that it 
would do nothing to prevent the collection of the account, 
and that such account is a perfect defense to this suit. 10. 
That the plaintiff cannot recover unless it is the legal owner 
and holder of the drafts.” To all of these instructions the 
plaintiff excepted. 

Verdict and judgment for defendants. 

Cary & Pratt, for appellant: 

1. The assignment of the account to Mann, Vail & Co. 
was unauthorized and void, because there was no express 
authority from the board authorizing it, and because the 
general powers of a cashier of a bank which is governed 
by a board of directors, do not authorize the sale and as- 
signment of a chose in action. Angell & Ames on Corp, 
8§ 299, 801; Halowell Bank vs. Hamlin, 14 Mass, 178; 
Hoyt vs. Thompson, 1 Seld., 820; Hartford Bank vs. Barry, 17 
Mass, 96; Barrick vs. Austin, 21 Barb. (S. C.), 241. There 
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never was any ratification of the assignment by the board sia 
The report of the committee to the board of directors, does ———— 
not amount to a ratification Nothing can be ratified by a Baz Com 
Sethe bsinlienetsec lig thencinddaceamidweppenie teal 
they had knowledge of it There is no evidence that the 
board had any knowledge of this assignment at the time 
said report was made The plaintiff offered to show that 
no such knowledge was had by said committee or the 
board, at the time said report was made, but the proof was 
rejected, and for this the judgment should be reversed. 
Hay: ws. Store, 7 Hill, 128, 182; Owings vs. Hull, 9 Peters, 
607, 629; 2 Parsons on Contracta, 46, note U. 2 In this 
action between the plaintiff and third persons, the real trans- 
action between the plaintiff and Mann, Vail & Co., must 
govern, and if the written assignment and note do not 
show the real transaction, then either party is at liberty to 
prove the same by proof akunds, and the objection that the 
oral testmony contradicted the written agreement, cannot 
be urged by either party to suppress the real facts of the 
case. The rule, as tocontradicting written agreements, does 
not apply where the action is between 4 party to a contract 
and a third person The court, therefore, erred in exclud- 
ing the plaintiff’s proof on this pomt 1 Greenl. Ev. § 279; 
2 Starkie’s Ev., 575-6; 2 Pars on Con, 68, 69; 2 Cow. & 
EL’s Notes, p. 1487—last of Note 961; Strader vz. Lambeth, 
7 B. Monroe, 589; Champlin ve. Butler, 18 John, 169; Re 
nolds ve. Magness, 2, Lredell, 26; Venable ve. Thompson, 11 Ala, 
147; Krider vz. Lafferty, 1 Wharton, 308, 314; Noble va. Ep- 
perley, 6 Ind., 468; Pyne vs. Campbell, 36 Eng L & E, 91; 
Woodman vz. Eachnan, 10 N. H, 359; Simonton ve. Seel, 1 
Ala, 357. 8. If the transfer to Mann, Vail & Co., though 
in form absolute, was in reality conditional, and the de- 
livery was to take effect only on the happening of a certain 
event tn futuro, which did not take place, then there was no 
real transfer of the account to Mann, Vail & Co.,, but it al- 
ways remained the property of the plaintifE Lansing vs. 
Montgomery, 2 Johns, 882; Story on Sales, § 318. 4 The 
cashier, by virtue of his general powers, had a right to make 
the exchange of the account for the drafts. It was but re- 
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JuneTerm, ceiving a debt due the bank, and paying an obligation 
Soa against it, Yet the court below instructed the jury that the 
ae cashier had no authority to cancel said account and take up 
said drafts, unless specially authorized thereto by the board 
of directors. 5. The defendants procured the drafts to be 
discounted for the joint benefit of themselves and Mann, 
Vail & Co., and used the funds in their joint speculation. 
They are not, therefore, entitled to be treated as indorsers or 
sureties of Mann, Vail & Co., although the drafts are in that 
form. They were principals as much as Mann, Vail & Co., 
in reality, and were, in fact, the parties to whom credit was 
given. Nothing short of absolute payment of the drafts, 
therefore, should discharge them. There is no pretense that 
Mann, Vail & Co. ever paid the drafts, or paid for the ac- 
count. The giving of their note under such circumstances 
is no payment, without a positive agreement to that effect, 
which is not alleged. 6. The court erred in admitting evi- 
dence of the conversation of Mann, Vail & Co., and of the 
cashier, with Lathrop & Co., which were irrelevant, and in 
the instructions it gave to the jury, and in the refusal to give 
those asked by the plaintiff 

Strong & Fuller, for respondents : 

The drafts upon which the suit was brought, were not the 
property of the plaintiff, but of Mann, Vail & Co. 1. The 
assignment of the account of the bank against Bradley, Cur- 
tis & Co., to Mann, Vail & Co., was valid. The cashier, by 
virtue of his office, had power to sell a worthless account, 
and take therefor a note which he deemed to be good. If 
not originally valid, the act has been ratified by the direct- 
ors. 2. The parol evidence offered to vary the effect of 
this assignment, was properly ruled out. (1) Paro] evidence 
is inadmissible to vary the effect of written contracts. Greg- 
ory vs. Hart, 7 Wis., 582; 2 Cow. & H's Notes, 1460-1. (2.) 
The evidence was immaterial. All that the plaintiff sought 
to prove was, that there was an agreement that Mann, Vail 
& Co., should not pay the note, unless they succeeded in col- 
lecting the account, or making an offset to the drafts. Sup- 
pose they had proved this, what then? Mann, Vail & Co., 
were still the owners of the account. The plaintiff did 
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not offer to show that any time was limited, within which a 

the offset should be made. Mann, Vail & Co. had acted in____S 
perfect good faith, and used all diligence to make the offset, Baca Coux- 
If the plaintiff had been permitted to show a conditional 
sale of the account, it would only have proved an agree- 

ment which Northrop had endeavored to violate, not Mann, 
Vail & Co. To make the testimony pertinent they should 
have offered to prove an agreement by which the title to the 
account would revert, at some particular time, to the plaintiff 
The plaintiff could not be permitted to show that the account 
was sold to Mann, Vail & Co., solely for the purpose of en- 
abling them to make an offset, and then that it had prevent- 
ed them from making the offset, and thereby acquired title 
to the account. (8.) The plaintiff was estopped from con- 
tradicting its official reports to the bank comptroller, made 
under the oaths of its president and cashier, showing that it 
was the owner of the note given by Mann, Vail & Co., and 
that the amount of the principal and interest of the note 
was due to the bank on “loans and discounts”—which re- 
ports they had continuously made up to and including the 
first Monday of January, 1860. (4) The bank was estopped 
from introducing this testimony, because it had informed 
the defendants, by its financial agent, and by its records and 
reports, (with which one of the defendants, as a director of 
the bank since 1856, must be presumed to have been ac- 
quainted,) that Mann, Vail & Co. were the owners of this ac- 
count, and that the defendants were relieved from their lia- 
bility on these drafts, and the defendants had acted upon 
this information and had settled with Mann, Vail & Co. ac- 
cordingly. 3. Bradley & Curtis owning these drafts when 
they became due, if they had sold them to other parties, the 
latter would have taken them subject to all defenses which 
existed against them in the hands of Bradley & Curts. If 
Bradley & Curtis had commenced this suit, the defendants 
could have brought a suit in equity against them and Mann, 
Vail & Co., alleging that both those parties were insolvent, 
and could have compelled the offset of the account against 
the drafts to be made. Bradley, Curtis & Co. could not 
have collected the amount out of the defendants, the sure- 
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Jone Term, ties of Mann, Vail & Co., when the principal debtors had a 


1860. 


Bacors Oovn- 


vy Bang 


perfect defense to the suit, and when, too, the sureties would 
thereby lose the whole amount, although the principals had 
virtually paid it before. The arrangement between the de- 
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treated as having virtually paid the drafts, was therefore a 
safe and practicable one, and the defendants having made it 
upon the representations of the plaintiff that Mann, Vail & 
Co. were the owners of the account, and upon the express, 
formal covenant of the plaintiff that it would not do any- 
thing to hinder Mann, Vail & Co. from paying the drafts by 
offsetting the account, the plaintiff is forever estopped from 
setting up that Mann, Vail & Co. are not the owners of the 
account, 1 Cow. & H.’s Notes, p. 200 et seq.; Welland & 
nal Co. vs. Hathaway, 8 Wend, 480; Strong va. Hillsworth, 
26 Vt, 866; Cowles vs. Bacon, 21 Conn., 451. 


By the Court, Patny, J. The following is a statement of 
the facts of this case, so far as they are material to the right 
understanding of the decision of the court. Lathrop ¢ 
borrowed money of the Racine County Bank with which to 
purchase wheat. The wheat was purchased on the joint 
account of Lathrop & Co. and Mann, Vail & Co., of Buffalo, 
and was shipped to the latter for the purpose of meeting the 
two bills of exchange which Lathrop § Co. drew in favor of 
the bank on Mann, Vail & Co., for the sum of $8,000 each 
These drafts were drawn at thirty days, were accepted, and 
were discounted by Bradley, Curtis & Co., of Chicago, to 
whom they were indorsed by the bank. Before their matu- 
rity, Mann, Vail & Co. suspended payment, and the drafts 
were protested. Bradley Curtis & Co., the holders, also sus- 
pended at about the same time, being indebted to the Racine 
County Bank in a sum exceeding the amount of the drafts 
The cashier of the bank made some effort to collect this in- 
debtedness of Bradley, Curtis & Co., but failed; and in 
March, 1855, being about four months after the maturity of 
the drafts, he assigned this account of the bank to Mann, 
Vail & Co., for the purpose of enabling them to offset it 
against the drafts in the hands of Bradley, Curtis &Co. The 
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assignment was in writing, and contained an agreement that ~~ 
the bank would do nothing to hinder Mann, Vail & Co., or_____ 
their assigns, from collecting the debt or any part of it The Bacms Coux 
note of Mann, Vail & Co., payable one day after date, gp 
taken in payment Mann, Vail & Co. made ineffectual at- 
tempts to find Bradley & Curtis for the purpose of suing 
them and enforcing a set-off A suit was commenced, but 
service not obtained So the matter continued for more than 
two years, until, in the fall of 1857, the cashier procured 
from Bradley & Curtis a re-assignment of the drafts to the 
bank, to be apphed on the debt of the bank against them, 
which was the same debt that had been assigned to Mann, 
Vail & Co. The bank then commenced this suit against 
Lathrop & Oo. a3 the drawers of the drafts, and the latter 
rely on the transaction between the bank and Mann, Vail & 
Co., with respect to the drafts and the account of the bank, 
as a defense, claiming that the account against Bradley, Cur- 
tis & Co., on which the drafts were re-assigned to the bank, 
was, at the time, owned by Mann, Vail & Co, the acceptors, 
and that the drafts must be considered as paid for with their 
property, and the drawers therefore discharged 
The counsel for the plaintiff claimed that the assignment of 
the account to Mann, Vail & Co. was made by the cashier 
without the authority of the board of directors, and that it 
was not within the general scope of his power as cashier, 
and was therefore invalid But we think this may be con- 
ceded for the purposes of the case, and yet that the question 
was entirely immaterial, for the reason that it abundantly 
appears from the evidence that the assignment was ratified 
by the bank. It was regularly entered upon their books, so 
as to show fully the nature of the transaction, so far as the 
fact of the transfer of the account and the consideration for 
it were concerned. These were examined and reported cor- 
rect by committees appointed for that purpose, and the re- 
ports adopted by the board. The note of Mann, Vail & Co, 
appeared in the semi-annual reports to the bank comptroller, 
asa part of the “bills receivable” belonging to the bank, 
which reports were made under oath, Wo think the jury 
should have found a ratification of the assignment, notwith- 
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standing anything that was offered to be proved by the plain- 
tiff upon this point; and that therefore the rejection of this 
evidence, and the refusal of the court to give the instruction 
asked as to the powers of the cashier, ought not to reverse 
the judgment. 

The remaining question arises upon the evidence offered 
by the plaintiff to show that, at the time of the assignment 
to Mann, Vail & Co., it was agreed that it was for the pur. 
pose of enabling them to make the set off, and that their note 
should not be collected if they failed in making it This 
evidence was rejected, for the reason, as it seems, that it 
would vary the written agreement. The counsel for the ap- 
pellant contends that this was erroneous, and that the rule 
excludes parol evidence to vary a written agreement only 
where the question arises between both parties to it, and not 
where it arises between one of the parties and a stranger. 
Some authorites were cited which seem to sustain sucha 
distinction. But from the view we have taken we do n0 
deem it necessary to enter upon a close examination of them 
But we must say that even if such a distinction exists, andis 
properly applicable in some cases, we think there is great doubt 
of its applicability here. For if it be conceded that the nights 
of Lathrop & Co., depended upon the character of the assign- 
ment of the account to Mann, Vail & Co., then it would seem, 
necessarily, that its character should be determined according 
to its legal effect between the parties tothe instrument. For 
it would be very strange, if, as between them, the assignment 
was absolute, and vested the unqualified ownership of the 
account in Mann, Vail & Co., to say that the bank could, as 
against Lathrop & Co.,show it to be entirely different, al- 
though their rights depended on the precise effect of that 
transfer. 

But we shall not examine this point further, for the reason 
that we are of the opinion that the evidence offered by the 
plaintiff, even if admitted, ought not to have varied the re 
sult, but that giving it all the effect it could have been ent 
titled to, the jury should still, under proper instructions, have 
found a verdict for the defendants. And as justifying this 
conclusion, we will refer, in addition to those already stated, 
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to the following important facts which were established satis- Jane Term, 
factorily by the evidence: oat 

First. Although Mann, Vail & Co. suspended payment in ‘rr Bane Coun- 
the fall of 1854, yet they were considered responsible long 
after that, and after the assignment of the account to them. 
Mann himself testifies, that for two years after that assign- 
ment, they were in a condition to have secured the amount 
of these drafts. That the bank itself considered them re- 
sponsible, is evident from the assignment and taking their 
note in payment. For even the parol evidence offered upon 
this point, and rejected, went to show that if Mann, Vail & 
Co. succeeded in making the set-off, then the only recourse 
of the bank would have been upon their note. And it is 
clear that the bank would not have made this arrangement, 
which, if carried out as contemplated, would clearly have 
discharged the drawers, unless they had supposed the note 
of Mann, Vail & Co. to be good at that time. 

Second. On the same day of the assignment, the cashier 
of the bank informed Lathrop that he had made an arrange- 
ment by which Lathrop & Co. were relieved from the drafts. 
The cashier does not remember this, and does not think he 
said so. But Lathrop testifies to it positively, and both his 
testimony and Mann’s show that, in their subsequent deal- 
ings, the drafts were treated as settled, which shows that La- 
throp must have got such information from some source. 

Third. After the assignment there were extensive deal- 
ings between Lathrop & Co. and Mann, Vail & Co., which 
were conducted upon the understanding that these drafts 
were settled. 

Fourth. Before the assignment, pending the attempts by 
the cashier to obtain payment from Bradley, Curtis & Co., 
the cashier in a letter expressly requested Mann, Vail & Co. 
not to pay the drafts, with a view to enable the bank to se- 
cure their claim against Bradley, Curtis & Co., by transfer- 
ring it to Mann, V. & Co., as it afterwards did. 

We think these facts constitute a complete defense to the 
drawers. The bank and the drawers occupied the relation 
to each other of subsequent and prior indorsers) Then the 
substance of the transaction is, that the bank, the subsequent 
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roe Term, indorser, for the purpose of securing a claim against the 
__"__ holder, who has become insolvent, interferes with the pay- 
Racers Govx- ment of the paper by the acceptors, requests them not to pay, 
ea and subsequently transfers ite claim against the holders to 
them, for the purpose of having it set off against the drafts, 
thus securing its claim by the acceptors’ note, which it was 
then to collect. Atthe same time it informs the drawers that 
they are relieved from the paper, and they deal extensively 
with the acceptors for several years on that hypothesis Un- 
less we entirely misapprehend the matter, stronger grounds 
for holding the drawers discharged could not well be pre- 
sented. It is true that, at the time of these transactions, the 
bank was not the holder of the drafts. But by interfering 
with the regular discharge of the paper, for the purpose of 
collecting its claim against the holders, we think its action 
should have the same effect, as far as the prior indorsers are 
concerned, as though it had been actually the holder at the 
time. And we then think the defense is complete upon two 
grounds: First. The transaction was an extension of the 
time of payment to the acceptors. For, suppose the bank 
had, after making the assignment, paid the drafts on the 
same day, as indorsers, to Bradley, Curtis & Co., could they 
then have maintained an action against Mann, Vail & Ca 
before the expiration of the days of grace on their note? It 
would seem not. For if the agreement was, as was offered 
to be shown by this parol evidence, that the assignment was 
made for the express purpose of paying the drafts with the 
account, the bank covenanting to do no act that should hin- 
der its collection, and Bradley & Curtis being insolvent at 
the time, it would seem clear that the bank could not im- 
mediately pay the drafts, and then recover on the drafts and 
also on the note against Mann, Vail & Co., and thus shift off 
upon them its worthless claim against Bradley, Curtis & Co. 
This was therefore an agreement, if taken as claimed by the 
bank, by which it extended the time of payment to the ac- 
ceptors, at least to the extent of the time which the note of 
Mann, Vail & Co. had to run. And we think the effect of 
such a transaction should be the same upon prior indorsers, 
as though the bank had again become the holder, before the 
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maturity of the note of Mann, Vail & Co. That effect is to Jue Term, 
discharge the drawer or indorser. Burge on Suretyship, 1 hie 
211; Byles on Bills, chap. 18. oo 

The other ground upon which the defense may rest, is that 
of estoppel. It is evident that the defendants, in their sub- 
sequent dealings with the acceptors, acted upon the informa- 
tion of the cashier that they were relieved from that paper. 
It thus comes directly within the familiar principle that 
where one has made a representation, upon which another 
has acted and would, as a consequence, be injured if the first 
were allowed to deny the representation to have been true, 
he shall be estopped from denying it No one can believe 
that Lathrop & Co. would have remained inactive for three 
years, without attempting to secure themselves for their lia- 
bility on those drafts, if they had not been induced thereto 
by the representation of the cashier. Such is not the habit 
of business men of ordinary prudence. And it must be pre- 
sumed upon such facts, that they would be injured by allow- 
ing the bank now to turn round and hold them as drawers. 
It would seem a palpable violation of the entire spirit of the 
law relative to the vigilance and good faith of parties to ne- 
gotiable paper, toward prior parties to whom they intend to 
have recourse. 

And it may be observed that the very application of the 
account to the drafts which these defendants insist on, is the 
one which it was the express object of the agreement be- 
tween the bank and Mann, Vail & Co. tosecure And in 
buying back the drafts, they expressly applied that account 
as the consideration. They should then be treated as paid 
with the property of Mann, Vail & Co., and the remedy of 
the bank is on their note. To hold otherwise would be to 
allow the bank to take its chance of securing its claim against 
Bradley, Curtis & Co., through several years of delay caused 
by its own arrangement, and then, when Mann, Vail & Co. 
become irresponsible, to step in and defeat the accomplish- 
ment of its own agreement, and have recourse upon the 
drawers, who, during all this time, had taken no steps to pro- 
tect themselves on account of the very arrangement made 
by the bank. 
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or We think there was nothing in the parol evidence offered 
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that should have had any effect to change the verdict, and 
that the rejection of it ought not, therefore, to reverse the 
judgment. 

The judgment is affirmed, with costs 
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The words “legal interest,” when used in pleadings, may mean either the highest 
rate allowed by law on special contract, or that which is fixed by law in 
the absence of such contract; and where the context clearly shows that they 
are used in the former sense, they ought not to be construed in the latter. 

Where a2 lender made it a condition of a loan in this state, that the borrower 
should pay exchange on New York, in addition to the highest rate of interest 
allowed by law on special coutract, and this was done solely for the purpose 
of obtaining such excess, and with the understanding that the note was not 
to be paid in New York, but in this state: Held, that the contract was 
usurious. 

Rock River Bank v. Sherwood, 10 Wis., 280, cited and distinguished. 

Since the usury act of 1859, it is not necessary that a defendant should either 
aver or prove a tender of the principal sum loaned, in order to avail himself 
of the defense of usury. 


APPEAL from the Circuit Court for Kenosha County. 

This action was brought in August, 1859, on a promissory 
note for $2,000, dated December 1st, 1857, made by the de- 
fendants, payable to the order of the plaintiff, twenty-eight 
months after date, with interest at 12 per cent. per annum, 
payable semi-annually. The plaintiff claimed to recover 
$240, being the two installments of interest which became 
due December Ist, 1858, and June Ist, 1859. 

The defense was usury, and the answer alleged that on 
the 29th of May, 1855, the defendants, to secure the pay- 
ment of $3,800 loaned to them by the City Bank of Kenosha, 
(which was organized under the banking law of this state), 
executed their note for that sum, payable at 60 days, in- 
dorsed by one William White, which note was renewed 
every 60 days thereafter, by a note of like amount with the 
same indorser, until the 15th of October, 1856, when the 
sum of $200 (balance due upon another loan of $1,100) was 
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added, making the note $4,000; and such note for $4,000 Jane Term, 


was renewed in like manner every 60 days, until the 26th of _ 
August, 1857, when the defendants paid thereon $500 in 


"Towns 


cash, and gave their note, with the same indorser, for $3,500, Duncan et al. 


at 60 days) The answer further alleged, that on the 19th 
of September, 1855, the defendants, to secure a loan of 
$2,500 from said bank, executed a note for that sum, in- 
dorsed by said White, payable at 60 days, which was re- 
newed every 60 days thereafter, until the 15th of October, 
1857, when it was renewed by a note for the same sum, pay- 
able in 45 days from date. 

The answer further alleged, that said note for $3,800, 
dated May 29, 1855, and that for $2,500, dated September 19, 
1305, were payable to the order of said White at an oflice in 
Wall street, New York; that said notes were made by the 
defendants, and the money advanced to them thereon by 
said bank, at the dates thereof, at the city of Kenosha; and 
that at the time of the execution thereof it was corruptly 
agreed between said bank and the defendants, that the defend- 
ants should pay, in addition to the legal rate of interest, the 
amount of the exchange upon New York, which was, at 
the dates of said notes, aud at the maturity thereof, 1 1-4 per 
cent; and that the loans were made to the defendants by said 
bank, expressly upon the condition that they were to pay 
therefor, in addition to the legal rate of interest, the ex- 
change upon the city of New York, which the defendants 
promised to do; that the payee White was a resident, and 
in business in said city of Kenosha, and said bank, which 
was at all times the real owner of said notes, Lad its place of 
business in said city; that said notes were never intended 
to be paid in the city of New York, but were kept at said 
bank until their maturity, and were then renewed in man- 
ner aforesaid; and that it was at all times understood be- 
tween the said bank and the defendants, that the business 
should be transacted in that manner; that at each of the 
renewals of said notes, the dctendants, in like manner, cor- 
ruptly agreed with said bank to spay, in addition to thie le- 
gal interest, the exchange upon New York, as aforesaid, 


which agreement was expressed in each of said notes; and 
Vou. XU—81 
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that the corrupt agreement made upon the loaning of 
said moneys, in regard to the payment of exchange upon 
New York, was made by said bank with intent to ex- 

act from the defendants the payment of more than legal 
interest upon the moneys so loaned; that all of said notes 
were payable to the order of said White, and by him in- 
dorsed to said bank, but that he had no interest whatever 
in the money advanced upon the first named of either 
of said series of notes, but was an indorser for the accom- 
dation of the defendants; that at none of the renewals of 
said notes was any money advanced or loaned to the de- 
fendants; but that the sole consideration for both of said 
series of notes, was the sums of money loaned by said 
bank to the defendants as above stated. 

The answer further alleged, that on or about the 1st of 
December, 1857, the said two notes for $3,500 and $2,500, 
respectively, were surrendered by the bank to the defend- 
ants, who thereupon, in consideration thereof, and for no 
other consideration, executed three new notes for $2,000 
each, payable in twenty-seven, twenty-eight and twenty-nine 
months, respectively (one of which is the note mentioned 
in the complaint), and another for $185 58, payable in thirty 
months from that date; “that said note for $18558, wes 
given for interest and usurious exchange upon the two notes 
for $3,500 and $2,500, between the maturity of the same 
and the lst day of December, 1857;” that said four new 
notes, at the request of said bank, were made payable to 
the order of the plaintiff, who was the president of said 
bank, to whom the corrupt and usurious agreements above 
set forth were well known; that said notes were still the 
property of said bank, or if, for any purpose, nominally the 
property of the plaintiff, were taken by him with full 
knowledge that the agreements made when the money 
was loaned, as before specified, were corrupt, usurious and 
void, and made with intent to exact from the defendants the 
payment of a large excess above the interest allowed to be 
taken by law, and were received and held by him to avoid 
the defense of usury, and to allow said new notes to draw 
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larger interes: than they could have drawn had they appear- Ty 


ed to be the property of said bank. 
To this answer the plaintiff demurred, on the ground that 


Towsiee 


it did not state facts sufficient to constitute a defense, and Donnss et al. 


specified the following objections: 1. It did not show that 
any illegal interest had been paid by the defendants, or re- 

serve. by the plaintiff, on the notes in question, or received 
thereon by the plaintiff or the bank. 2. It did not show 
that any money had been reserved or agreed to be taken or 
paid contrary to law, nor that the place of payment named 
in the notes mentioned in the answer was not fixed at the 
request of the defendants, and for their accommodation. 8. 
It did not allege a tender of the principal sum loaned, ac- 
cording to law. 

The circuit court made an order sustaining the demurrer, 
from which the deferdants appealed. 

0. & & F. H. Head, for appellants: 

The coutract to enforce which suit is brought, was made 
in 1655, and so far as concerns its construcvion and validity 
must be governed by the law in force when the contract was 
made, chap. 172 of Laws of 1851; since new notes, given 
without any new consideration, to take up or renew notes 
previously given, are subject to all defenses which might 
have been inierposed to the original notes, when such new notes 
arc in the hands of the original party, or of a subsequent pur- 
chaser wich notice. Tutiill vs. Davis, 20 John., 285; Powell 
vs. Waters, 8 Cow., 696; Hackley vs Sprague, 10 Wend, 118. 
If the note was originally tainted, no tender of the principal 
sur is necessary because of the subsequent siaiute. Folsom vs. 
Blake, 3 Edw., 442. 2. A note made payable in the city of 
New York, when the place of payment is not so fixed for 
the accommodation of the borrower, or at his request, and 
upon which money is loaned upon condition thai the borrow- 
er shall pay, in addition to the interest allowed to be taken 
by law, exchange upon New York, is usurious AMarvine vs. 
Hymers, 2 Kern., 238-235; Oliver Lee & Co.'s Bank vs. 
Walbridge, 19 N. Y., 148, 145; Meritt vs. Benton, 10 Wend., 
116; Seneca County Bank vs. Schermerhorn, 1 Denio, 133 ; 3 
McLean, 601. 
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fen Sere dV ebater & Schoff, for respondent: 


1. It is not alleged in the answer that the defendants, at 


Towstss any of the renewals of the notes, paid any portion of the 
Dvaxas et al exchange, nor that the same is included in the new notes 


upon which this suit was brought, nor that the plaintiff or 
the City Bank ever required the payment thereof 2. Usury 
is not predicated, in the answer, upon the exaction of 12 in- 
stead of 10 per cent. interest, but only upon the reservation 
of the exchange on New York; and it is understood that 
the denial, in the answer, of the plaintiff's owncrship of the 
notes, was made only to allow the defendants to interpose 
the plea of usury as to that exchange. The agreement to 
pay exchange is not usurious. (1.) It is not a promise to 
pay any cerlun sum of money. (2.) It is not a promise to 
pay any sum whatever at all events. By some financial re- 
vulsion, exchange might be against and not in favor of New 
York. (8.) If it was the intention that the notes should re- 
main in the bank at Kenosha, and be paid there. then the 
bank and the plaintiff are relieved from the charge of usury, 
because the payment at the bank of the face of the note, 
with interest, would be a full payment; the reservation of 
exchange could not be enforeed. Hence, if such exchange 
were paid by the makers, it would be a voluntary payment, 
and not usury. Cuyler vs? Sanford, 18 Barb. (S C.), 843; Lee 
& (Co’s Bank vs. Walbridge, 19 N. Y., 184; Portland Bank 
vs. Storer, 7 Mass., 433. 3. If the answer states at all what 
interest the notes drew, it states that they drew seven per 
cent.; for that is the “legal rate of interest” The court can- 
not know whether the exchange between Kenosha and New 
York may not have varicd from time to time, through the 
years 1855, ‘6 and ’7, in such a manner that the several pay- 
ments of exchange added to tlic seven per cent, would not 
have amounted to more than the fen per cent. interest allowed 
by law on special coutract. The answer should state the 
precise facts upon which the usury is alleged, and the quan- 
tum of usury taken, and shut out every hypothesis which 
would render the transaction lawful. Van Santvoord's 
Plcadings, pp. 468, 469 ; 12 Barb. (S. C.), 601; 3 Hill, 564; 
Blydenburgh on Usury, p. 110; Clarke's Rep., 861 and 453 ; 
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2 Sandf Ch. R, p. 24; 2 Barb. (S. C.), 56; Howard’s New 
York Code, p. 289. The allegation that the note for $185 
58, was for interest and usurious exchange on the two large 
notes, from their maturity until the lst day of December, 
1857, is too uncertain to constitute a valid defense of usury. 
What portion of this sum was for interest, and what for ex- 
change, does not appear. All but ten cents may have 
been for lawful interest, in which case the court would re- 
ject it, presuming it to have arisen by mistake.—Counsel al- 
so insisted, that the answer should have alleged a tender of 
the principal sum, and that proof should have been made 
of such tender, and referred to Rock River Bank vs. Sher- 
wood, 10 Wis. 230. 


By the Court, Patxe, J. The first question as to the suf- 
ficiency of the answer in setting up usury, arises upon the 
construction of the words “ legal interest,” which it contains. 
It alleges a loan of money by the bank to the defendants, 
and ascries of renewals; that at the time of the loan, the 
note given therefor was made payable at the city of New 
York, with the express purpose of exacting from the bor- 
rowers the amount of exchange “in addition to the legal 
rate of interest,” and that they were required to pay, and did 
pTomise to pay, such exchange, as a condition of the loan: 
while the understanding was that the note should never be 
paid in New York, but should be kept and paid in Kenosha. 
The answer further avers that at each of the renewals the 
same condition was required, and the same corrupt agree- 
ment made to pay the exchange on New York “in addition 
to legal interest,’ as a mere cover for usury. But it is insist- 
ed by the counsel for the respondent, that the words “legal 
interest,’ as used in the answer, must be construed to mean 
interest at the rate of seven per cent, that being the rate 
fixed by law in the absence of a contract fixing a different 
rate. If those words require that construction, the answer 
fails to show usury. But they were obviously used by the 
pleader in a different sense, and as meaning the highest rate 
of interest which the law allowed the parties to contract for. 
And we tlink they are as often used in this sense as in the 
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oo Term, other, and that their true sense in any instance must be de- 


"termined from the subject matter, and the connection in 


Towsuss = which they are used. Thus if the inquiry relates to a case 
v. : ; : , : 
Dongen et al. where no rate i: agreed on by the parties, and the object is 


to ascertain what rate the law fixes in that event, the words 
“legal interest,” would naturally be under:tood to mean the 
rate fixed by law in the absence of a contract. But if it re- 
lates to a contract claimed to Ue illegal in providing for more 
than legal interest, the same words would there just as natur- 
ally, be understood to mean the highest rate allowed by iaw. 
The very point of the inquiry, namely the validity or in- 
validity of the contract, would umperatively require that 
sense. That they are so used in tuis answer is nut only 
obvious from the entire context, but at the close, where it 
avers knowledge on the pari of Zowslee, it aileses that he 
took the note with the full knowledge of the usurious con- 
tract, and that it was made with intent to exaci “a large ex- 
cess sboy2 the interest allowed to be tuken by law.” Ii Leing 
clear, therefore, that those words are used ia this answer as 
meaning ihe highest rate at wnich the parties were allowed 
by law to contract, ard what use being sanctioned by com- 
mon practice, we think it would be placing a forced construc- 
tion upon them, to say that they mean interest at seven per 
cent. Legal intevest aay as well mean thai which is le- 
gal by contract, as tha: which is icgalin the absence of a 
contract. An. where the context shows clearly that they 
were used in the former sense they ought not to be consirued 
in the latter. 

The question then remains, whether, with this construc- 
tion, the answer sets up usury. As before statci, it avers 
that the bank made it a condition of the loan, that the bor- 
rowers should pay exchange on New York over and above 
legal interest, and the note was made payable there for that 
purpose, solely with a view of obtaining more than legal in- 
terest, and with the understanding that the note was xot to 
be paid in New York, but was to be paid in Kenosha’ The 
same agreement was made at each renewal, and for the same 
purpose, and with the same lack of intention to have the 
money paid in New York. We have no doubt the facts 
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constitute usury. It is true there are cases where exchange 
between different places has been allowed to be taken in ad- 
dition to legal interest, where it appeared to have been done 
in good faith, without any intent to evade the usury law, or 
where it was done for the accommodation of the borrower 
himself But their reasoning implies that where such an ar- 
rangement is insisted on as a condition of the loan, and is 
designed as a mere device by which the lender is to receive 
more than legal interest, it would be usury. Marvine vs, 
Hymers, 2 Kern., 233; Merritt vs. Benton, 10 Wend, 116; 
Bank vs. Schermerhorn, 1 Denio, 188; 8 McLean, 601. In 
Stevens vs. Lincoln, 7 Met., 525, the exacting of exchange as 
a mere cover for usury is assumed, as a matter of course, to 
be usurious. In the case of Oliver Lee & Co.'s Bank vs. Wal- 
bridge, 19 N. Y., 184, the note was discounted in Buffalo, and 
made payable in New York city, the exchange being in fa- 
vor of the latier place. It was averred by the defendants, 
and they offered to show, that the note was made payable in 
New York merely to enable the hank to obtain the amount 
of the excuange over and above legal interest. Justices 
Comstock and ALLEN each delivered an opinion. The 
former held that it was not usury, for the reason that the law 
would not take notice of the difference in the value of mon- 
ey at different places in the same state, so as to impute usury 
to a contract male with a view to obtaining such difference 
beyond legal interest. But his reasoning would imply that 
a different rule would prevail between places in different 
states, particularly those as far distant from each other as 
New York and Wisconsin. Many of the reasons existing 
in the case of countries entirely foreign, exist in such a case. 
And our statuie itself recognizes the distinction not only 
between contracts payable within this state and those paya- 
ble without, but also between those payable in some adjoin- 
ing siate or territory and those payable in some state or ter- 
ritory not adjoining. It provides for ten per cent damages 
in the latter case, on protested bills of exchange, but only 
five where payable in an adjoining state or territury. This 
statuic does not include promissory notes, and perhaps the 
general law merchant would not entitle their holders in such 
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dere Term, cases to recover the difference of exchange, though there are 


some decisions that they may. Sce opinion of Comstocs, 


Towsurs J., pages 136-7, w here he alludes to the conflict of decisions 
Donxas ct al upon this point, and admits that, in justice, promissory notes 


and bills of exchange ought to stand upon the same footing 
in this respect. This, hoteles: is sufficient to take this case 
out of his reasoning, and to show that, as between Wisconsin 
and New York, the difference in exchange is a thing suff- 
ciently tangible and real for the law to recognize it, and to 
make usurious any agreement made to recover it, over and 
above legal interest, when made as a merc shift for that pur- 
pose and not in good faith. And it may be observed that 
SELDEN and GRAY, Justiccs, dissented ; and there is certainly 
much force in the reasoning of Justice JOHNSON, to the ef: 
fect that such a transaction would be usurious even in New 
York. Cuyler vs. Sanford, 138 Barb., 8347. Justice ALLEN 
also held that there was no usury, but upon different 
grounds. Ile scenis to rely principally upon the uncertainty 
as to whether the exchange would be in favor of the place 
where the note was made payable, when it became due. He 
alludes also to the fact that this arrangement was not insisted 
on as a condition of the loan, and says, if that had been 
done, and the agreement to pay exchange had been expressed 
in the instrument, he was not prepared to say that it would 
not have been usury. Now in this case both of those things 
are alleged to have been done, so that there is nothing in 
either of the opinions in that case in conflict with the posi- 
tion that this answer discloses usury. And it may be ob- 
served, that there is nothing in the mere fact of the uncer: 
tainty as to whether the lender will eventually gain anything 
by way of exchanye that deprives such a transaction of its 
usurious character. If he is sure, at all events, of his prin- 
cipal and interest, and stipulates even for a chance for more. 
itis usury. Cleveland vs, Loder, 7 Paige, 557, and cases 
cited; Leavitt vs. De Launy, 4 Coms., 369. 

We are fully satistied, therefore, that this answer sets up 
facts showing usury. And if it were not so held, it is ob: 
vious that not only the spirit but the letter of the usury 
Jaws would be entirely subverted. The lender ight openly 
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contract for the payment of exchange on the most distant 
states, as California or Oregon, in addition to legal interest, 
exact the payment of it, and yet take no usury. This would 
be equivalent to a repeal of the law. See also State Bank 
vs. Ensminger, T Blackf., 105. 

It scems, from the opinion of the court below, that the 
demurrer to the answer was sustained, not because it failed to 
show a case of usury, but because it did not aver a tender of 
the principal sum loaned. And this is based upon the de- 
cision of this court in Rock River Bank vs. Sherwood, which 
is said to have decided that precise point. This is a misap- 
prehension of that decision. In that case usury was not 
averred at all, but the bank having contracted for usurious 
interest, it was claimed that the entire contract was void, not 
by the usury law, but for want of power on the part of the 
corporation to make it. It was said to be as void as would 
be a policy of insurance issucd by the bank. On the other 
hand, it was contended, that, inasmuch as the bank was au- 
thorized to loan money and take securities, if it contracted 
for more interest than the law allowed, that had the same 
effect on the contract as would a similar transaction between 
individuals. And this court sustained the latter view. That 
was the entire scope of tlic decision. And that part of the 
opinion relied on by the court below, simply asserts that the 
defendant, in order to avail himself of the usury, should 
have plead it, and then have proved a tender. It does not 
hold, however, that he should have averred a tender. And 
this court has expressly decided, in several cases, that this was 
not necessary, even while the usury act of 1856 was in force. 
Platt vs. Robinson ; Loot vs. Pinney, not yet reported. But it 
was also held in the case last mentioned, that the provision 
in the act of 1856, in respect to proving a tender, (which 
had been re-enacted in the revision of 1858,) was repealed 
by the usury act of 1839. It was also held that it was a 
provision affecting the remedy merely, by imposing a con- 
dition which the courts should require to be complied 
with, before the party could have the benefit of his plea 
showing an illegality in the contract. And it was further 
held, as a consequence, that when the law imposing this 
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June Term, condition was repealed, the party was at liberty to avail 
himself of that illegality, without complying with the con- 
In reNgwiaxn dition. It was therefore erroneous for the court below to 
and Dares. . 
sustain the demurrer for want of an averment of tender in 
the answer. And under the law as it then was, and still re- 
mains, it was unnecessary for the defendants to prove it 
The order appealed from is reversed, with costs, and the 
cause remanded for further proceedings. 


In the matter of the appeals of NEWLAND and DANIELS 


Where an appeal, taken from an order of a county court, sitting as a court of 
probate, to a circuit court, has been heard by the latter on the merits, a judg- 
ment must be rendered therein, affirming or reversing, in whole or in part, 
the order appealed from, or making such other order as the county court 
ought to have made; and it is error for the circuit court to dismiss the appeal 
on the ground that no sufficient reason appears for reversing such order. 


ERROR to the Circuit Court for Rock County. 

The county court of Rock county, on petition of the ad- 
ministrator of one Spravue, ordered a sale of lands Delong: 
ing to the estate of the deceased. From this order Newland 
and Danivls each appealed to the circuit court for that coun 
ty, and that court made an order, in which, after siating that 
the cause had been brought on to rial, without a jury, by 
stipulation of the parties, and that the allegations and proofs 
of both parties had been duly heard and considered, and 
that it appeared that there were no sufficient grounds jor re- 
versing said order, it directed the appeal to be dismissed, 
with costs. 

G. W. Foster, for plaintiffs in error, conte::ded that in the 
trial of a casc taken from ihe county court to the cireuit cout 
on appeal, tue reasons assigned in the appeal are the dssues; 
and that when the cause has Ucen heard upon the merits, it 
cannot be dismissed, but must be determined ty a judgment, 
affirming, reversiag or mcdifying the orcer aypealed from 
2. The orer (so called) dismissing the appeal, being in fact 
a final adjudication of the rights of the parties, so far as that 
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court was concerne.|, was in reality a judyment, from which a Jane Term, 
writ of erzor properly lay, though not such a judgment as : 
the law requires. In re Nuwiaxp 
aud Daxra.s. 
IT, K. Whiton. contra, contend2] tuat an order of the cir- 
cuit couri 2ould not be brought up for review by a writ of 
error. 
Other points raized hz counsel ca both sides, not having 
been passed upon by the ccurt, are here omitted 


By the Court, Patxe, J. The order of the circuit court October 15. 
dismissing the appeal from the county cuurt, must be re- 
versed. Such an order would have been proper if the appeal 
from the county court had not bzea preperly perfected. But 
it was not ismissed for tiat reason. On the contrary, there 
was a hearing on the meriis, and tlic judge gives as a reason 
for disinissing the appeal, the fact that he found no sufficient 
reason for reversing the order. If that was so, then the or- 
der suoukl have been affirmed, and aut the appeal dismissed. 
RS, 1849, char. 85, § 34 The quesiion hes occurred to 
us, wheiher the «:pellant can be said to be azgrieved by this 
order, or whetner he must be assumed to be in as gcod a po- 
sition 23 ke woul have been in, if the orler of the county 
court had been affirmed. If he were to let the matter rest 
there, it would be immatevial to him which order was made. 
But wiih re-pect to pursuing the litigation further, we think 
the order dismicsing the appeal places hira in a wrong posi- 
tion. Fr he can hardly be held required or even authorized 
to make a bill of exceptions, presenting the whole merits of 
the ajpeal, for the mere purpose of determining whether it 
should be dismissed. The ierits were immaterial for that 
purpose. And if his appeal was properly porfected, he was 
entitled to the ju!gment cf the circuit court, either affirming 
or reversing the order appeaied from, in whole or in part, 
or making such oiher order as the ccunty court ought 
to have made. Then he coul.l have sustained his nghts by 
furtiier appeul on the merits, if he saw fit 

Tire order is reversed, with costs, and the cause remanded 
for furiuer proceedings. 
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June Term, The same order is made in the appeal of Allen C. Daniels, 


’ from as similar order of the circuit court in the same estate. 
Crapp 


v. 
Upson. 


Ciapp vs. Upson, impleaded with STRICKLAND. 


S. and U. had been partners in busincss as booksellers, in Mobile, Ala, under the 
name of “S, & Co.,” but in the fall of 1856, their business in that place was 
broken up by violence, and they were compelled to leave the state, which 
facts were of public notoriety. Their partnership was thereupon dissolved, 
and publio notice of the dissolution given. In the fall of 1957, S., who had 
then become engaged in the business of a bookseller at Milwaukee, in this 
state, which was conducted under the name of ‘‘S. & Co.”’ (but in which U. 
had no interest), bought goods for that trade from a merchant in New York, 
giving therefor a note signed “‘S. & Co.,”” payable to the order of the plaintiff 
in this suit. The vendor of said goods had dealt with the firmof ‘‘S. & Co.”’ at 
Mobile, during the years 1855-4, and although he had heard of the trouble in 
their business in that city, and supposed it was the reason why S. removed to 
Milwaukee, testified that atthe time of the giving of the note sued upon, he had 
no knowledge that the firm of ‘S. & Co.”’ in Mubile was dissolved, but sup- 
posed the firm in Milwaukee to be the same as it was in Mobile. The plain- 
tiff was, in 1555, a member of a firm in New York, which had dealings with 
“S. & Co.” at Mobile, and testified that he retired therefrom in 1455, and 
that at the time of taking said note he had received no notice of the disso- 
lution of the firm of “S. & Co.,’’ but had heard that they had been assailed 
by a mob in that city, and that their property was protected by the city au- 
thorities: Hedd, that the vendor was not justified in presuming that the firm 
of “S, & Co.” at Milwaukee, was the same as the former firm of that name in 
Mobile, the distance betweon the places, and the other circumstances of the 
case, being sufficient to put him upon inquiry in that respect; and that the 
plaintiff could not recover against U. upon the note. 


APPEAL from the Circuit Court for JfMlwaulee County. 

Action by Clapp against Upson and Strickland, as part- 
ners, upon a promissory note executed in the name of 
“Strickland & Co.,” and payable to the order of the plain- 
tiff Strickland suffered default, and Upson answered under 
oath denying his execution of said note, or that he was a 
partner of Strickland at the time when the note was exeeu- 
ted. On the trial of this issue, the depositions of the plain- 
tiff and one Allen were read in support of the action. 
Allen testified that he was a dealer in printers’ cards, &e., in 
the city of New York, during the years 1855, 6 and '7; that 
he sold goods to the defendants during the years 1855 and “6, 


OF THE STATE OF WISCONSIN. 


493 


at which period they were partners in the book and station- sei a 


ery business in Mobile, Alabama, under the name of “ Strick- 
land & Co.;" that he had not, at the time of the sale of the 
goods for ‘itch the note in suit was given, received notice 
of the dissolution of said firm; that he had heard of some 
difficulty at Mobile, growing out of the sale, by Strickland 
& Co., of abolition books, and supposed this was the reason 
why Strickland removed to Milwaukee; but that he had no 

knowledge of the breaking up of the firm of Strickland & 
Co. in Mobile; “that the note in this action was given for 
goods sold by the deponent to Strickland, in the name of 
Strickland & Co., while the purchaser was doing business in 
Milwaukee, to wit, on the 6th day of May, 1857, which goods 
were invoiced to Strickland & Co., as formerly when sent to 
Mobile, and that he then supposed the firm in Milwaukee to 
be the same as in Mobile.” 

The deposition of the plaintiff stated that he was in the 
paper business in the city of New York, in the year 1855, 
as one of the firm of J. S. Derrickson & Co., and retired from 
said firm in 1836; that said firm did business with the firm 
of Strickland & Co., of Mobile, and that the deponent had 
received no notice of the dissolution of said last named firm 
previous to the making of said note; that he had been told 
that the said firm of Strickland & Co. was assailed by a mob, 
and that their property was protected by the city authorities, 
but not that the firm was broken up; and that he did not 
personally know the consideration of said note of Strickland 
& Co., payable to his order. The note, which was offered in 
evidence, was for $220 51, was'dated Nov. 7, 1857, and was 
payable to the order of the plaintiff at 12 months from date. 
The record states that several letters, signed Strickland & 
Co., and bearing date in the years 1835, 6 and ’7, were read 
in evidence, to show the course of business between the de- 
fendants and said Allen, some of which were dated at Mo- 
bile and some at Milwaukee, and, among others, onc en- 
closing the note upon which this action was brought, which 
was dated Milwaukee, Nov. 2, 1857, addressed to said Allen, 
and signed “Strickland & Co.,” in which it is stated, “We 
enclose our note for $220 51, as per your request.” 
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i oe The defendant Upson, by his counsel, moved the court for 


Cape 
v. 


Upson. 


a judgment of non-suit, which was refused, and the defend- 

ant excepted. On the part of the cefense, it was proven’ 
that the said firm of Sirickland & Co., composed of the de- 
fendants, Strickland and Upson, was dissolved at Mobile in 
the fall of the year 1856, of which fact public advertisement 
was made in a daily newspaper published in the city of Mo 
bile, and by printed circulars; that previous to such 
dissolution the business of said firm was forcibly assciled 
and broken up and the parties compelled to leave the city; 
and that such forcible breaking up of said Lusiness was a 
matter of public notoriety in Movile and elsewhere. It was 
also proven, that sin-e such dissoluticn said Striciland and 
Upson had not been partners in business anywhere. 

The court instructcd the jury “that the said Allen, who 
sold the goods for which the note was given, as between him 
(Allen) and the defendant Upson, was entitled to actual no- 
tice of the dissolut.on of the firm of Strickland & Co., and 
that, in the absence of such aciual noiice, he coul-! reasons 
bly infer that the firm of Strickland & Co. in M'lwaukee was 
one and the same with the Mobile firm, and woul], in such 
case, be entitled to recover egainst Upson, in an action be 
tween them for the value of such goods; and that if the jury 
found that the note in tnis case, made by Sirickland & Ca 
to the order of the plaintiff, was delivered to Allex in settle 
ment of the bill cf goods purchased of him by Strickland, 
under the name of Strickland & Co., subsequently to the 
dissolution of Strickland & Co. at Mobile, and thai Allen 
had received no actual notice of such dissolution, then the 
plaintuf would he entitled to recover against the d-‘endant 
Upson, in this action, and that the plaintiff, in his ection upon 
said promissory note, is entitled to the same equities that 
said Allen would have been entitled to in an action by him 
against the said defendant upon an account, or upon a note 
given to himself for said goods.” To these instructions the 
defendant excepted. 

The defendant’s counsel requested the court to instruct the 
jury as follows: “1. If the jury find that the plaintiff in this 
action seeks to recover against the defendant Upson, upon 8 
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note made by the defendant Strickland, to the order of the ea 


plaintiff, after the firm of Strickland & Co. of Mobile had 
been in fact dissolved, and when Upson was not a partner 
with Strickland, and not in settlement of any bill of goods 
sold by the plaintiff to the defendant Strickland, or on ac- 
count of any dealings between them, the plaintiff will not be 
entitled to a judgment against Upson. 2. If the jury find 
that Allen knew of the breaking up of the business of 
Strickland & Co., in Mobile, this was in itself a sufficient cir- 


cumstance to put the said Allen upon inquiry as-to the con-. 


tinuance of the identical firm in Milwaukee; and having in- 
formation of such violence in Mobile, he cannot presume 
that the Milwaukee firm is the same with the Mobile firm 
There is no presumption applicable to this case, that the 
Milwaukee firm was the same as the Mobile firm; the dis- 
tance and dissimilarity between the two forbid it” These 
instructions the court refused to give, and the defendant ex- 
cepted. 

Verdict against the defendant Upson. Motion for a new 
trial overruled, the defendant Upson excepting, and judg- 
ment upon the verdict. 

Nelson Oross, for appel'ant: 

The plainiiff, as an individual, had never had dealings 
with Strickland & Co., of Mobile. Hence the notice of disso- 
lution, published in the Mobile paper, is sufficient as to hm. 
ColL on Part, 811, 312, §§ 531, 582; Lansing vs. Gaine, 2 
John., 308, 304; Ketcham vs. Clark, 6 id., 147; Graves vs. Mer- 
ry, 6 Cow., 701; National Dank vs. Norton, 1 Hill, 578; 
Mowatt vs. Howland, 3 Day, 853. 2. The principle that after 
a partnership is dissolved, one partner, dealing with a person 
who has no notice of the dissolucion, may bind his copartner, 
applics only to transactions in the usual course of business. 
Whitman vs. Leonard, 8 Pick., 177; Lernard vs. Torrance, 5 
Gill & J., (Md), 388. The transaction between Allen and 
Strickland, as to the making of this note is unusual and ex- 
traordinary. 38. As to a person entitled to actual notice o 
dissolution, under the rule, notice may be inferred from cir- 
cumstances. auldin vs. Bank, 2 Ala, 505; Coddington vs. 
Hunt, 6 Hill, 695; Irby vs. Vining, 2 McCord, 879; Whit- 
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June Term, man vs. Leonard, supra. The court therefore erred in refu- 
"__ sing to give the jury the second instruction asked by the 
oer appellant. 4 The authority of one partner to bind another 
Ureox. ceases upon the dissolution of the partnership, and the rule 
applies even to the case of a promissory note made in settle 
ment of a partnership debt, by the partner authorized to 
make such settlement. Draper vs. Bissel, 3 McLean, 275; 
Lockwood vs. Comstock, 4 id., 383; Lansing vs.;Gaine, 2 John, 
800; Lusk vs. Smith, 8 Barb. (S. C.), 570; Perrin vs. Nene, 
1 App., 855; Woodworth vs. Downer, 13 Vt, 522. He can- 
not cven renew a partnership note, (National Bank vs. Norton, 
supra; Galliott vs. Bank, 1 McMullen, 209,) nor endorse the 
notes given to the firm, so as to bind the firm. San/ord vs. 
Mickles. 4 John., 226; Parker vs. Macomber, 18 Pick., od. 
The exception to this rule is where the party taking sach 
note is a creditor of the firm whose name is signed as maker, 
holding such relations to it as to be entitled to notice of is 
dissolution. The facts in this case do not bring it within the 
exception. The plaintiff in this action is not such a party. 
The peculiar rights and equities of such a party are not eapa- 

ble of being transferred to another. 

LE. Marriner, for respondent : 

1. An ostensible partner retiring from a firm, inust, if he 
would be released from liability for the subsequent transie- 
tions of the firm, with those who have dealt with such form 
er firm, give actual notice of such retiring; and until such 
actual notice, the former partnership still exists as to all per- 
sons having previously so dealt. Coll. on Part., § 530, ef », 
and cakes cited; Story on Part, § 334, and cases cited; 
Ketcham vs. Clark, 6 Jolin., 144; Kelley vs, Hurlburt, 5 Cow., 
584; Vernon vs. Manhattan Co. 17 Wend, 524; Sane es 
Same, 22 id., 183. To this rule there is but one exception, viz, 
when the dissulution is by operation of law. Coll. on Part, 
§ 120, and cases; Story on Part., $$ 336, e¢ sey. 2 A pur: 
chaser of a note executed in the partnership name by one of 
a firm, in the partnership business, after dissolution of the 
partnership, to a former dealer with the firm, without notice 
of the dissolution, may enforce it against all the partners, 
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even though such purchaser have notice of the dissolution at 
the time of purchase. Graves vs. Merry, 6 Cow., 701. 


By the Court, Paine, J. We think the court below erred 
in applying to this case the general rule, that where a person 
known as a partner retires from the firm, he, notwithstanding 
that, remains liable to those who, having previously dealt 
with the firm, continue to deal with it without actual notice 
that he has left it. That rule is founded on the fact that 
those persons who continue to deal with the firm, do so upon 
the faith and credit of those whom they had known to con- 
stitute it, and that they have the right to assume that it re- 
mains the same, until they have some information to the 
contrary. Now it seems to us that the entire reason of this 
rule fails in this casc, the facts of which are certainly of an 
extraordinary character. Strickland & Co. did business as 
booksellers at Mobile in Alabama. The defendant Upson 
was at that time a member of the firm. Their business was 
broken up by violence, and they were compelled to leave 
the state. These facts were notorious, and were known to 
the person selling the goods to recover, for which this suit 
was brought. The firm actually dissolved at the time, and 
Upson ceased to be a member of it, though notice of that 
fact was not brought home to Allen, who sold these goods. 
Subsequently Strickland came to Milwaukee, and it seems a 
new firm was established under the old style of “Strickland 
& Co., of which, however, Upson was not a member. Then 
these goods were sold to Strickland for the establishment in 
Milwaukee, and he gave a note inthe firm name. Allen, 
the vendor, had previously dealt with Strickland & Co., in 
Alabama, and testified that he supposed it was composed of 
the same persons in Milwaukee. But the question is, had 
he a right to suppose so? Had he the same right to assume 
that to be the case, that one dealing with a firm under ordin- 
ary circumstances has, to assume that it remains composed 
of the same persons, until notified to the contrary? It seems 
to usnot. Ordinarily there is nothing to suggest an inquiry 
to the dealer. Nothing has happened to indicate the proba- 


bility that a change has taken place. Therefore the law gives 
VoL. XII—32 
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op a hirh the right to assume that no change has taken place, and 


holds those responsible to him on whose credit he thus con- 
tinues fairly to deal, until they notify him that they are no 
longer members. But here the whole case is different. The 
facts suggest at once to every mind the probability that the 
firm in Milwaakee may not be composed of the same persons 
as the firm in Mobile. It is not reasonable, therefore, for the 
dealer to assume that it is, and if he chooses to assume it, it 
should be at his own risk. Suppose Mobile had been de 
stroyed by an earthquake, or by war, and Strickland had 
subsequently been found in California, or in London, in part- 
nership with somebody, but with nothing in the firm name 
to indicate whom—could it be said that any previous dealer 
could, without inquiry, reasonably sell him goods on the 
credit of those who were members of the firm in Mobile? 
We think not. It would be unreasonable for him to do sa 
The facts before him would show that it was at least quite as 
probable that they were not members, as that they were 
And if he then deals it should be at his own risk. We do 
not intend here to establish a rule applicable to any cas 
where there may be slight circumstances tending perhaps to 
excite suspicion or suggest inquiry, or to any ordinary change 
in the place of doing business by a firm. But we do think 
that when, as in this case, the entire business of a partnership 
at its established location is broken up by violence, and one 
of the partners is found in a distant part of the world, doing 
business afterwards, under the same firm name it is true, but 
one which indicates none of the old members except himself, 
the presumption that it is the same firm ceases to be the nat- 
ural and ordinary presumption, and those who deal with it as 
such without inquiry, ought not to bind men who do not be 
long to it. 

The judgment, as against the appellant Upson, must be 
reversed, with costs, and a new trial awarded. 
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THE SeconpD Warp Bank vs. DiEpRico UPMANN, im- Tas Sxcop 
: Warp Bayx 
pleaded with Henry UPMANN. v. 
Upmann. 


A county court having civil jurisdiction, possesses the power to appoint a re- 
ceiver, in @ proper case, upon supplementary procecdings against a debtor, 
against whom a judgment has been rendered in such court. 

Such a court has jurisdiction of all those equitable remedies which were formerly 
used merely in aid of a suit or judgment at law, and which, or substitutes 
for which, the Cude has made a part of the remedy in every civil action. 

Where a sheriff returned an execution ‘‘no property,” after holding it forty 
days, but before its regular return day, and there appeared upon the exccu- 
tion, beneath such return, and of the same date, a direction from the plain- 
tif’s counsel to the sheriff, in these words, ‘‘Return as above, after diligent 
search:” J/ld, that the return was a sufficient foundation for supplementary 
proceedings, there being nothing in such return to indicate a want of good 
faith in the effort to reach the debtor’s property upon the execution. 

Case of Remington, 7 Wis., 643, distinguished. 

Where it appears upon aan proceedings, that the paecoen debtor has 
property liable to execution sufficient to satisfy the judgment, the court has 
no authority to appoint a receiver. 

A conveyed to B certain real estate, by an absolute deed, and B at the same time 
executed to A a bond, reciting that said real estate was conveyed as security 
for aloan of money, and binding himself to re-convey it upon the payment 
of the debt when it fell due; the deed and bond were recorded the day after 
their date, and the debt, though past due, remained unpaid: //eld, that the 
bond was a good defeasance in law; that the two instruments constituted, in 
law, a mortgage of the property, and that A had an estate in such property, 
which was subject to sale on exccution against him. 


APPEAL from the County Court of Milwaukee County. 

On the 7th of January, 1859, the defendants Diedrich and 
Henry Upmann, confessed judgment in the county court of 
Milwaukee county, in favor of the Second Ward Bank, for 
the sum of $2,104. Execution was issued upon the judgment, 
January 29, 1859, and returned March 17, 1859, with the 
following indorsements: “ Received Feb’y 1st, 1859, at 9 A. 
M. Filed March 17th, 1859.” “Milwaukee county, ss. I 
certify that I could not find any property in my county, 
whereof to make the amount of this execution, or any part of 
it, belonging ta the within named defendants, and return un- 

satisfied. March 16, 1859. A. J. Lanaworrsy, Shenff, Mil. 
Co., Wis.” —"Return after diligent search as above. March 
16th, 1859. Smire & SALOMON, Pl’ff’s oe tee On the 23d 
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espa of May, 1859, the plaintiff presented to the judge of said 
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court an affidavit, which, after setting forth the entry and 
dockcting of said judgment, and the issuing of execution 
thereon as aforesaid, alleged that the defendants were non- 
residents of this state, and that the sheriff had “returned the 
exccution wholly unsatisfied,” and that the judgment roll in 
the action was filed, &. The county judge, on the same 
day, made an order, based upon this affidavit, directing the 
defendant Diedrich to appear before him on the next day, 
“to make discovery on oath concerning his property, &c.” 
The defendant did not appear on that day, but, by virtue of 
a subsequent order made by said judge, was examined be- 
fore a referee on the 29th of September, 1859, when he sta- 
ted that he had held lot 11, block 10, in the 7th ward of the 
city of Milwaukee (on which was the Hotel Wettstein), in 
trust for his wife until her death, intestate, in June, 1858, 
and afterwards for her “favorite son,” who was a minor; 
that his wife had bought the property in 1847, with her own 
money, without his knowledge or request, and while he was 
in Mexico; that his name was inserted as grantec in the 
decd, at her instance, without his knowledge; that there was 
no trust expressed in the deed, and that the buildings there- 
on had cost about $20,000. The plaintiff's counsel offered 
in evidence certified copies of the following instruments: 
1. A bond of Matthias Wegmann and wife, for the convey- 
ance of said lot to Diedrich Upmann, dated May 10th, 1847. 
2. A deed of said lot from said Matthias Wegmann and 
wife to Diedrich Upmann, not expressing any trust, dated 
April 20, 1849. 38. A warranty deed of same lot from Die: 
drich Upmann to one Tiffany, consideration $3,000, dated 
November 17th, 1857, and recorded the next day. 4. A bond 
from said Tiffany to Diedrich Upmann, bearing even date 
with the deed, and recorded alsoon the next day. This bond 
recited the execution on that day, of said deed from Diedrich 
Upmann to Tiffany, as collateral security for a loan of $3,000, 
to be paid at such time as said Upmann should elect, after 
six months and before one year from that date, with interest 
according to the tenor of a note for that sum, given by said 
Upmann to said Tiffany, and bound Tiffany in a penalty of 
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$50,000 to re-convey the lot to said Upmann, upon payment eres 
of said note according to its tenor, or upon demand there-__ 


after. Tas Szconp 
z ; Warp Bayg 
Upon this and other evidence, not necessary to be here a, 
PMANN. 


referred to, the judge of the county court, upon application. 
at chambers, made an order appointing a receiver of the 
property of said Diedrich, by which, among other things, it 
was directed that all the title which said Diedrich had then, 
or had at the time of the service of the order to answer, in 
said lot No. 11, should be vested in said receiver, upon the 
execution by him of the bond, &c., in said order required, 
and that said receiver, after giving certain public notice, as 
directed by said order, should sell the right and title of said 
Diedrich in said lot at public auction, &. From this order 
Diedrich Upmann appealed to the county court, at its regular 
term, where the order was affirmed, and from the order of 
affirmance appealed to this court. 

Schurtz & Paine, for appellants, contended that the sup- 
plementary proceedings were of an equitable nature (7 Wis, 
643; 2 Duer, 658; 4 Sandf, 718; 11 How. Pr., 528), and 
that the county court had no jurisdiction of them; that that 
court had not general equity jurisdiction before the enact- 
ment of the Code of 1857, and that the Code did not give it 
such jurisdiction; that if the Code left that question doubt- 
ful, Rev. Stat., p. 652, § 46, removed all doubt. It cannot be 
maintained that that section excludes jurisdiction of regular 
chancery suits only, and not of special equity proceedings. 
The law makes no such distinction. Besides, if any chance- 
ry suit would have been regular in this case, it was the old 
creditor’s bill, An order for the examination of a judgment 
debtor is a substitute for a creditor’s bill, and is, in its na- 
ture, a new suit. 2 Duer, 658. 2. The appellant's interest 
in the land in question might have been sold on execution. 
The bond and decd were executed simultaneously, and re- 
corded, and constitute a mortyage at law. 2 Hilliard on 
Mort., 248; 1 id., 27, 876; 6 Blackf, 118; 8 id, 99; 3 id, 
52; 6 Pick., 172; 1 Eng., 269; 8 id., 112; 7 Johns., 278; 4 
id, 41; 6 id., 290; 3 Conn, 211; 2 Ohio, 224; 10 Iredell, 
269; lid. 340; 4id, 12; 8 Sumner, 474; 4 McC., 336; 3 
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Day, 397; 1 id, 98; 9 N. H, 20; 3 Ham, 526; 8 Dana, 

194; 11 Vt, 823; 21 id, 449; 7 Watts & S., 885; 1 Rob. 

(Va), 148; 17 Serg. ana Be 70; 7 Watts, 269, 404; 3 id, 188; 

6 id., 405; 2 Mass. 495; 5 id, 116; 4 id., 569; 12 id, 463; 

2 Cow., 324; 4 Kent, 141; 2 Johns Ch, 191; 14 Wend, 

63; 2 Met, 108; 6 id, 479; 13 Pick. 418; 15 id, 259; 

18 id., 548; 8 Paige, 243; 2 Greenl. Cruise, 81 n.; 1 Vern, 

7,1 H BL, 119; 1 Clark, 166; Forr., 63; 10 Shepl., 234; 

18 Ala, 246; 21 id. 92. This was the ancient form of 
mortgage. (1 IL Bl, 119; 1 Hill on Mort., 18; 2 Ves, 
219), and many modern conveyancers have adopted it 1 

Pow. Mort, 9, n. H.; 3 Md., 82; 1 Hill on Mort, 18. If 
the deed is registered and the bond to reconvey not regis- 

tered, the transaction constitutes not a legal but an equitable 
mortgage. 1 Hill. Mort., 85, and cases cited. RS, 1858, 

p. 542, § 82; 7 Watts, 268. The usual form of a defeasance 
is that the deed shall be void on payment of the debt; buta 
provision that on payment the grantee shall reconvey, 13 
equally effectual, especially if the condition recites that the 
conveyance is made as a security for money. 2 Mass, 497; 
5 id. 116; 12 id, 463; 6 Blackf, 118; 7 Humph, 121, 
431; 2 Yerg., 825; 1 Hill. Mort, 81; 2 John. Ch. R, 191; 
2 Met., 108; 6 id., 479; 15 Pick, 261; 18 id, 418. In this 
state the legal title vests in the mortgagor until foreclosure. 
7 Wis., 566. In those states where the fee is held to be in 
the mortgagee, whether before or after forfeiture, the mort 
gagor’s interest can be sold on executionat law. 1 Day, 93; 
3 id., 897; 3 Conn., 211; 5 id., 592; 1 N. H., 172; 1 South. 
268; 15 Ohio, 785; 11 B, Mon., 21; 8 Cush, 296. In 6 
Blackf, 118, it was held that a party who had executed 8 
deed, and received a bond for the reconveyance of the land 
upon the payment of a debt, had an interest in the land 
which was subject to sale on execution. 8. No trust in fa- 
vor of Upmann’s wife or child could be interposed to defeat 
the plaintiff's execution, for the deed to Upmann shows no 
trust. 4. There was no such return by the sheriff as would 
entitle the plaintiff to institute supplementary proceedings 
In re Remington, 7 Wis. 648. 5. A sale under the order of 
the county court would cut off all redemption. This was 
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a violation of the spirit, if not of the letter of our law, which re Ni 
favors redemption on judicial sales of land generally. : 
Smith § Salomon, for respondent : TemeSaooney 
1. The design of the proviso in sec. 45, chap. 117, RS, a 

1858, was to prohibit the courts mentioned in that section, 
from entertaining original jurisdiction of chancery cases. It 
could not mean to prohibit those courts from entertaining 
such proceedings as are prescribed by statute in a case other- 
wise within their jurisdiction, although such proceedings 
were formerly had only in courts of equity. 2. The sheriff's 
return was sufficient The most that can be made of the 
memorandum of the plaintiff's attorney, is a request that he 
would return the execution, after he had made diligent 
search, before the return day. Crocker on Sheriffs, §§ 422, 
424; 5 How. Pr. R, 396. But even if the appellant had 
property subject to execution, he could not be heard in this 
action, to contradict the sheriff's return of nulla bona, but 
would have to resort to his action fora false return. Orock- 
er on Shffs, § 44; 8 Wend., 202; 6 Wis, 232, 243; 2 Paige, 
418. Nor can he raise an objection to the return on this 
appeal. If he thought the return wilfully false, he should 
have applied to the court below to set it aside, or sued for a 
false return. 20 Wend. 622; R.S., 1858, chap. 134, § 88. 
3. The appellant’s interest in the lot deeded to Tiffany was 
not subject to sale on execution. The legal title was in Tif- 
fany. A court of equity would indeed consider the deed 
and bond together as a mortgage, and upon repayment of 
the money loaned, with interest, would compel Tiffany to 
reconvey the land. But the appellant’s only remedy in a 
court of law would have been by a suit for the penalty, if he 
had paid the money within the time limited, and Tiffany had 
refused to reconvey (Orton vs. Knab, 3 Wis., 576); and even 
this legal remedy had been lost by the lapse of the time 
within which payment was to be made. The appellant had, 
therefore, nothing left but a strict equity of redemption, and 
such a mere equitable right is not subject to sale on execu- 
tion. Jackson vs. Parker, 9 Cow., 78, 80, et seq.; Bogart vs. 
Perry, 1 John. Ch. R, 52. In the latter case, the equitable 
interest was coupled with possession, and the court held that 
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it could not be sold on execution. That our statute means 
to subject to sale on execution only legal estates, appears 
from sec. 70, chap. 184, R. S., 1858, which provides that the 
grantce in a sheriff's deed shall be decmed vested with the 
legal estate from the time of sale, for the purpose of main. 
taining an action for an injury to such real estate. This 
would be impossible if the grantee had only acquired a title 
to an equitable interest. 4 The appellant, when examined 
under the supplementary proceedings, disclaimed any inter- 
est in the land, and claimed to hold it in trust This shows 
the propriety of these procecdings to reach the property. 
Sale vs. Lawson, 4 Sandf., 718; Todd vs Crooke, id., 694; 
Lilienthal vs. Fellerman, 11 How. Pr. R., 528; Bloodjood vs. 
Clark, 4 Paige, 574. And the appellant, having set up such 
a claim in his answer, which is to be considered in the light 
of an answer to a creditor's bill, (Jn re Remington, 7 Wis, 
643 ; Corning vs. Tucker, 5 How. Pr. R., 16, 20), is estopped 
from now claiming that his interest should have been sold on 
execution. 


By the Court, Patne, J. In this case a judgment was r- 
covered in the county court of Milwaukee county, and an 
execution having been issued and returned nulla Lona, sup 
plemental proccedings were instituted before the judge of 
that court. The first question raised is, whether he had ju- 
risdiction of those proceedings. Before the Code that court 
had no equitable jurisdiction. The Code did not profess to 
change the jurisdiction of courts, or to confer general cquity 
jurisdiction on the county courts And a subsequent law, 
sec. 46, chap. 117, R. S., 1858, provided that the county 
courts therein referred to, having civil jurisdiction, should not 
be held to have jurisdiction in cases which had theretofore 
been cognizable only in a court of equity, except so far as to 
enable them to hear and determine any cquitable defense, 
&. It is claimed that the proceedings supplemental to exe- 
cution under the Code, are in substance the creditor's bill 
of the old equity system, and that therefore the provisions 
before referred to exclude the jurisdiction of the county 
judge. This conclusion might seem correct at first view, but 
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we think that upon careful examination it will appear incor- marr a 
rect. The argument by which it is arrived at, overlooks a : 
distinction, which seems to us quite obvious, between such i chet 


equitable remedies as might be regarded as entirely of an ioe 
ancillary character, and were merely in aid of a suit at law, ; 
and those suits which were wholly of an equitable character. 
It must be conceded that in the latter class of suits, the 
county courts mentioned in the section above referred to, 
would not have jurisdiction, except as a defense to a legal 
action. That statute not only expressly excludes it, but 
there was nothing in the adoption of the Code from which an 
intention could clearly be derived to confer such jurisdiction. 
But the same argument does not hold good with respect to 
those equitable remedies which were merely in aid of a suit 
or judgment at law, and which, or substitutes for which, the 
Code has expressly adopted as a part of the remedy in every 
civil action. The result of such an enactment is, that the 
legal remedy is enlarged and completed. Those defects are 
supplied, which under the old system made it necessary to 
resort to equity to aid the proceeding at law. The necessity 
for any separate suit is abolished, and all the powers neces- 
sary for the complete adjudication of the rights of the parties 
and the execution of the judgment, are provided for in that 
series of proceedings which, under the Code, constitutes the 
remedy in a civil action. While we concede, therefore, that 
the Code did not confer on those county courts jurisdiction 
in independent equitable suits, yet we do think that it neces- 
sarily had the effect to confer upon them power to adminis- 
ter the entire remedy in those civil suits of which they have 
jurisdiction, though some parts of that remedy obtain the 
same objects formerly obtained by a resort to equitable aid. 
This may be illustrated by reference to the power of com- 
pelling adiscovery. Under the old practice this was obtain- 
ed by a resort to equitable aid, but the Code abolished bills 
for a discovery, and, in their stead, allowed every party toa 
civil action to be examined by the adverse party. Now can 
it be supposed that in a civil action of which the county court 
of Milwaukee has jurisdiction, it could not compel such an ex- 
amination, merely because it once had to be obtained by a bill 
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inequity? On the contrary, it seems clear to us that it would 
have the power. So of the power to make an injunctional 
order in certain cases) The statute in respect to these pow- 
ers has accomplished what grew up as a mere matter of prac- 
tice in respect to new trials in actions at law. At one time 
it was necessary to resort to a court of equity to obtains 
new trial. But the courts of Jaw began to assume the power 
of granting new trials, and to exercise it with more and more 
liberality, until finally it became so fully established thats 
resort to equity was almost entirely superseded. Suppose 
this had not been done, but the practice had still remained 
to resort to a bill in equity to obtain a new trial. If then, 
the Code had provided that whenever a trial had been had, 
the party might apply to the court on motion for a new tnal, 
could it be said that this could not be done in the county 
court? We think not, and that it is equally clear that the 
Code confers on those courts all the powers which it pr 
scribes as a part of the remedy in a civil action. Suchare 
sult is entirely in harmony with its general scope and object, 
which was to establish a single, uniform system of practice, 
by which all courts might administer complete relief in such 
suits as they had jurisdiction of That it was competent for 
the legislature to confer these powers on those courts there 
is no doubt. It is only a question of intent, and of this 
there would seem to be no room for doubt, except for the 
provision above referred to, in sec. 46, chap. 117, RS. The 
statute which authorizes supplementary proceedings, says 
that the party shall be entitled to the order from the “judy 
of the court, or a county judge or a court commissioner,” & 
The “judge of the court” clearly indicates the judge of the 
court where the judgment was rendered. And construing 
all the provisions of the statute upon the subject together, 
we think the proviso in section 46, chap. 117, was designed 
only to prevent those courts from having jurisdiction in in 
dependent equitable suits, and not to prevent them from 
exercising those powers which by the Code were made parts 
of the remedy in an action at law. It follows, therefore, 
that the judge of the county court had jurisdiction of these 
proceedings. 
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We think, also, that the affidavit on which the order for 
the examination of the judgment debtor was made, as well 
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foundation for supplementary proceedings. The return cer- 
tifies that the officer “could find no property whereof to 
make the amount,” &. This includes both real and person- 
al property, and is therefore not liable to the same objection 
as the return in the case of Remington, 7 Wis, 646, which 
included only personal property, leaving the implication that 
the defendant might have real property on which to levy. 
True, it was returned by direction of the plaintiff's attorneys. 
But this direction was not given until after the sheriff bad 
held the execution more than forty days, and then they di- 
rected him to return it only after diligent search, and these 
proceedings were not commenced until after he would have 
been bound to return it by law. There is nothing in this, 
indicating a want of that good faith in attempting to reach 
the debtor’s property by the ordinary legal process, which is 
required as a condition precedent to the party’s right to in- 
stitute supplementary proceedings. ‘True, it turns out that 
the judgment debtor had an interest in certain real estate, 
but the counsel claimed, evidently in good faith, that this 
interest could not be reached by execution ; and whether it 
could or not, was the principal question discussed here, The 
facts material to that question are these: Upmann was the 
owner of the property, and conveyed it as security for a loan 
of $3,000, to George A. Tiffany. The conveyance was by an 
absolute warranty deed, but Tiffany executed at the same 
time to Upmann a bond in the penal sum of $50,000—reci- 
ting that the land had been conveyed as security for the 
loan, and conditioned to reconvey on the payment of the 
amount loaned, with interest, &. The counsel for the plain- 
tiff conceded that this, in equity, would be a mere mortgage, 
but claimed that it would be so only in equity, and that it 
not being a legal mortgage, the interest of Upmann could 
not be sold on execution. But we have no doubt that these 
instruments, executed by the parties, should be considered a 
mortgage both at law and in equity. No doctrine is more 
familiar, than that several instruments, executed together, as 
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en parts of one transaction, are to be considered together in 


determining what was the agreement. And it has accord- 


Ty Secon ingly been held in a great number of cases, which are ex- 


v. 


Upmann. 


tensiv ely cited by the appellant's counsel, that an absolute 
deed given and a defeasance taken back in a separate instru- 

ment, are just as much a mortgage as though the defeasance 
were in the deed itself And the objection made here that 
the bond to reconvey is not technically a defeasance, inas- 
much as it does not provide that on payment the deed should 
be void, has also been passed on, and it has been held that 
such a bond is a good and proper defeasance in law. Es 
kine vs. Townsend, 2 Mass, 497; Watkins vs. Gregory, 6 
Blackf, 114; Harrison vs. Trustees, §c., 12 Mass., 456; Mar 
den vs. Babcock et al., 2 Met., 103; Waters vs. Randall, 6 Met, 
482. Weare entircly satisfied with the reasoning of C. J. 
PARKER in the case first cited upon this point. In these and 
numerous other cases in all the courts of the country, such 
instruments are spoken of as mortgages—not equitable 
mortgages merely, but mortgages—which, in the absence of 
any qualifying words, must be intended to mean legal 
mortgages. Indeed in many of the cases they were legal ac 
tions, as in the case in 6 Blackf.; Fridley vs. Hamilton, 178 
& R.; Jaques vs. Weeks, 7 Watts, 267. In the latter case, the 
court says that an absolute decd with a separate defeasance 
“is to be considered zn law in the nature of a mortgage.” 
In all these cases we see no suggestion that such instruments 
amount merely to an equitable mortgage, nor do the elemen- 
tary writers upon the subject use any such qualification. On 
the contrary the distinction between a legal and an equitable 
mortgage is of a different character, and is thus stated inl 
Hill on Mort., 451: “In addition to the actual conditional 
conveyance of land, which constitutes a legal mortgage, courts 
of equity have recognized certain other liens arising from 
the implied agrecment of parties or the justice of the case, 
but not depending upon any express transfer of title. These 
are usually termed equitable mortgages.” We can sce 00 
reason, either on principle or authority, why the rights of the 
parties in the land should be held to be any different, where 
the mortgage is executed in two instruments, from what they 
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are where it is in one only. The intent and substance of the 
transaction is the same, though there may be a slight differ- 
ence as to the manner in which the grantor is to become repos- 
sessed of the property. The two instruments being execu- 
ted together as parts of one agreement, are in law but one 
agreement, and although the character of the instruments 
might be changed by recording one and not the other, yet 
where both are recorded, as in this case, their character is 
fixed, and it is notice to everybody that it is but a mortgage. 
We must hold, therefore, that the grantee had only the rights 
of a mortgagee, and the grantor had all the rights of a mort- 
gagor, and consequently that his interest might have been 
sold on execution. 

And as it appears that the interest of Upmann in the 
property was probably ample to pay the debt, and his title 
being clear, inasmuch as the parol trust of which he testified 
was void, we think a receiver should not have been appoint- 
ed, but that an order should have been made staying pro- 
ceedings, that the plaintiff might sue out a new execution 
and sell the property thereon. 4Sandf, 718; 4 Paige, 574; 
11 How. Pr. R., 528. This would leave the debtor the time 
for redemption which the statute provides. This, we think, 
ought not to be cut off in a case like this, and though it 
might possibly be preserved by an appropriate order on a 
sale by a receiver, yet it will probably be less liable to 
mistake and uncertainty if the manner prescribed by statute 
for sales on execution is observed. 

The order appealed from must be reversed, with costs, and 
the cause remanded. 


OrTON and another vj THe STATE 


The state is not liable for services of attorneys who were employed by the school 
land commissioners, to defend suits brought against them in their official 
character in the supreme court. 

It is the duty of the attorney general to defend such suits against those commis- 
sioners, when the interests of the school funds ere involved therein, and in 
case of his sickness or absence, or where he is adversely interested, the gov- 
ernor is required by the statute to employ counsel to act in his stead. 
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This action was instituted in this court, by J£ H. Orton 
and Geo. E. Bryant, under the statute concerning “actions 
against the state,” to recover for services as attorneys in de- 
fending certain actions brought against the school land com- 
missioners in this court The case is stated sufficiently in 
the opinion of the court. 


By the Court, Cotz, J. This is an action to recover the 
value of certain legal serviccs alleged to have been per 
formed by the plaintiffs for and on behalf of the state. They 
state, in substance, in the complaint, that they were employed 
in the year 1857, by the then school land commissioners, 
to defend certain suits therein mentioned, commenced and 
prosecuted against such commissioners in their official char- 
acter. The attorney general has demurred to the coinplaint, 
on the ground that it does not state facts sufficient to const- 
tute a cause of action. And we have, therefore, to deter- 
mine whether the school land commissioners had any author 
ity to employ counsel to defend suits commenced against 
them, and render the state liable for such services We 
have been referred to no provision of law giving them that 
authority, and we know of none. And the doctrine is well 
scttled that public agents can bind the government only 
when acting within the scope of their authority. But it 
was insisted upon the argument, by the counsel for the 
complainants, that as the school land commissioners were 
the agents of the state, to sell and dispose of the school and 
university lands, and to manage the school funds generally, 
as incident to their general powers and duties over these 
matters, it was absolutely essential that they should have, 
and that as a matter of Jaw they did have, the power to re 
tain counsel to defend suits commenced against them, and 
bind the state for such services; and that unless this power 
were conceded to them, they would either become personally 
liable for the employment of counsel, or would neglect to 
make any defense whatever, to the great prejudice of the in- 
terests of the state, and of the school funds We do not 
think that any of these consequences are likely to follow 
from our denying the commissioners the power to employ 
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counsel and bind the state therefor. The statute makes it 
the duty of the attorney gencral to appcar for the state, and 
to prosecute and defend all suits and proceedings, civil or 
criminal, in the supreme court, in which the state shall be 
interested or a party; and also, when requested by the gov- 
ernor, or either branch of the legislature, to appear for the 
people of this state and prosecute or defend, in any other 
court, or before any officer, in any cause or matter, civil or 
criminal, in which the people of the state may be a party or 
interested. Sec. 86, chap. 9, R.S, 1849; RS, 1858, sec 
50, chap. 10. The attorney general is the law officer of the 
government, elected for the purpose of prosecuting and de- 
fending all suits for or against the state, and it is clearly his 
duty to defend suits commenced against the school land 
commissioners, when the interests of the school lands, or 
school funds, are in any wisc involved. Many suits are 
commenced against the commissioners, which do not at all 
concern the state, but where the commissioners are made 
nominal parties to the record to enable private persons to 
litigate some claim. In such litigation, of course, the pcople 
have no sort of interest. But in all suits where the people 
are interested, it is made the duty of the attorney general to 
appear and prosecute or defend, as the case may require. 
And being elected as the law officer of the state, on account 
of his peculiar fitness and qualifications for the position, we 
are not to presume that he will not be fully competent to 
protect and guard the interests and rights of the people. 
Furthermore, the legislature have also provided that the 
governor, whenever he shall receive notice of the commence- 
ment of any suit or proceeding between other parties, by 
which the rights, interests or property of the state shall be 
liable to be injuriously affected, shall inform the attorney 
general thereof, and require him to make every legal and 
equitable defense against such suit or proceeding; and in 
any such case, or in any suit prosecuted or defended in be- 
half of the State, if the public interests require, the governor 
is authorized and required to employ such counsel as he may 
deem proper, to assist the attorney gencral, or in case of the 
sickness or absence of the attorney general, or when he may 
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sept ba be intcrested adversely to the state, to employ counsel to 
"act in his stead. Sec. 2, chap. 9, R.S., 1849; sec. 2, chap. 
Racors Co. Br. 10, R. S., 1858. These provisions of law clearly show that 
Arses. the legislature did not intend to give the school land com. 
missioners authority to employ counsel for the state. That 
authority is plainly and distinctly given to another officer of 
the government, who alone can exercise it, and render the 
state liable to pay for legal services rendered. 
The demurrer to the complaint must be sustained. 


Racine County BANK vs AYERS. 


A subscription for stock of a railroad company is not invalid merely because it is 
conditional, if the condition itself is not of such a character as to make the 
agrcement void on the ground of public policy. 

Such a subscription is not invalid because made payable upon condition of the 
location of a depot of the road in a particular part of a town through which 
the road is to pass. 

Such a subscription is not invalid because it contains a stipulation on the part of 
the company that the amount paid thereon shall bear interest until dividends 
shall be declared from the earnings of the road. 

A subscription for railroad stock made on the 5th of July, 1855, contained 6 stip- 
ulation that the subscriber might forfeit his stock after paying one-third of 
the amount subscribed, provided notice of his intention to forfeit should be 
given to the company prior to the 1st of July, 1855. Held, that such notice 
being impossible, the condition really never existed. 

Where a contract is made with a corporation by a wrong name, a suit may be 
maintained thereon by an assignee of the contract, the complaint alleging 
that the contract was made with the corporation by such wrong name. 

A railroad company may assign a stock subscription, or the amount due or & 
become due thereon. 


ERROR to the Circuit Court for Racine County. 

This action was brought to recover the amount of a railroad 
stock subscription. The complaint alleged that “The Ra- 
cine, Janesville & Mississippi Railroad Company” was incor: 
porated by an act approved April 7, 1852; that its name was 
changed to “The Racine & Mississippi Railroad Company” 
by an act approved March 31, 1855; that on the 5th of July, 
1855, said Racine & Mississippi Railroad Company had di- 
vers shares of its stock to sell, and on that day the defendant 
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agreed with said company, by the name of “The Racine, pit 
Janesville & Mississippi Railroad Company,” to purchase ten 
shares of said stock, upon the terms stated in the following pee appease 
agreement: ‘We severally agree to take the number of 
shares set opposite our names respectively, in the capital 
stock of the Racine, Janesville & Mississippi Railroad Com- 
pany, and to pay therefor $100 for each share of stock, in 
such sums and at such times as the board of directors of said 
company may from time to time direct; provided, 1. That 
not more than one-fourth of the amount subscribed shall be 
called for before the 1st of July, 1856, nor more than three- 
fourths before the 1st of July, 1858. 2. That each subseri- 
ber shall have the privilege of forfeiting the stock by him 
subscribed, and being released from any further payment 
thereon, after having paid one-third of the amount thereof; 
provided, that previous to the 1st day of July, 1855, he shall 
give written notice to the company of his intention to forfeit. 
It is further stipulated, that the amount paid on the stock 
hereby subscribed, shall bear interest at 10 per cent. per an- 
num, until dividends shall be declared from the earnings of 
said road, provided the installments are paid when called for 
as aforesaid; provided, that the depot in Burlington on said 
railroad is located by said company not further east than the 
east line of lands owned by Joseph Fey in said town of Bur- 
lington.” The complaint alleged that said Racine & Mississippi 
Railroad Company accepted and ratified said agreement, and 
entered the name of the defendant on its books as a subscri- 
ber for ten shares of its capital stock, and had ever since 
held, and still held, said ten shares ready for the defendant 
upon his making payment therefor; that said company, be- 
fore the 2d of November, 1855, located their depot at Bur- 
lington, west of the east line of the land of Joseph Fey, in 
said agreement referred to; that various calls had been made 
by said board of directors, for the payment of installments 
upon said stock, under which the whole sum subscribed by 
the defendant had become due and payable; that the de- 
fendant bad never paid one-third of the sum so subscribed 
by him, or forfeited his said stock, or given any notice to 
said company of his- intention to forfeit it; that said Racine 
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jose Term, & Mississippi Railroad Company, on the 27th of July, 1858, 


for a valuable consideration, made a written assignment of 


Racors Coux- said subscription, and of all moneys due, or to grow due 


v. 
Arers. 


thereon, to one Isaac Taylor, of which the defendant had 
due notice; and that, on the 9th of June, 1859, said Taylor, 
for a valuable consideration, assigned said subscription to 
the plaintiff, which is a body corporate under the banking 
law of this state. 

The defendant demurred to the complaint on the ground 
that it did not state facts sufficient to constitute a cause of 
action, and specified the following objections: “1. The 
agrecment set forth in said complaint does not purport to be 
entered into with the Racine and Mississippi Railroad Co., 
nor is it stated that the same was drawn by mistake, mis- 
reciting the name of the railroad company. 2. The said 
pretended agreement was to take shares in the capital stock 
of the Racine, Janesville and Mississippi Railroad Co., where- 
as, on the day said agreement was alleged to have been ex- 
ecuted, there was no such corporation, nor any incorporated 
company authorized to build a road which should touch Ra- 
cine, Janesville, and the Mississippi river, and therefore the 
contract was void for uncertainty. 3. The said agreement 
was one which the Racine and Mississippi Railroad Company 
had no right to make. (1). Because it was an agreement to 
sell shares of its capital stock for a certain price, and not a sub- 
scription to its capital stock. (2). Because it stipulated that 
the subscription should be called for in a manner not pro- 
vided by law, and was a fraud upon cash-paying stockholders 
(3). Because the company could not agree to let a stockholder 
forfeit his stock, without full payment therefor, and such a 
subscription was contrary to the charter of said company. 
(4). Because it stipulated for the payment of interest, con- 
trary to the terms of the company’s charter. (5). Because 
the company had no right to accept a subscription condi- 
tioned upon any future location of its depot at Burlington 
4. It is not alleged in the complaint that any shares of the 
capital stock of any railroad company were tendered to the 
defendant before action brought. 

Judgment for the defendant on the demurrer. 
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Cary & Pratt, for plaintiff in error : June ae 
1. A party may contract in such name as he pleases, but : 

a suit to enforce such contract must be in his proper name, Racums Cour- 
and when it satisfactorily appears that it is his contract, he peony 
can recover. Templeton vs. Craw, 5 Greenl., 417; N. Y. Afr. 

Soc. vs. Varick, 13 Johns., 38 ; Medway Cotton Man. vs. Adams, 

10 Mass, 360; Pres., Managers &c. vs. Myers, 6 Serg. & 

Rawle, 12; Ang. & Ames on Corp., § 234. 2. The agree- uy 
ment sued upon is one that the railroad company had a right 

to make. (1). It was competent for the company to agree 

that any subscriber might forfeit his stock after paying one- 

third of the amount thereof. Its forfeiture when partly paid 

for was beneficial to the company. Such a stipulation, 
therefore, could not work a fraud upon any one. New Bed- 
ford and Bridgewater T. Co., vs. Adams, 8 Mass, 138. But 

in this case the defendant could avail himself of this pre- 

tended condition only by giving notice in writing of his in- 

tention to do so, before the 1st of July, 1855, a day prior to 

the date of the agreement. The condition therefore did not 

exist Merrill vs. Bell, 6 Smedes & Marsh., 730; Hughes vs. 
Edwards, 9 Wheat., 489, 493-4. (2). The company was at 

liberty to allow interest on money paid on stock, from the 

time of its payment (3) The condition in regard to the 
location of the depot at Burlington is one which the com- 

pany was at liberty to make, in receiving a subscription, after 

it was fully organized. In some cases in New York such 
subscriptions have been held to be contrary to public policy ; 

but in this position the courts of that state stand alone. Cum- 

berland Valley R. R. Co. vs. Baab, 9 Watts, 458; Ithey vs. 

Ev. §& S. Pl. R. Co., 27 Penn. St, 261; McMillan vs. M. & L, 

R. R. %., 15 B. Mon, 218; H §& NR RK. Co. vs. Leavell, 

16 B. Mon, 858; Chapman vs. Mad R. §& L. Erie RB. KR. Co., 

6 Ohio St, 118; Curlisle vs. Terre Haute & Richmond R. R. 

Co., 6 Ind., 816; Fisker 2 & CR KR. CO, 7 id, 407; 

Central T. Co. vs. Valentine, 10 Pick., 142; Troy & Greenfield 

R. R. OQ. vs. Newton, 1 Gray, 544; N. Hf Central R. R. vs. 
Johnson, 10 Foster, 401; Pierceon Am R R. Law, 70, 71. 

8. The conditions were all for the protection of the de- 
fendant, and if any of them were void or contrary to public 
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June Term, policy, it would avoid the condition and dispense with its 
1860. performance, leaving the obligation of the stock subscriber 
Raciva Coux- in full force. Henry vs. V. & A. R BR. C., 17 Ohio, 187. 
ty Bans : 
peli 4, It was not proper for the company to deliver the stock to 
the defendant before payment in full of his subscription. 
He could at any time compel a delivery by such payment 
C. E. Dyer and Mat. H. Carpenter, for defendant in error: 
“ 1. Delivery of the shares of stock subscribed for and pay- 
ment therefor, are, by this contract, made concurrent acts 
There ought therefore to have been averred in the complaint 
a tender of such shares before action brought. Dana vs. 
King, 2 Pick., 156; Lester vs. Jewett, 12 Barb. (S C.), 502; 
Same Case, 1 Kern, 458; Bank of Columlia vs. Hagner, 
1 Peters, 455. 2. The company had no power to enter into 
the agreement upon which suit is brought The powers of 
corporations must be strictly construed. 2 Cranch, 127; 4 
id, 542; 2 Kent’s Comm, 298; Beatty vs. Marine Ins. Co., 
2 John, 109; People vs. Utica Ins. C., 15 id. 858; 7 Wis, 
59. Counsel insisted on the several objections to the 
agreement, which were specified in the demurrer, citing in 
support of the objection that it was an agreement for the sale 
of, and not a subscription to, the capital stock of the com- 
pany, secs, 1 and 2 of its charter, and Zroy §& Boston RR 
Co. vs. Tibbits, 18 Barb. (S. C.), 297; to the point that the 
company could not stipulate for a forfeiture of the stock at 
the will of the subscriber after payment of one-third of the 
amount thereof, Slee vs. Bloom, 19 John., 456; to the point 
that the company could not stipulate with any stock sub- 
scriber for the payment of interest on the amount paid in 
upon his stock, without a fraud upon the other stockholders, 
Troy é B. R. R. Co. vs. Tibbits, supra; Wood vs. Dummer, 
8 Mason, 308; Redfield on Railways, pp. 99, 597; and to 
the point that the company could not take a subscription 
conditioned upon any future location of its depot at Bur- 
lington, Butternuts § Oxford R. R. Co. vs. North, 1 Hill, 518; 
M. & B. Pl. R. OQ. vs. Snediker, 18 Barb., 317 ; Fort Hiward 
& Ft. Miller Pl. R. Co, vs. Payne, 1 Smith, 583; Fuller vs. 
Dame, 18 Pick., 472. 
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By the Court, Paine, J. Most of the questions presented June Term, 
in this case have already been determined by this court. 1860. 
The validity of conditional stock subscriptions, was assumed spk dee 
by the court in the case of The Fox River Valley Railroad 
Co. vs. Shoyer, 7 Wis., 365; and it was expressly sustained 
in the case of The Milwaukee and N. IR. R. Co. vs VANDER stadia 
argued at the last term. Undoubtedly there might be a con- 
dition annexed to such a subscription, which, from its pecu- 
liar character, might make the agreement void, as against 
public policy. But if the condition itself has no such char- 
acter, the mere fact that there is a condition, does not inval- 
idate the agreement. It is true, that in New York it has 
been held that a subscription, conditioned upon a certain lo- 
cation of the road, is void, as against public policy; it being 
supposed to introduce motives of private interest to control 
the location, instead of leaving it to be determined as public 
convenience might require. But this doctrine has not been 
adopted in other states. On the contrary, their courts have 
held such subscriptions valid. See Pierce on Am RR. 

Law, pp. 70, 71, and cases there cited. And after carefully 
considering the question, we are of the opinion that those 
courts have taken a correct view of the law. The charters 
of these companies impose such restrictions and require- 
ments upon them as, in the opinion of the legislature, the 
public interest and public policy demand. And it having 
done s0, it must be assumed that within these limits the 
company is left to accomplish the enterprise as best it 
may. And the mere fact that in some agreement it may 
appear that motives of private interest, may, to some ex- 
tent, operate in influencing its action, ought not to be 
held to make such agreement void, as against public 
policy. It is vain to suppose that such enterprises can 
be accomplished without the operation of such motives. 
They constitute the mainspring of human action, and must 
inevitably operate to a greater or less extent, in the execu- 
tion of all great enterprises of this character, and we think 
it may be safely assumed that so long as the company com- 
plies with the requirements of the charter, the struggle be- 
tween conflicting private and local interests will, from the 
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enterprise and accommodate the public generally. 

The power of the company to contract for the payment 
of interest on advance payments for stock, was also sustained 
in the case of RR Co. vs. Feld; and the assignability 
of stock subscriptions, in the cases of Downie vs, Hoover, 
Downie vs. Page and Downie vs White, at the last term. 

The only other points presented here are the following: 
It is said that this agreement does not purport to be made 
with the Racine & Mississippi RR Co., and that there is 
no allegation of any mistake, and that therefore this action 
cannot be sustained. This objection might be good, if it 
could be assumed that the Racine & Mississippi R. R Co 
was one corporation, and the Racine, Janesville & Missis- 
sippi R R. Co. another. But this, in view of the allegations 
in the complaint, cannot be assumed. On the contrary, the 
complaint expressly avers that the name of the corporation 
was changed from the latter to the former, at about the time 
of making this agreement, and that it was made with this 
corporation by its old name. If this allegation was true, 
the misnomer would not defeat an action on the contract 
Templeton vs. Oraw, 5 Greenl., 417; 18 John, 38; 10 Mass, 
860; 6 Serg. & Rawle, 12; Ang. & Ames on Corp., § 234 

The question whether it was competent for the company 
to agree that the subscriber might forfcit his stock, after pay- 
ing one-third, does not seem to be fairly presented on this 
demurrer. For the agreement is dated on the 5th of July, 
1855, and by its terms he was required, in order to avail 
himself of that condition, to give notice previous to the Ist of 
July, 1855, of his intention to forfeit. This was impossible, 
and the condition, therefore, never really existed. Merrill vs. 
Bell, 6 Smedes & Marsh, 780; Hughes vs. Edwards, 9 
Wheat., 4938-4. 

The judgment must be reversed, with costs, and the cause 
remanded for further proceedings. 
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BYRNE and another vs THE STATE 1860. 


The objection that one of the grand jurors who found an indictment, was an slien, BY*= ot al 
cannot be taken advantage of after a plea to the merits, although the disqual- Ton Siesta. 
ification was not known to the defendant until after such plea was filed. 

The words “any person not having all the qualifications of an elector,” as used in 
sec. 42, chep. 169, R. S., 1858, mean any person disqualified, incapacitated or 
disentitled to vote, from any of the causes fixed by law, and refer to the con- 
dition of the person at the time his vote is received. 

It is not neceasary, in an indictment against inspectors of an election, under the 
above section, to aver that the person from whom the vote was received, did 
not take the oath prescribed by sec. 36 of chap 7. 

4 count in an indictment charging that the inspectors of an election did know- 
ingly receive, and sanction the reception of, an illegal vote, is not objectiona- 
ble for duplicity. Where a statute makes either of two or more distinct acts 
connected with the same general offense, and subject to the same measure 
and kind of punishment, indictable separately and as distinct crimes, when 
committed by different persons or at different times, they may, when com- 
mitted by the same person at the same time, be coupled in one count as con- 
stituting one offense. 


Whether a person offering to vote bas a wager depending upon the result of the 
election, is a mixed question of law and fact, in passing upon which the in- 
spectors act in a quasi judicial capacity, and if they discharge that duty in 
good faith to the best of their ability, they are not criminally responsible 
for an error of judgment or mistake of law. 


ERROR to the Circuit Court for Dane County. 

Indictment against Byrne and Kinney, as inspectors at a 
general election in the city of Madison, for knowingly receiv- 
ing and sanctioning the reception of an illegal vote. The 
first count charges that the defendants did, as inspectors of 
said election, unlawfully and knowingly receive, and sanc- 
tion the reception of, a vote from one Pierce, he not having 
all the qualifications of an elector at such election, and being 
then and there disqualified as an elector, for the reason that 
he had made certain bets and wagers, which were then de- 
pending upon the result of said election, the defendants then 
and there well knowing that the said Pierce had not all the 
qualifications of an elector at said election, and that he was 
then and there disqualified as such elector, and that he had 
bets and wagers depending on the result of said election 
The second count was in substance similar to the first; the 
third count charged that the defendants did, as such inspec- 
tors, unlawfully and knowingly receive the vote of one 
Pierce, he not having all the qualifications of an elector at 
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shir ena such election, the defendants then and there well knowing 


Bruns et al. 


v. 
Toe Srare. 


that the said Pierce had not all the qualifications of an elec- 
tor at such election. The fourth count is similar to the 
first, except that it names one of the persons with whom 
said Pierce had made bets which were depending upon the 
result of said election. 

A motion was made to quash the indictment, for the fol- 
lowing reasons: 1. The statute under which the indictment 
is found, does not create or describe the offenses charged 
therein. 2. The first, second and fourth counts in the in- 
dictment, cach charge two separate and distinct offenses. 3. 
The indictment contains no averment of the criminal intent 
of said defendants, nor are the offenses alleged with suff- 
cient certainty and particularity. 4 There is no sufficient 
averment that Pierce lacked any onc of the qualifications of 
an elector; that he bet any thing, or was interested in any 
bet depending upon the result of the election. 5. The de 
fendants should not have been joined in the indictment. 6 
Said indictment is in other respects informal, uncertain and 
insufficient. 

The motion was overruled. 

On the tria] it was proved, among other things, that Pierce 
offered his vote to the inspectors before noon of the day of 
election, and the vote being challenged, he was sworn, and 
stated that he had made bets and had bets then pending 
upon the result of the election, for which reason his vote 
was rejected. About the middle of the afternoon, Pierce 
again offered his vote, and, under the oath which he had previ- 
ously taken, stated to the inspectors that he had withdrawn 
all his bets but one, and that had been made with one C., 
who had gone out of town, and therefore he could not find 
him in order to withdraw it. Being asked by the inspectors 
if he had put up the money upon that bet, he answered that 
he had not. The defendants were not lawyers; the other in- 
spector, J. G. Knapp, was a lawyer. Several of the witnesses 
testified that after Pierce stated that there was no money up, 
Mr. Knapp said, “I don’t know why he cannot vote.” One 
witness testified that Mr. Knapp said to the board, “ Unless 
the stakes were up, there is no bet ;” that Kinney held the 
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vote in his fingers, and looking to Knapp said, “Shall we June a 
receive the vote?” and that Byrne asked him, “ What shall 
we do with this vote?” and that Knapp replied, - done Srexsetsh 
consider that there is a bet unless the stakes are up.” This Ta Stare, 
evidence as to the inquiries made by the defendants of Mr. 
Knapp, concerning the legality of the vote, and as to his re- 
ply, was, however, contradicted by other witnesses. 

The defendants’ counsel requested the court to instruct 
the jury as follows: “1. Unless the jury shall find that 
Pierce lacked one or more of the qualifications of an elector 
mentioned in sec. 1, chap. 7, RS, the defendants must be 
acquitted. 2. The maxim that ignorance of the law excuseth 
no man, applies to acts which are voluntary, and not to acts 
done by a person in an official capacity, which he is required 
by law to do, and in doing which he is to exercise a judgment. 
In these cases he is innocent, unless he acts from a corrupt mo- 
tive. 38. A criminal intent is an essential element in every 
crime, and in determining the question the jury will consider 
the conduct of the defendants, and what they said and did 
at the time Pierce upplied to vote, and at the time his vote 
was received.” The two first of these instructions the court 
refused to give, the defendants excepting to the refusal, and 
gave the third, subject to the qualifications contained in its 
general charge to the jury, which was as follows: “The 
statute is, ‘If any inspector of elections shall knowingly re- 
ceive, or sanction the reception of, a vote from any person 
not having all the qualifications of an elector, &. The 
word “knowingly” used in this statute means guilty knowl- 
edge, that is knowing the facts—knowing such facts as make 
the elector disqualified. Itdoes not mean knowing the law; 
for in this offense, as in all others, the defendants are pre- 
sumed to know the law, and ignorance of the law, even if 
proved, would be no excuse. If you find that the defend- 
ants received the vote, knowing the facts which disqualified 
the elector, it makes no difference whether they knew the 
law or not; they are guilty. And if they did the act know- 
ingly (in the language of the statute, and in the sense which 
I have defined), no other intent need be shown to complete 
the offense. The intent with which they received the vote 
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was immaterial. The word “knowingly,” as used in the stat 
ute, imports a guilty knowledge, and if you find that they 
did thus knowingly receive the vote, they are guilty. The 
defendants are presumed to have known what facts consti- 
tuted such a bet as disqualified the elector. To complete 
such a bet, it was not necessary that any stakes should be 
put up. A promise to pay was sufficient.” To all of said 
instruction the defendants excepted. The jury found the 
defendants guilty. A motion for a new trial was made, 
upon the grounds that the verdict was contrary to law and 
to the evidence; that the judge erred in his instructions 
to the jury; that the indictment was not found and pre 
sented by a lawful grand jury; and that the verdict was not 
found by a lawful jury, in this, that one or more of the mem- 
bers of said jury were not, at the time, citizens of the United 
States. In support of this motion, the defendants produced 
the affidavits of one of the grand jurors who found said in- 
dictment, and one of the petit jurors who tried said cause, 
showing that they were not, at the time of the finding of 
said indictment, and of said trial, citizens of the United 
States; and filed their own affidavit, showing that they did 
not know of the disqualification of said grand juror or of 
said petit juror, until after the verdict of the jury was reo 
dered in this case, The court overruled the motion, and the 
defendants excepted. A motion in arrest of judgment was 
also made, for the reasons assigned upon the motion to quash 
the indictment, which motion was overruled, the defendants 
excepting, and judgment rendcred upon the verdict. 
Samuel Crawford and J. P. Atwood, for plaintiffs in error: 
1. The disqualification of the grand juror was available 
on a motion in arrest of judgment. 6 Wend., 386; 36 Me, 
128; 2 N. H, 349; 7 English, 680; 7 Yerger, 271; 12 Tex, 
252; 9id., 65; 11 id, 261; 1 Chitty’sCr. Law, 307; Whar- 
ton’s Am. Cr. Law, 121-2; 1 Gratt, 556; 2 Hale, 155. 2 
The crime defined by the statute under which the indictment 
was found, is that of receiving, &c., “a vote from any person 
not having all the qualifications of an elector.” The qualifica- 
tions of an elector are defined in sec. 1, Art 8 of the consti- 
tution. Pierce had them all, even though deprived by statute 
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of the right to vote at that election. 8. The-inspectors were cr 
obliged to receive Pierce's vote, if at the time of voting he ‘ 
answered satisfactorily all the questions put to him by the Brexsetal. 
inspectors, and took all the oaths required, particularly that Tas orare. 
prescribed in sec. 36, ch. 7, R S., and the indictment is de- 
fective in failing to allege that he did not doso. 1 Chitty’s 
Cr. Law, 284; Archbold’s Cr. PL, 64; 1 Starkie’s Cr. Law 
(2 ed.), 219; State vs. Barker, 18 Vt, 185; State vs. Butler, 
17 id, 149; Com. vs. Thurlow, 24 Pick., 379; Crandall vs. 
The State, 10 Conn., 389. 4. The 1st, 2d and 4th counts 
each charge two distinct offenses—the receiving of the vote 
and the sanctioning of its reception, and are bad for duplic- 
ity. The 3d charges both the defendants with receiving the 
vote, whereas only one should have been indicted for receiv- 
ing and the other for sanctioning. The verdict was general. 
5. Inspectors of election act judicially in receiving or reject 
ing votes, and cannot be held civilly, much less criminally, 
liable for errors of judgment In support of this position 
counsel cited 3 Jones, 339; 1 Mod. 184; 2 Doug., 426, 465; 
1 Day's Cases, 315; 2 Caines’ Cases, 314; 11 John, 83, 114, 
150; 15 id., 282; 18 id., 119; 1 Denio, 214, 601; 3 id, 117; 
21 Barb., 207; 24 id, 422; 2 McLean, 19; 3 id, 574, and 
numerous other cases. 

S& U. Pinney, on the same side, cited in support of the 
point last mentioned, 1 Term Rep., 653; 41 E. CO. L, 280; 
66 id, 289; 2 Leigh, 715; 1 Mass, 227; 15 Wend, 277; 
Bro. Parl. Cas, 49; 2 Bay, 1; Com. vs. Aglar, Thacher’s 
Crim. Cases; 9 Met., 268, and numerous other cases. 

J. H. Howe, attorney general, for the state. 


By the Court, Dixon, C. J. None of the authorities October 15. 
cited by the counsel for the plaintiffs in error sustain the po- 
sition that, where knowledge of the disqualification of any 
of the grand jurors by whom the indictment was preferred, 
does not come to the accused until after the trial and verdict, 
he may then avail himself of such defect by motion in arrest 
of judgment. Whilst in some of the states it is held that 
objections like the present, which do not go to the character 
of the juror, but are strictly legal and technical in their na- 
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a a ture, can only be taken by way of challenge and before the 
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indictment is returned and filed (8 Wend., 314; 6 id., 386; 
9 Mass, 107), and in others that they may be plead in abate- 
ment (1 Grat., 556; 7 Eng., 6830; 7 Yerg., 271; 12 Texas, 
252), and in others still that they may be shown by motion at 
the time the defendant is arraigned (4 Greenleaf, 439; 36 
Maine, 128), it is agreed in all that they cannot be listened 
to after a plea to the merits) The delays and inconveniences 
in the administration of criminal justice which would follow 
from the adoption of a different rule, would be immense, and 
the ends of substantial justice would not be in the least pro 
moted by it. There was therefore no error in the ruling upon 
this point. 

In giving a construction to the statute under which the 
indictment was found, we cannot adopt the distinction made 
by counsel between the positive and negative qualities of 
the voter, or those things which under the constitution and 
laws are said to give, and those which are said to take away 
from the individual, the elective franchise. We cannot fora 
moment believe that the legislature, in framing and passing 
the statute, contemplate or intended to recognize such a dis- 
tinction. On the contrary it seems to us plain that the word 
“qualifications” was not used in the limited sense in which 
it occurs in the constitution, but with reference to its more 
enlarged meaning when all the laws touching the privilege 
of the party offering to vote were applied to the facts of the 
case. Violations of the laws with respect to those things 
which are necessary to confer, and those which are declared 
to destroy the privilege where it once existed, are equally 
within the mischiefs which the act was designed to prevent; 
and the restriction of its operation to cases of the first class 
would manifestly defeat the intention of the legislature. The 
language used, when understood according to its ordinary 
grammatical signification, is broad enough-to cover both. The 
words “any person not having all the qualifications of an 
elector” are equivalent in their effect and meaning to the 
words any person disqualified, incapacitated or disentitled, from 
any of the causes fixed by law, and refer of course to the state 
or condition of the person at the time his vote is received 
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The case made by the testimony is therefore within the pro- abc ta 
visions of the statute. 

It was not necessary to state in the indictment that the Brax= et aL 
person from whom the vote was received did not take the Ta Stars. 
oath prescribed by section 36, of chapter 7 of the Revised 
Statutes. The rule seems to be universal that where the 
exception is in a separate section of the statute, or in a pro- 
viso which is distinct from the enacting clause, it then be- 
comes a matter of defense which the prosecution need not 
anticipate or notice. In order to become material for him to 
negative, it must be contained in and form a part of the en- 
acting clause itself Here the enacting clause, so far as the 
offense charged is concerned, is the first division of section 
42, chapter 169, and the exception is found in section 39.of 
chap. 7. No direct reference is made in the enacting clause 
to section 39 or any other part of chapter 7, nor is the same 
or any part of it incorporated into it. It is true that we are 
obliged to look to chapter 7 to ascertain when an offense has 
been committed, and the defendants, in a proper case, might 
be compelled to rely on its provisions to confirm their inno- 
cence; but this does not make that chapter a part of the en- 
acting clause, as was,contended by counsel. Counsel referred, 
and very properly, to the provisions of the constitution to 
ascertain what were the qualifications of the elector, and if 
it be true that chap. 7 be a part of the enacting clause, then 
why is not the constitution and all other laws which have a 
bearing upon the question? To hold that the prosecutor 
was in this case bound to aver that Pierce did not take the 
oath prescribed by section 36, would be to impose on him 
the intolerable burden of denying in advance all the de- 
fenses which the accused might by law set up or urge. It 
was properly omitted in the indictment. 

The objection of duplicity is untenable. The rule is well 
settled that, where a statute makes either of two or more 
distinct acts, connected with the same general offense and 
subject to the same measure and kind of punishment, in- 
dictable separately and as distinct crimes, when each shall 
have been committed by different persons or at different 
times, they may, when committed by the same person at the 
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ves ie same time, be coupled in one count, as constituting altogether 


Branz et al. 


v. 
Tas Srarz. 


but one offense. In such cases the several acts are consid- 

ered as so many steps or stages in the same affair, and the 
offender may be indicted as for one combined act in viola- 
tion of law; and proof of either of the acts mentioned in 
the statute and set forth in the indictment will sustain a con- 
viction. Among the numerous authorities on this subject, 
we refer to the following: J2. vs. Bowen, 1 Denison's C. C., 21; 
State vs. Fletcher, 18 Mo., 425; State vs. Morton, 27 Vt, 310; 
Mackey vs. State, 3 Ohio St, 863; Stoughton vs. State, 2 id., 
562; Commonwealth vs. Twitchell, 4 Cush., 74; Hinkle vs. Com., 
4 Dana, 518; and State vs. Price, 6 Halst., 203. There can 
be no doubt that the receiving and sanctioning the reception 
of a vote, under the circumstances stated in the statute, are 
distinct offenses, and when committed separately may be in- 
dicted as such, but the indictment is not double or uncer- 
tain because both are joined in the same count for the rea- 
sons above stated. According to the authority of Mr. Chitty, 
it may indeed be doubtful whether the objection of duplicity 
can be urged in any case of misdemeanor. At page 54 of 
the 1st volume of his treatise on criminal law, he says: ‘In 
the case of misdemeanors, the joinder of several offenses will 
not, in general, vitiate in any stage of the prosecution. For, 
in offenses inferior to felony, the practice of quashing the 
indictment, or calling on the prosecutor to elect on which 
charge he will proceed, does not prevail But on the con- 
trary, it is the constant practice to receive evidence of several 
libels and assaults upon the same indictment. It was indeed 
formerly held that assaults on more than one individual 
could not be joined in the same proceeding, but this is now 
exploded.” 

It is very possible, as was contended by the counsel for 
the state, that the language of the record does not express 
the views of the learned judge who presided at the trial in 
the circuit, nor accurately convey the ideas which he intend- 
ed to give to the jury, but that is a matter which we cannot 
notice. We must be governed by the record as we find it, 
and by the charge as we understand and as we suppose the 


_ jury must have understood it, According to the record, we 
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are informed that the jury were told that if the plaintiffs in anea0. 
ertor knew the facts which were relied upon as constituting, ——____ 
and which the judge held did constitute, such a wager as B= aL 
disqualified Pierce, then they were guilty of the offense de- T=™ Stare 
scribed in the statute, and that it made no difference whether 
their receiving, or sanctioning the reception of, his vote under 
such circumstances, was or was not the result of an honest 
but misguided judgment on their part, of the law arising 
from those facts, and that an honest ignorance of the law 
would not excuse them when thus‘acting These instruc- 
tions are so obviously incorrect, and the opposite proposition 
60 strongly fortified by the principles of natural reason and 
justice, that it needed not the vast array of authorities cited 
by counsel to establish it Whether there was a wager, was 
& question of law and fact combined, in passing upon which 
the plaintiffs in error were acting in an official and quasi ju- 
dicial capacity, and were bound to determine the law as well 
as the facta 4They were obliged by law to act and todecide 
upon the qualifications of every person offering, as a duly 
qualified elector, to vote at the polls at which they presided. 
When those qualifications were, by some proper method, 
called in question, and when so acting, the most that reason 
or justice could require of them was a bona fide effort to 
discharge their duties according to the best of their know- 
ledge and ability; and if, in so doing, they committed an 
obvious but sincere mistake of the law or error of judgment, 
they are not criminally responsible therefor. The law only 
required of them true candor and sincerity, and it will only 
punish them for corruption and falsehood—for acting contra- 
Ty to their own sense of duty and the dictates of their own 
consciences. In this sense we understand the word “know- 
ingly” to be used in the statute: that is, knowing that their 
duty and the obligation of their oaths commanded them to 
act otherwise. Itis the wicked intent or corrupt motive 
which the laws punish as a crime, and it cannot be supposed 
that it was the intention of the legislature, in this instance, to 
substitute for them the upright but misdirected efforts of the 
mind or judgment of one whose action was not voluntary 
but in obedience to the requirementsof the law. The max- 


528 


June Term, 


CASES IN THE SUPREME COURT 


im that ignorance of the law will not excuse, could only be 


_______ applied to this case so far as to prevent the plaintiffs in error 


Rann 


Quwnison, 


October 15." ° 


from setting up their ignorance of the penalties inflicted by 
it as an excuse for their willful violation of the duties which 
it imposed upon them. This they clearly could not do 
Upon this last point the judgment of the circuit court is 
reversed, and a venire de novo awarded. 


RABN, administrator, vs. GUNNISON. 


Whether the law requires a summons, under the present practice, to be tested, 
quere. 

A summons in an action in a county court was tested in the name of the judge of 
the circuit court for that county: Held, that the matter of the attestation 
did uot involve ‘the merits of the action or any part thereof,’’ or “affect s 
substantial right,”’ and that an appeal does not lie from an order denying 8 
motion to strike out the summons and complaint for irregularity and incoa- 
sistency, and to set aside a judgment regularly rendered in such action, for 
want of an answer. 

Where s motion to open a judgment and allow the defendant to answer, was de 
pied, but no appeal was taken from the order denying the motion, the order 
is not before this court for review. 


APPEAL from the County Court for Milwaukee County. 

The nature of this case appears sufficiently from the opin- 
ion of the court 

Small & Cogswell, for appellant, contended that an appeal 
lay from the order of the court denying the motion to vacate 
the judgment for irregularity in the summons (EK. D. Smith, 
349), and that the summons was uregular. 1 Code Rep, 
118; 2 id, 75; 4 How. Pr. R, 154; 5 id, 233, 241. 

Von Deutsch & Winkler, contra, contended that the order 
did not involve the merits of the action or any part thereof, 
and cited 10 How. Pr. R, 89, and 4 id, 329. 


By the Court, Pawns, J. This action was commenced in 
the Milwaukee county court. This appeared on the face of 
the summons served, but it was irregularly attested in the 
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name of the judge of the circuit court. Before the time for vane 


answering expired, the counsel for the defendant served no- 
tice of a motion to strike out the surmmons and complaint 
for this irregularity. But he obtained no order staying pro- 
ceedings, and when the time for answering expired, judg- 
ment was regularly entered for want of an answer. The 
motion to strike out the summons and complaint for irregu- 
larity was afterwards brought to a hearing, the defendant 
claiming that the judgment should be set aside for that pur- 
pose, and it was denied. From the order denying it, this 
appeal is taken. 

The counsel for the respondent Fiairits that the appeal 
should be dismissed for the reason that the order is not 
appealable. And we areof that opinion. It seems impossi- 
ble to say that the mere matter of having a summons properly 
attested involves the “merits of the action or any part there- 
of,” or “affects a substantial right.” We have great doubt 
whether the law requires a summons under the present prac- 
tice to be tested. There is no such requirement in chap. 124, 
R. S,, which relates especially to that subject. If necessary 
at all, it results from chap. 136, which provides that all writs 
and process issuing from courts of record in this state shall 
be tested and sealed, & But it is very questionable wheth- 
er a summons under the present practice is a writ or process 
within the meaning of this chapter or of the constitutional 
provision as to the style of writs. It is more in the nature 
of a notice from the plaintiff to the defendant, than of a 
mandate issuing from the state through its judicial tribunals, 
Before the Code was adopted, suits were authorized to be 
commenced by filing a declaration, entermg a rule to plead 
and serving notice thereof on the defendant. RS, 1849, 
chap. 90, sec. 8. So the action of ejectment was required to 
be commenced in that way. RS, 1849, chap. 106, secs 5 
and 12. Those notices were not writs or process, within the 
meaning of the constitution, yet they were substantially like 
the summons of the Code If this view is correct that a 
teste was not required by law, then this order certainly was 
not appealable. 10 How. Pr., 89. But even if the statute 
directs the summons to be tested, my own opinion still is 
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dep be that the order would not involve the merits, or affect a sub 


Ragn 
v. 


Gunnison. 


stantial right, within the intention of those provisions relating 
to appeala. I have always been of the opinion that those pro- 
visions were intended to have a more restricted meaning 
than has been given them by some cases in New York 
They have held that all orders were appealable, except 
those relating to matters of practice which were entirely un- 
der the control of the court below and not regulated by pos- 
itive statute. 4 How. Pr., 882. The opinion there delivered 
admits that there is a difficulty in arriving at the exact mean- 
ing of the language of the statute, and suggests several 
somewhat refined constructions, which are rejected, and the 
one just suggested is adopted as being a “rational, exact and 
well defined construction.” But I confess it seems to me 
that the obvious intention of the statute was to confine the 
right of appeal from orders, to those which are not only not 
addressed to the mere favor or discretion of the court be 
low, but which also have some effect upon those rights which 
are litigated in the suit, and that it was not intended to 
give an appeal from every order relating only to the form or 
ceremony of the proceeding, even though in respect to mat- 
ters regulated by statute, where the order could have no pos- 
sible effect upon the rights litigated in the suit. I know of 
no better illustration of my position than the one presented 
by this case, assuming that the law required a summons to 
be tested. If the law directed it, of course it would not 
have been left to the controlof the court, and the order re- 
fusing to set aside the summons would, according to these 
New York cases, be appealable. But is it not obvious to 
every mind that the order in such case would have had no 
more effect upon the rights of either party connected with 
the subject matter of the suit, than it would if the statute 
had not required the summons to be tested? It seems tome 
so. Suppose the statute had said that the summons should 
be written in a beautiful handwriting, and the defendant had 
moved to strike it out because not so written. Would it not 
seem trifling to say that an order refusing, “involved the 
merits of the action?” Yet it would, within the rule estab- 
lished by these cases. 
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Suppose in such case, after the order refusing to strike out obi 


the summons, the defendant should not appeal but should 
plead to the merits, and the suit should be tried and judg- 

ment recovered against him. Could the order be reviewed 
here, as an intermediate. order “involving the merits and ne- 
cessarily affecting the judgment,” under the provision au- 
thorizing such orders to be reviewed? Or would it be an 
error “affecting a substantial right” within the meaning of 
sec. 40, chap. 125, which provides that the court shall, “in 
every stage of an action, disregard any error or defect in the 
pleadings or proceedings which shall not affect the substan- 
tial rights of the adverse party, and no judgment shall be re- 
versed or affected by reason of such error or defect?” I 
think not, but on the contrary, that the phrases “involv- 
ing the merits” and “affecting a substantial right,” relate only 
to the subject matter of the litigation, and not to mere mat- 
ters of practice which cannot affect that, whether regulated 
by statute or not. I think the word “merits” has a settled le- 
gal meaning, excluding the latitude given to it in those ca- 
ses. “Pleading to the merits,” is a phrase of long standing, 
and distinguishes those pleas which answer the cause of ac- 
tion, and on which a trial may be had, from those which are 
of a different character. 1 Chit Pl, 510. “ Merits” is thus 
defined in Burrill’s Law Dic: ‘Matter of substance in law, 
as distinguished from matter of form.” Matter of mere form, 
where it is prescribed by statute, becomes, under the New 
York cases, matter of substance, and a motion to strike out a 
summons for want of a teste, should be regarded as a plea to 
the merits. I think the statute used those words in a more 
restricted meaning, and that the order in question was not 
appealable. 

The case shows a subsequent application, upon affidavit 
disclosing the defense and excusing the default, to open the 
judgment and allow the defendant to answer. But he did 
not appear at the hearing, nor was any appeal taken from 
the order denying the motion. That order therefore is not 
before us. 


The appeal taken is dismissed, with costa 
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OGDEN vs. THE STATE. 


To sustain an indictment against a person charged as an accessary before the fact 
to the commission of a felony, it is necessary for the state to establish the 
guilt of the principal felon, as well as that the defendant was an accessary ; and 
confessions of the principal that he committed the crime, are not edmissible 
as evidence of bis guilt, upon the trial of the accessary, such confessions be. 
ing, as to the latter, only hearsay. 


ERROR to the Circuit Court for Portage County. 

The case is stated in the opinion of the court. 

Sessions & Reed and Geo. B. Smith, for plaintiff in error. 
J. H. Howe, Attorney General, for the state. 


By the Court, Dixon, C. J. The only point raised by the 
exceptions appears to the court clearly in favor of the pns 
oner. He was indicted under the provisions of sec. 2 of 
chap. 172 of the Revised Statutes, as for a substantive felo 
ny, being charged as an accessary before the fact to the crime 
of arson, said to have been committed by burning the bam 
of one John Bourcies in the county of Portage This and 
the succeeding section are borrowed from section 9, chap. 
64, of the English Statutes, 7 Geo. IV. It enacts that every 
person who shall counsel, hire, or otherwise procure, any of: 
fense to be committed, which shall be a felony, may be in- 
dicted and convicted as an accessary before the fact, either 
with the principal felon, or after the conviction of the princa- 
pal felon, or he may be indicted and convicted of a substantive 
felony, whether the principal felon shall or shall not have been 
convicted, or shall or shall not be amenable to justice, and 
in the last mentioned case, may be punished in the same 
manner as if convicted of being an accessary before the fact 
Sidney Wright, who, it is alleged in the indictment, was the 
principal felon, had made his escape, and it does not appear 
that any indictment was ever preferred against him. 

The felony is charged to have been committed by Wright 
on the 81st day of August, 1859. The only evidence offered 
on the trial, of the guilt of Wright, was his admissions made 
to Darius Dodd and Stiles Wheeler, two of the witnesses pro- 
duced and sworn on the part of the state. Dodd testified that 
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he resided in the county of Portage, and knew Wright; that J=ze 1860.” 


after the fire, and in the month of March, 1860, he had a 
conversation with him in relation to it, at the city of Du- 
buque, in the state of Iowa, and that Wright said he burned 
the barn by lighting matches and putting them in the straw 
in the night time. Wheeler testified that he saw Wright the 
next morning after the barn was burned, when he said, “ he 
had better get out of this, that he had burned the barn.” 
This was all the testimony offered concerning Wright’s guilt 
or connection with the affair. To its reception proper ob- 
jections and exceptions were taken by the prisoner. 

It is very evident that upon this testimony the conviction 
cannot be sustained. In order to establish the guilt of Ov- 
den, it was first incumbent on the prosecutor to prove the 
guilt of Wright as alleged in the indictment This done, he 
must then prove that Ogden previously procured, hired, ad- 
vised or commanded Wright to commit the felony. Both 
these facts must be established by competent evidence. Now, 
however the confessions of Wright, as to the first, might 
have been used against him, had he been indicted and put 
upon his trial, it is very evident that as against Ogden they 
were wholly inadmissible. As to him they were mere hear- 
say, and open to all the objections which exist to that kind 
of testimony. For however clearly it may have appeared 
that Ogden counseled and advised Wright to commit the 
offense, yet if Wright never did so in point of fact, and the 
barn was set on fire by some one else, or by other means, 
then Ogden was innocent of the crime with the commission 
of which he stood charged. 

If such admissions were to be received, Wright, after the 
advice was given, but without having acted upon it, and be- 
ing innocent, and believing that his personal safety would 
not thereby be endangered, might make them, from feelings 
of ill-will and hatred to Ogden, for the sole purpose of deceiv- 
ing and misleading others, and betraying him into the con- 
yiction of an offense of which he knew him to be inno 
cent. They were made privately, and without the sanction 
of an oath; the jury had not the advantage of observing 
his deportment, or the manner in which his statements 
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J 7 ier were made; no opportunity was afforded to ascertain wheth- 
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er he was friendly or hostile to the accused; he was sub- 
jected to no cross-examination, and his motives, means of 
knowledge and situation, could not be inquired into and ex- 
posed. For authorities on this question see 1 Russ on 
Crimes, 8th American edition, page 43, and notes, and cases 
there cited. 

The judgment of the circuit court is reversed, and a ven- 
tre de novo awarded. 


PrEeGLow vs. THE STATE 


This Court cannot take notice of proceedings had upon the trial of s criminal 
sction, although the minutes of them, as taken by the clerk or judge, are 
returned by the clerk as a part of the record. They must be embraced ins 
bill of exceptions in order to become a part of the record or be entitled to 
notice. 

A statement in the record in these words, “Prisoner in court, and sentenced by the 
court as fullows: That the said F——-P—— be sentenced to state’s prison” 
&c., purports to be merely a recital or memorandum by the clerk, and cannot 
be regarded as the record of a judgment of a court, 

If a sentence of imprisonment in the state prison omits to direct that the convict 
be punished by confinement at hard labor, it is erroneous. 

In such a case this court remits the record to the court below, with a direction 
that it proceed to give judgment upon the conviction according to law, 


ERROR to the Circuit Court tor Manitowoc County. 
Indictment against Peglow and one Franz, for murder. Plea, 
not guilty. They had separate trials, and the former was 
found guilty of murder. There was no bill of exceptions - 
signed or filed. The record entry as to the judgment or sen- 
tence pronounced, appears in the opinion of the court. 

E. Fox Cook: for plaintiff in error. 

J. H. Howe, Attorney General, for the state. 


By the Court, Dixon, C. J. The facts disclosed by the 
record in this case, bring it directly within the principles re- 
cognized and established by this court in the case of Bene- 
dict vs. The State, decided at the present term. No bill of 
exceptions was made, signed, or filed, and consequently we 
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can take no notice of any of the proceedings which were had ee 


after the arraignment and plea, and before verdict, although 
the minutes of them taken.by the clerk or the presiding judge 
have been returned as a part of the record. There exists no 
valid objection either to the form or substance of the indict- 
ment, plea and verdict, and the sufficiency of the judgment or 
sentence which was supposed to have been pronounced, alone 
remains for our consideration. This is open to the same 
criticism as that in Benedict’s case. In form it more nearly 
resembles that in which judgments are usually awarded, than 
the one which was given in his case, but nevertheless it is in 
this respect defective. It does not purport to be the act 
and adjudication of the court, but the memorandum or re- 
cital of the clerk of what had taken place. It should appear 
to be the order and judgment of the court itself, and not 
the sketch or narrative of the clerk. After the title of the 
action and the day of the month, it is as follows: “Prisoner 
in court, and sentenced by the court as follows, to-wit: that 
the said Ferdinand Peglow be sentenced to state’s prison, at 
Waupun, for the term of his natural life, and that ten days 
of each year be passed in solitary imprisonment.” Here the 
court does not consider, order and adjudge, that the defend- 
ant, the said Ferdinand Peglow, be punished by confinement 
at hard labor in the state prison, for the term of his natural 
life, and that he be solitarily imprisoned for the period of 
ten days in each and every year of his said confinement, but 
the clerk merely says that the prisoner was “sentenced” so 
and so. “It is the saying of the clerk, and not the consider- 
ation of the court” See Wheeler vs. Scott, 3 Wis., 362. 

The supposed sentence is likewise fatally deficient in not 
directing the convict to be confined at hard labor. This es- 
sential part of every sentence, where the punishment of im- 
prisonment in the state prison is awarded, is altogether omit- 
ted. See section 5, chap. 150, Revised Statutes, 1849, same 
as section 5, chap. 181, Revised Statutes, 1858. 

The judgment which the law authorizes and requires, has 
never been pronounced, and the case stands as if no attempt 
to do so had ever been made. 

The circuit court is, therefore, directed to proceed to give 
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se ae judgment in this case, in accordance with the requirements 
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of the law. Let the record b@mitted to the court below, 
with directions to that effect. 

The plaintiff in error, being illegally confined in the state 
prison, should be delivered into the custody of the sheriff of 
the proper county, who will retain him until the proper sen- 
tence be awarded. 


Franz vs THE STATE. 


This court cannot take notice of proceedings had upon the trial of a criminal ac- 
tion, although the minutes of them, as taken by the clerk or judge, are re 
turned by the clerk as part of the record. They must be embraced in s bill 
of exceptions in order to become a part of the record, or be entitled to notice. 

A sentence in these words, ‘‘The court sentences the prisoncr as follows: that 
the said F—— F—— be punished by confinement in the state prison,” &c., 


though lacking in formality, purports to be the judgment of the court, and is 
suffictent, 


ERROR to the Circuit Court for Manitowoc County. 

Franz, indicted jointly with Peglow, for murder, as stated 
in the preceding case, was convicted of manslaughter in the 
first degree. There was no bill of exceptions made. The 
only question in this court was as to the validity of the judg- 
ment or sentence, which was in these words—“ The court 
sentences the prisoner as follows: That the said Frederick 
Franz be punished by confinement at hard labor, in the 
state prison, at Waupun, for the term of ten years, and that 
ten days of each year, during said term, be passed in solitary 
imprisonment.” 

FE. Fox Cook, for plaintiff in error. 

J. H. Howe, Attorney General, for the state. 


By the Court, Dixon, ©. J. With the exception of the form 
of the sentence which was awarded, the position of this case is 
precisely the same as that of Peglow vs. The State. At the 
April term, 1867, of the circuit court for the county of Man- 
itowoc, the plaintiff in error and Peglow were jointly indict- 
ed for the murder of one John W. Shultz, alleged to have 
been committed by them in that county, on the 12th day of 
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December, 1856. At the October term, 1857, they received sy 


separate trials Peglow was found guilty as charged in the 
indictment The plaintiff was convicted of manslaughter in 


the first degree, and sentenced by the court to ten years im- 
prisonment in the state prison. There is no bill of excep- 
tions in the case, and we are of opinion that the record shows 
no error. The only one urged goes merely to the form of 
-the sentence. By a further return, which was made pursu- 
ant to an order of the court, it appears that all the substan- 
tial requirements of the statute were complied with; and al- 
though the judgment is not recorded with as much precision 
and formality as it might have been, it nevertheless is suffi- 
ciently certain, and does not appear as the-recital or history 
of the clerk, but as the act and consideration of the court, by 
which it was adjudged, “that the said Frederick Franz be 
punished by confinement at hard labor, in the state prison 
at Waupun, for the term of ten years, and that ten days of 
each year, during said term, be passed in solitary imprison- 
ment.” 
The judgment is therefore affirmed. 


Tue STaTE vs. PAULEY. 


The statute which provides that where a mortal wound shall be given in one 
county, by means whereof death shall ensue in another, the offense may be 
prosecuted in either county, is not in conflict with that provision of the con- 
stitation which secures to a person accused, the right to a trial by a jury of 
the county or district wherein the offense was committed. 

Where a mortal blow is struck in one county, and death ensues therefrom in an- 
other, that court, in either county, which first takes cognizance of the offense, 
has exclusive jurisdiction thereof, and no other court can acquire any furis- 
diction of it, except by a change of venue, as provided by statute. 


“REPORTED from the circuit court for Grant county, for 
the opinion of this court upon questions of law arising 
therein. 

J. T. Mills, for the state. 

J. H. Knowlton, for the defendant. 


Zz: 


By the Court, Patye, J. The defendant was indicted in October 15. 
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Ss en Grant county for manslaughter, in killing Moses Clark. The 


Srats 


vy. 
Pavey. 


indictment alleged that the mortal wound was given by 
shooting in Clark county, on the 25th day of February, 1856, 
and that Clark died of the wound in Grant county, on the 
30th day of Junc following. The circuit court has certified 
to us several questions of law which arose upon the trial. 

The first is, in substance, whether, upon the facts stated 
in the indictment, the defendant could be lawfully indicted 
and tried in Grant county. There can be no doubt, and it 
was conceded on the argument, that the provisions of the 
statute, now found as sections 7 and 4, chap. 172, R S, 1858, 
and which were then in force, were sufficient to authorize 
such indictment and trial, if those provisions are themselves 
valid. But the objection is based upon a clause of the con- 
stitution, to which, it is said, they are repugnant. That 
clause is in art. 1, sec. 7, and provides that the accused shall 
be entitled, “in prosecutions by indictment or information, 
to a speedy public trial by an impartial jury of the county 
or district wherein the offense shall have been committed: which 
county or district shall have been previously ascertained by 
law.” It was claimed for the defendant that the offense was 
committed in the county where the mortal blow was given, 
and that therefore this provision of the constitution secures to 
him a right to be tried by a jury of that county, and makes 
it incompetent for the legislature to authorize him to be tried 
elsewhere. 

Iam unable to assent to this proposition, for two reasons, 
which, taken together, are to my mind entirely satisfactory. 
The first is, that the premises from which it is sought to be 
derived, are incorrect in point of fact. That is to say, the 
offense, if committed at all, was not committed in Clark 
county. And by that I mean it was tot entirely committed 
there. The offense of manslaughter did not consist of the 
mere shooting and wounding of the deceased. On the con- 
trary, the causing of his dcath was the most material element 
of the offense, and this did not take place there. The blow 
was struck in one county, and its effect was produced in an- 
other. Therefore the offense, which consists both of the giv- 
ing of the mortal blow, and the production of its effect, cannot, 
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strictly speaking, be said to have been committed in either grey 
county. The offense was committed partly in each—wholly__ 
in neither. And in whichever it is tried, a most essential — 
element of it must be shown to have occurred in the other. Pavzrr. 
The reasoning of Chief Justice ParKER to this effect, in the 
case of the Commonwealth vs. Parker, 2 Pick, 258, seems to 
me unanswerable. If, then, this constitutional provision is 
held to prohibit the defendant from being tried in any coun- 
ty except the one where the offense was committed, it fol- 
lows, as a logical consequence, that he could not be tried at 
all And this was the better opinion at the common law, 
when they first undertook to apply its general rule, that 
every offense was indictable in the county where it was com- 
mitted, to a case of this kind. Hawkins’ Pleas of the Crown, 
vol 2, p. 301. The writer there says: “and therefore at the 
common law, if a man had died in one county of a stroke 
received in another, it seems to have been the more general 
opinion that regularly the homicide was indictable in neither 
of them, because the offense was not completed in either, 
and no grand jury could inquire of what happened out of 
their own county.” It is true some held that the party 
might be indicted in the county where the blow was struck, 
if the body was taken back there, but the more general opin- 
ion seems to have been as just stated, and that I regard as 
the logical result of the argument. 
But something must be done. The general rule of the 
law that every offense was indictable only in the county 
where committed, was inapplicable to such acase. But it 
would not do to let the murderer escape entirely, merely 
because a general rule, not adapted to such a special case, 
could not be applied to it. It must be provided that the 
party could be tried in one county or the other. And in 
determining which, there was room for an argument in favor 
of either. The counsel for the defendant made an argument 
here of much force in favor of giving the preference to the 
county where the blow was struck. But the utmost effect 
to which I think it could be entitled, would be to show that 
in settling this question originally between the two counties, 
neither being within the gencral rule, the preference ought 


540 


CASES IN THE SUPREME COURT 


June Term, to have been given to that one in which the active agency of 


1860. 


Strate 


v. 
PAULBY. 


the defendant was used. But the legislators at an early day 
thought differently. And in providing against this difficulty 
they enacted, as far back as the time of Edward VL, that in 
such cases the party might be indicted and tried in the coun- 
ty where the death happened, and so the law remained in 
England until after the revolution, and has since: been 
changed only so as to provide for an indictment and trial in 
either county. And this fact constitutes the second reason 
which, in connection with the first, satisfies me that the pro- 
vision of the constitution cannot be construed as having the 
effect contended for. For it is obvious that this clause of 
the constitution was not inserted with particular reference to 
acase of this kind. On the contrary it was intended merely 
as the enactment of the general rule of the common law, 
that every offense shall be triable only in the county where 
committed. For the great majority of cases, the rule in that 
language is expressed with sufficient accuracy, because they 
are committed entirely in one county. But when an attempt 
is made to apply it toa case of this peculiar kind, where 
the blow is struck in one county and the death happens in 
another, it is found inapplicable. Jt leaves it uncertain in 
which county the accused may be tried, or rather, if strictly 
applied, it leaves it certain that he can be tried in neither. 
It must be determined then, in view of this result, what was 
the intention of this clause of the constitution with respect 
to cases of this kind. It cannot fora moment be supposed 
that its intention was to restore the doubts which existed at 
the common law as to which was the proper county for trial, 
or whether there could be any trial at all. Was it then not’ 
only to provide against all such doubts, but to reverse the 
rule as it had been so long settled, and provide expressly 
that the trial should be in the county where the blow was 
struck? It seems to me impossible that any such intention 
can be assumed for it. The language used is utterly irrecon- 
cilable with such a theory. For it is expressed in substan- 
tially the same manner in which the general rule of the com- 
mon law was stated, upon which all the doubt and uncer- 
tainty had arisen. Those who framed the instrument were 
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undoubtedly familiar with the difficulty that had attended sar > 


this question at the common law. They knew that it bad 
all arisen from the fact that the offense was not committed 
entirely in any county. They knew in what manner it had 
been remedied. Now assuming that they knew all this, and 
that in the clause relied on they had a distinct intention of 
re-opening this question, reversing the decision which had 
been so long made, and settling the matter definitely in favor 
of the other county, would it not be imputing to them the 
most unpardonable stupidity to say that they attempted to do 
this by simply re-asserting the general rule of the common 
law that the offense should be tried in the county where it 
was committed? It would have been just as wise as it 
would for the parliament in the time of Edward VL, for the 
purpose of removing the difficulties on this subject, to have 
enacted that in all such cases thereafter occurring, the offense 
should be tried in the county where it was committed. 
People would have laughed at the absurdity of such a stat- 
ute for such a purpose. 

What then was the intention of thisclause? Itseems tome 
it must have been one of two things. The rule was either 
stated in this general form, upon the assumption that when 
it came to be applied to an exceptional case, where the of- 
fense was committed partly in two counties, it would be 
competent for the legislative power to provide that it might 
be prosecuted in one or in either of them, as being the only 
possible application which the rule could have: or, if it 
intended to fix imperatively one of the counties in such a 
case, as the place of trial, the language employed can only 
be accounted for on the theory that it was assumed by the 
framers that for the purposes of punishment it had long been 
settled that the county where the death happened was to be 
deemed the one where the offense was committed. I am not 
prepared to say that it is not capable of the former construc- 
tion. But if it is to be assumed that the clausc fixes imper- 
atively upon one or the other of the counties, then I think 
it must be held to be the one where the death happens. I 
am aware that a contrary decision was made in Riley vs. The 
State, 9 Humph., 646. But I am utterly unable to do what 


Strate 
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Sune T 
860.” the court did in that case, discover an intention to change 
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Vv. 


Pautey. 


the law upon this subject as it had been settled for several 
hundred years, by merely re-enacting the general rule of the 
common law. On the contrary if that was the intention, I 
am entirely unable to account for the fact that intelligent 
men, in view of the history of the question, should have 
employed the language they did. If it is so clear, as the 
court there assume, that the offense is committed in the coun- 
ty where the blow is struck, it seems strange that so serious 
a doubt should have arisen at the common law, and still 
stranger that the parliament of England, in removing that 
doubt, should have fixed on the county where the death 
happened, as the proper place for trial. 

On the whole, I am forced to the conclusion that there is 
nothing in the constitutional provision which invalidates the 
statute on this subject, and that the defendant was properly 
indicted and tried in Grant county. 

The second question was, whether it was the duty of the 
circuit court of Grant county to transmit the case for trial to 
Clark county, on the application of the defendant, and 
whether, if it had done so, the circuit court of the latter 
would have had jurisdiction of it 

The application of the defendant on which this question 
was predicated, was not made under the general statute al- 
lowing a change of venue for cause, but it was claimed un- 
der the same constitutional provision already considered, that 
he had an absolute right to be tried in Clark county. It 
seems therefore but a different presentation of the same 
question. For, assuming that the statute authorizing an in- 
dictment and trial in either county is valid, it then becomes 
a case where the two courts had concurrent jurisdiction, and 
the one first attaching became exclusive. No other court 
could acquire any jurisdiction of that case, except by a 
change of venue according to law, and that extends only to 
a change to some adjoining county. Ifthe argument of the 
defendant upon the constitutional provision was correct, then 
he was improperly indicted in Grant county, and the court, 
instead of sending it to Clark county, should have dismissed 
it for want of jurisdiction. If incorrect, then the ground of 
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his application, of course, fails. It was therefore not the du- 
ty of the circuit court to have granted that application. 

The third question is, “whether the indictment was sufii- 
cient in law to warrant a conviction and judgment thereon.” 
No other question was made on the argument here, as to its 
sufficiency, except those already discussed. We suppose 
therefore this general question was intended to have ref- 
erence to those points, as it should hardly be assumed that 
we are to examine the indictment critically to see if there are 
any possible objections not presented or relied on. 

Understanding this as based upon the others, we there- 
fore answer the first and third questions certified to us 
in the affirmative, and the second in the negative. Let this 
be certified accordingly to the circuit court, and an order en- 
tered that the defendant appear at the next term of the cir- 
cuit court of Grant county to receive his sentence. 


Dixon, C. J., dissented. 


WILcox vs HATHAWAY. 


A party bringing a civil action to this court, must furnish for the judges a printed 
case, consisting of a brief abstract of the return of the clerk, and containing 
all the evidence, pleadings and exhibits bearing upon the questions of law and 
fact to be reviewed. When such printed case is not furnished, the court 
will dismiss the writ of error or appeal, in their discretion, as indicated by 
rule 22 of this court. 


APPEAL from the Circuit Court for Sauk County. 

A motion was made by the respondent to dismiss the ap- 
peal, for the want of a printed case, as required by the rule 
of this court. 


By the Court, Cox, J. The motion to dismiss this ap- 
peal for the want of a proper printed case, must be sustained. 
The appeal is from an order confirming a sale of mortgaged 
premises, and we have looked into the record far enough to 
see that it contains 2 number of affidavits, letters and docu- 
ments which we suppose were used in the court below on 


548 


June Term, 
1860. 


einer 


Hireiwly 


October 15. 


CASES IN THE SUPREME COURT 


the hearing of this matter, none of which have been printed. 

The rule which requires a printed abstract of the return of 
the clerk, is for the convenience of the members of this court, 

and where testimony, consisting of affidavits, letters, &c., is 
to be reviewed, such testimony must be printed, or we can- 
not undertake to examine it. It would be impossible for 
this court to transact the business which comes before it, if 
we had to examine voluminous records, decipher manv- 
script, and determine the force and effect of evidence in that 
manner. If parties desire us to pass upon the merits of such 
cases, they must furnish for the use and convenience of the 
members of this court, proper printed cases, consisting of a 
brief abstract of the return of the clerk, and also containing 
all the evidence, pleadings and exhibits bearing upon the 
questions of law and fact they wish reviewed. Otherwise, 
we shall not undertake to examine them, but will dismiss 
the writ of error or appeal, in our discretion, as indicated by 
rule 22 of this court. 

Motion to dismiss appeal granted. 


BORNGESSER Vs. ITARRISON. 


Where an action has boon brought for part of the items of a running account, 
omitting other items of the same account which were due at the time, and 
judgment has been recovered therefor, such judgment is a bar to another ac 
tion afterwards brought to recover for the items so omitted. 

Where the court instructed the jury, that the judgment in such former action for 
part of an account was « bar to a subsequent action for the residue, and that 
‘the whole account being between the same parties and for furnishing the 
same articles, all being due at the time the first suit was brought, a recovery 
for a part is e bar to a recovery for the other part:”” Held, that the instruction 
fairly implies that the jury must find that the account sued for in the second 
action was part of the same account which was the subject of the first action, 
before they could find that it was barred by the judgment; and that if the 
plaintiff desired to present to the jury more definitely the question, whether 
there were two accounts between the parties, he should have asked a speci6c 
instruction upon that point, / 

There may be two or more running accounts in favor of one party against another, 
which might be the subject of separate suits, but the balance due to a party 
on account ordinarily constitutes but onc demand, where there is nothing in 
the course or nature of the dealings, or in the mode in which the accounts are 
kept, to indicate a different intention of the parties. 
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APPEAL from the Circuit Court for Milwaukee County. ale" 

Borngesser sued Harrison in March, 1860, before a justice of _ 
the peace in the city of Milwaukee, upon an account for$47 36, Bozxorsszs 
The answer was a general denial, a set-off amounting to $100, Hasnisoy. 


and the following: “The defendant, for a further answer, 
says, that on the 28d day of February, 1859, the plaintiff re- 
covered a judgment against him for $100 damages, besides 
costs, in a suit then pending before one Bode, a justice of 
the peace of the county of Milwaukee, in which said Born- 
gesser was the plaintiff, and said Harrison defendant; that 
the cause of action upon which said suit was brought, was 
an account which said plaintiff had against said defendant, 
for goods sold and delivered; that the cause of action, if any, 
for which this suit is brought, is a portion of the same ac- 
count for goods sold and delivered by said plaintiff to this 
defendant, which cause of action, if any, accrued before the 
bringing of said suit, wherein said judgment for one hundred 
dollars was rendered, and is a portion of the same cause of 
action for which said first suit was brought.” 

The justice rendered judgment for the plaintiff for $47 36 
and costs, from which the defendant appealed to the county 
court of Milwaukee county. On the trial in that court, the 
plaintiff produced his account book containing the original 
entries, in which were several charges for meat, under date 
of 4th and 6th of April, 1858, amounting to $47 36, and tes- 
tified that said meat was delivered by him to the captain of 
the vessel “Lansing,” by direction of the defendant, and 
upon his promise to pay for it, and that the charges therefor 
were made at the times the meat was delivered. He also 
testified that there were other charges upon his book against 
the defendant, for meat, which commenced in 1857, and were 
for meat furnished to the defendant’s house. The account 
on the book, and from which the above items were read, was 
for meat, with some items for the board of certain men, 
charged to the defendant. It occupied pages 15, 16 and 17 
of the book, and commenced Feb. 20, 1858, with a charge to 
balance of old account, and continued to November, 1858. 
Each page contained two columns of charges, and each col- 


umn was footed up and the amount carried to the head of 
Vou. XTI—85 
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ee Te the next column. In the fourth column, on page 16, imme- 
______ diately after a charge under date of Sept 12, and on the 
Boaxoxssze next line, are the words, “For Ship Lansing,” and then fol- 
Haraison. low five items of meat, under date of April 4th, and seven 
under date of April 6th, together amounting to $47 36, 
which are the items claimed in this action; then follow three 
items on the next three lines of the same column, under 
date of 14th, 15th and 16th of September, respectively, which 
complete the column, and the whole column, including the 
amount of the three preceding, is then footed up at $105 84, 
which is carried forward to the top of the next page (p. 17), 
and the account there continued against the defendant On 
page 16,in said fourth column, immediately above the words, 
“For Ship Lansing,” and to the left of the column of figures, 
are interlined the character and figures, $58, which is the 
amount of said column above that point, and immediately 
preceding the last three items in said column, are interlined, 
in like manner, the character and figures, $47 36. There is 
another series of almost daily charges for April, 1858, on 
page 165. 

The plaintiff here rested, and the defendant read in evi- 
dence the record of a judgment for one hundred dollars and 
costs, recovered by the plaintiff against the defendant before 
one Bode, a justice of the peace, on the 23d of February, 
1859, in an action commenced on the 16th of the same 
month, upon a complaint for meat sold and delivered, &c., 
‘which was admitted by the plaintiff to comprise all the items 
charged to defendant on the plaintiff's book, except the items 
so charged on the 4th and 6th of April, 1858. The defend- 
ant also read in evidence two bills rendered to him by the 
plaintiff, in Apri], 1858, one of items of meat, commencing 
in 1857, and continuing until February, 1858, the other 
headed “Vessel Lansing, Dr.,” and corresponding with the 
account first proved by the plaintiff 

The plaintiff, being recalled, testified: “I spoke to the 
defendant last winter about the account of the vessel, and 
he said he would pay it as soon as he had money. That 
was after the judgment before Bode was paid.” The de- 
fendant was then recalled and testified: “Ido not remem- 
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ber that I said anything to plaintiff about the account of the 
schooner Lansing. I never said I would pay it after the 
judgment before Bode.” 

The court instructed the jury as follows: “If you find 
that the plaintiff had a book account against the defendant, 
of charges in part for meat furnished at his request at his 
house, and in part for meat furnished at his request for his 
vessel, if he brought suit and recovered for a part, leaving 
out a part, no matter which, the whole being due at the time, 
the judgment in the action would be a bar to a subsequent 
action to recover the rest.” To this instruction the plaintiff 
excepted. The jury then retired, and having returned with- 
out having agreed upon a verdict, the court gave them this 
further instruction: “The whole account being between 
the same parties, and for furnishing the same article, meat, 
and all being due at the time of bringing the suit before 
Bode, the recovery of a part is a bar to a recovery for the 
other part, notwithstanding one portion was delivered at the 
defendant’s house and the other portion at his veasel;” to 
which instruction the plaintiff excepted. 

Verdict for the defendant, and judgment for costs. 

Von Deutsch d& Winkler, for appellant, contended that the 
claim here sued upon, and that on which the previous judg- 
ment was recovered, were separate contracts, one, made in 
1857, that the plaintiff should farnish meat to the defend- 
ant’s house, and the other, made in April, 1858, that he 
should furnish meat to a certain vessel, and that the defend- 
ant would pay for it. Secor vs. Sturgis, 16 N. Y., 548, 558. 
In Mass., cach item of a running account is considered a sep- 
arate contract. 15 Pick, 409. The accounts were kept sep- 
arately on the plaintiff's book, though the items of the first 
were at length extended to and beyond those of the second. 2, 
The acceptance by the defendant without objection, in April, 
1858, of a separate bill of the items furnished “for the ship 
Lansing,” rendered it equivalent to an account stated between 
the parties for those items, and severed it from the rest of the 
items charged against him. Lockwood vs. Thorne, 1 Kern., 
170. 8. If the justice of one part of the account has been ac- 
knowledged after judgment for the other part, a separate ac- 
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tion may be maintained to recover the portion so acknow- 
ledged. Johnson vs. Pirtle, 1 Swan (Tenn.), 262. As to 
whether there was a subscquent promise in this case to pay 
the items not included in the judgment, there was a conflict 
of testimony, and the question should have been submitted 
to the jury. 

Cary & Pratt, for respondent, contended that each of the 
instructions given by the court to the jury was merely an 
enunciation of the established principle, that if several suits 
be brought for different parts of an entire claim, a judgment 
upon the merits in either will be available as a bar in the 
other suits (Farrington vs. Payne, 16 John, 482; Guernsey 
vs. Carver, 8 Wend., 492; Bendernagle vs. Cocks, 19 id., 207; 
Fish vs. Folley, 6 Hill, 54; Secor vs. Sturgis, 16 N. Y., 548); 
and that a running book account for goods sold, all being 
due, is an entire claim, and comes within that principle. 
Guernsey vs. Carver, supra; Bonsey vs. Wordsworth, 36 L. & 
E., 283. 


By the Court, Parxe, J. This was an action on an account 
for meat delivered on the defendant’s vessel. The defense 
was, that an action had previously been brought by the 
plaintiff against the defendant upon the same account of 
which these items formed a part, and a judgment recovered, 
which, it was claimed, barred this suit, though these items 
were not claimed in the other suit The court below charged 
the jury that if they found such to have been the fact, this 
suit was barred. We think the instruction was correct 
The law was so held in Guernsey vs. Carver, 8 Wend., 492, 
and we think has not been departed from by the courts of 
New York since. The opposite doctrine was held in Massa- 
chusetts, in Badger vs. Titcomb, 15 Pick., 415, where it is said 
that there is no principle of law, nor any other decided case, 
by which the decision in Guernsey vs. Carver could be sus- 
tained. But the question is again reviewed by Justice Cow- 
EN, in Bendernagle vs. Cocks, 19 Wend., 207 ; who showed that 
the decision was sustained both by principle and authority. 
We do not deem it necessary to attempt to add anything to 
what is said in these cases, But it may be remarked that if 
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we understand properly the nature of an account, there is 
something even in the opinion in the case in Massachusetts 
which would sustain that decision. The court say that a 
“running account” will not constitute an entire demand, 
“unless there is some agreement to that effect, or some usage 
or course of dealing from which such an agreement or un- 
derstanding may be inferred.” Now, although that court 
evidently did not so regard it, it seems to us that the 
very fact that there is a “running account” shows the 
very “course of dealing” from which the “understand- 
ing” alluded to ought to be inferred The very fact 
that there is such an account imports that the par- 
ties have not been accustomed to treat every separate 
matter of charge as a distinct debt, but on the contrary to 
enter it in the account to become a part thereof and going to 
make up the debt, which consists of the entire balance due. 
And such, we think, is the gencral understanding of men 
with respect to accounts. For this reason we think the case 
of Guernsey vs. Carver is correct upon principle. 

But it was claimed by the counsel for the appellant that 
the case of Secor vs. Sturgis, 16 New York Rep., has overruled 
this doctrine and established the opposite. But we do not 
think it should have that effect. In that case the same firm 
carried on two distinct branches of business, kecping different 
clerks and separate account books. An account accrued 
against the defendant in cach branch, and it was held that 
the two did not constitute an entire demand, so that a recov- 
ery upon one would bar the other. This was undoubtedly 
correct. There was nothing in such a course of dealing, or 
in such a mode of keeping the accounts, which would indi- 
cate any understanding of the parties that the two accounts 
should constitute one debt. On the contrary, every thing 
indicated the opposite intention. And they were, to all in- 
tents and purposes, two accounts, and were so spoken of and 
treated in that case, and we can sce no impossibility in there 
being two accounts in favor of one party against another. 
Suppose a lawycr is also the owner of a store. He performs 
legal serviccs for a client, charging them in an account. The 
same client has an account at the store, which is kept sepa- 
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June Term, rate. The two might be joined in one suit, and so might be 


Harrison. 


within the policy of the law to prevent a multiplicity of suits 

But nobody would say they were one account, or that such 

a mode of doing business indicated any intention or under- 

standing that they were to be blended into one claim. The 

question in that case was entirely different, therefore, from the 

one whether each of those accounts could have been divided 

into as many suits as there were separate and distinct items, 
and there was nothing in it which called for the comments 
which the judge delivering the opinion made upon some of 
the cases already referred to. The rule as stated by him is, 
that different actions may be brought on the different items 
of an account which did not arise out of a single transaction, 
and are not connected together by a contract, and by this he 
evidently meant some contract further than that to be im- 
plied from the very nature of the account itself Now, if 
that is so, I have no doubt there are many accounts that 
might be split up into hundreds of different suits, and thus 
the rule be made the cause of intolerable oppression. Take 
the case of a man having a large number of workmen, with 
an account at a store, but without any special contract be- 
yond that. He draws perhaps several hundred orders in fa- 
vor of his workmen, which are all charged up in one account 
These are separate transactions Every order, taken alone, 
would be evidence ofa distinct debt. There is no contract that 
the account shall all be considered one debt. The merchant 
might therefore bring as many hundred suits as he held orders 
And yet everybody knows that the very fact that the parties 
make these the subject matter of a single account, implies 
a different understanding. While I think this case was cor- . 
rectly decided, upon its facts, I must therefore be permitted 
still to think that the previous cases were also correctly deci- 
ded. And notwithstanding all he says upon the subject, I 
think the judge in that case admits, after all, the whole found- 
ation upon which the former cases rest. On page 558, he 
says: ‘And usually, in the case of a running account, it 
may be fairly implied that it is in pursuance of an agreement 
that an account may be opened and continued, either for a 
definite period or at the pleasure of one or both of the par- 
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ties.” It was suggested here that there were in fact two ac- June Term, 


counts, and there was some evidence tending to show that 


1860. 


the plaintiff intended at first to keep this claim distinct from SzT® ¢ rel. 


his general account against the defendant We think he 
might have kept it out of that account if he had seen fit 
There were reasons, perhaps, why heshould It constituted 
a claim against the vessel, for which he would have had a lien. 
For this reason it might very properly have been kept sepa- 
rate from an account composed of items for which he would 
have had nolien. But hesuffered the time within which he 
might have pursued his lien to expire. And there was evi- 
dence tending to show that he afterwards blended this claim 
in his general account against the defendant, making one ac- 
count of it We think the instruction given by the court 
below fairly implies that the jury must find that this was part 
of the same account on which the prior suit was brought, be- 
fore it would be barred If the plaintiff claimed that there 
were in fact two accounts, and that this never was treated as 
a part of the other, the judge might have submitted that 
question more specifically to the jury if he had been asked 
todoso. But he wasnot On the contrary, the point in 
contest on the trial seems to have been, whether, if this claim 
was a part of the same account on which the other suit was 
brought, an action could still be sustained for this by reason 
of its being a distinct matter from the other items. Upon 
that point we think the judge charged correctly, and that if 
the plaintiff desired to have the point more definitely sub- 
mitted, as to whether this was a part of the same account, he 
should have asked an instruction to that effect. 
The judgment is affirmed, with costs. 


STATE ex rel SPAULDING vs. ELWoop. 


An act of the legislature authorized the roters of a county to decide by ballot 
whether a part of its territory should be annexed to an adjoining county. 
On the hearing of an alternative mandamus, sued out to compel the register 


v. 
Etwoop. 


552 


June Term, 
1860. 


Srare ex rel. 
Spactpxxe 


v. 
Ex woop. 


CASES IN THE SUPREME COURT 


of such adjoining county to record a deed for land situate in the territory 
whose annexation was the subject of such vote, it was Aeld, that the register, 
in deciding whether his duty required him to record the deed, might rely 
upon the official canvass of the votes given at such election; but that such 
official canvass was not conclusice, and the relator might impeach its correct- 
ness, 

The act referred to, provided that at said election the electors might express 
their choice by voting “For detaching R——,”’ or ‘Against dedachingR—,” 
on separate ballots, to be deposited in a box used for such ballots only: Heli, 
that a return to such writ of maudamus, stating that at said election a major- 
ity of the legal votes cast upon said question, was “Against detaching R-—,” 
and specifying the whole number of votes cast, and the number which were 
cast “For detaching R——,” and the number which were cast ‘‘Against de- 
taching R—,’’ was sufficiently certain and specific to inform the relator of 
the respondent’s ground of defense. 

Held, also, that separate poll lists should have been kept, of all persons voting 
upon that question at said election, but Aed, further, that the votes of certain 
towns, in which no such separate poll list was kept, should not, for that rea - 
son, be rejected, but that the real will of the electors, as expressed by their 
ballots, should be carried into effect, notwithstanding such informality or 
neglect of duty on the part of the officers conducting said election. 

Hed, further, that the expressions in said act ns to the form of the ballots, were 
not imperative, and that certain balluts which were cast at said election for 
“«R— attached,” for ‘“R—— detached,” ‘For division,” and ‘‘Against di- 
vision,” and which were counted by the canvassers, as they supposed them 
to have been intended, should not be rejected because not in the form pre- 
scribed by the act, but that when the intention of a voter cau be clearly ascer- 
tained from the ballot itself, with the aid of extraneous facts of a public 
character connected with the clection, such intention should have effect, and 
the vote be counted accordingly. 


APPLICATION for a Mandamus. 

An alternative writ of mandamus was issued in this case, 
requiring the defendant, who was the register of deeds of 
Green Lake county, to record a certain deed for land alleged 
to be situate in that county, which had been offered to him 
for registration, or show cause, &. The question in con- 
troversy was, whether the territory of the town and city of 
Ripon, in which said land was situate, had been detached 
from the county of Fond du Lac, and annexed to the county 
of Green Lake, under an act of the legislature which de- 
clared said territory to be so detached and annexed, but 
which submitted the act to a vote of the people of Fond du 
Lac county, at an election at which the qualified electors 
were authorized to vote “ for detaching Ripon,” or “against 
detaching Ripon,” on separate ballots, and which provided 
that if a majority of all the votes cast at such election should 
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from and after December Ist, 1859. This act required that 


558 
be “for detaching Ripon,” then the act should be in force, &c., Jane Term, 


the votes cast at such election should be canvassed in the Statex rel. 


same manner as the votes for state senator are canvassed in 
Fond du Lac county. The writ alleged that said election 
was duly held, and that by the return made to the clerk of 
the board of supervisors in Fond du Lac county, by the can- 
vassers of the votes in the different wards and towns, it ap- 
peared that the whole number of votes given upon the ques- 
tion, was 4,910, of which 2,525 were “for detaching Ripon,” 


and 2,885 “against detaching Ripon,” showing a majority of 


140 votes in favor of detaching Ripon from Fond du Lac 
county and annexing it to Green Lake county, in pursuance 
of said act; and that it appeared from the same return, that 
there were cast 107 votes “for Ripon attached,” 49 “ for 
Ripon detached,” 28 “for division,” and 211 “against divis- 
ion;” and that there was included in the votes “for detach- 
ing Ripon,” and “against detaching Ripon,” the votes in the 
towns of Forest and Friendship, the north ward of Waupun 
and the fourth ward of Fond du Lac, which purport to have 
given a majority in the aggregate, of 347 votes “against de- 
taching Ripon,” but in which no poll list of the vote was re- 
turned, as required by said act; and that by reason of the 
premises the city and town of Ripon became, from and after 
the Ist of December, 1859, a part of Green Lake county. 

A motion to quash the writ was sustained, on the ground 
that it did not show, with sufficient clearness and certainty, 
that a majority of the votes at said election were cast in fav- 
or of detaching said territory from the county of Fond du 
Lac. The opinion of the court upon this motion appears in 
the report of the case in11Wis.,17. The writ was afterwards 
amended by adding an allegation, “that under and by vir- 
tue of the act aforesaid, an election was held in the county 
of Fond du Lac, at the time in said act provided, at which 
election a majority of all the legal votes cast by the qualified 
electors of said county of Fond du Lac, upon the said ques- 
tion, in pursuance of the act aforesaid, was ‘for detaching 
Ripon’ from the county of Fond du Lac.” 

To the writ, as amended, the defendant put in a return, 
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ee Se stating that the board of canvassers of the county of Fond 


du Lac, at said election, duly canvassed the votes of the sev- 


Stare exrel. eral towns and wards of said county, in the same manner as 


SpavuLpIve 


Vv. 
E.Lwoop. 


October 15. 


the votes given for state senator are canvassed in said coun- 
ty, from which canvass, duly recorded, &c., it appeared that 
at the election mentioned in said writ, the whole number of 
votes cast in said county, on that subject,was 5,315, of which 
there were given ‘for detaching Ripon,’ 2,604 votes, and 
‘against detaching Ripon,’ 2,711 votes; that 107 votes, al- 
leged in said writ to have been cast at said election, ‘for 
Ripon attached,’ were, in fact and in truth, cast against de 
taching Ripon; and further, that at the election held pur- 
suant to said act, a majority of the legal votes cast on that 
subject were cast against detaching Ripon, the whole num- 
ber of votes cast upon that question being 5,315, of which 
2,711 were ‘against detaching Ripon,’ and 2,604 ‘for detach- 
ing Ripon.’ 

To this return the relator demurred, for reasons which are 
stated sufficiently in the opinion of the court. 


By the Court, CouE, J. To the answer or return made to 
the alternative writ in this case, the rclator has taken several 
objections by his demurrer. But without attempting to no 
tice all these objections in detail, we will state that we con- 
sider them untenable. In the first place, it is insisted that 
the return is insufficient in substance, and shows no legal 
excuse or justification, for the respondent’s refusal to record 
the deed mentioned in the writ The return sets up and re- 
lies upon the official canvass, made by the proper canvassing 
board, from which it appears that a majority of the votes 
cast upon the subject of detaching the territory of the town 
and city of Ripon from the county of Fond du Lac, and an- 
nexing the same to the county of Green Lake, was against 
such a division of the former county. The register of deeds, 
in discharging his duty of recording all conveyances of lands 
situate in Green Lake county, had an undoubted right to rely 
upon the correctness of the official canvass, or rather to as- 
sume that it was prima facie accurate, when determining the 
question whether it was proper for him to record the deed or 
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not. For if the canvass was correct, and showed the true 
state of the vote upon the question of division, then it was 
clear that the deed ought not to be recorded in Green Lake 
county, for the reason that it embraced land still within the 
limits of Fond du Lac county. It was, undoubtedly, com- 
petent for the relator to impeach the correctness of the offi- 
cial canvass, and his counsel attempted to do so, on the ar- 
gument of the demurrer, in one or two particulars which will 
be subsequently noticed. But the respondent does not rest 
his case upon the official canvass, but states in the return, 
other facts which afford an ample excuse or justification for 
his refusal to record the relator’s deed. He alleges in sub- 
stance, that at the election in the alternative writ mentioned, 
a majority of the lcgal votes cast in the county of Fond du 
Lac, upon the subject of the division of that county, was 
against detaching Ripon; stating that the whole number of 
votes cast upon that question, was five thousand three hun- 
dred and fifteen, of which two thousand six hundred and 
four votes were cast “for detaching Ripon,” and two thous- 
and seven hundred and eleven votes were cast “against de- 
taching Ripon.” This general manner of pleading the facts 
in regard to the result of the election, is probably as specific 
and certain as the case admits of, or at all events it is suffi- 
cient to apprize the relator of the grounds of the respondent's 
defense, and that he does not rely upon the official canvass 
alone, but upon the real will of the electors as expressed 
through the ballot box upon the question submitted to them. 
Now if this allegation of the return is true—and the demur- 
rer, of course, admits the truth of all matters well pleaded— 
then it is at once apparent that the respondent very properly 
refused to record the deed. In that case the proper place 
for recording the deed would be Fond du Lac county. So 
that the material fact in the writ, and the one upon which 
the entire right of the relator to have his deed recorded in 
Green Lake county depends, namely, that at the election 
held pursuant to the act of the legislature, a majority of the 
legal votes cast by the electors of Fond du Luc county was 
in favor of detaching the territory of the town and city of 
Ripon from that county, and annexing the same to the coun- 
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JuneTerm, ty of Green Lake, is fully traversed and put in issue by the 
1860. return. And upon this ground, therefore, it is very clear 
Sears exrel. that the return is not defective in substance. But it is al- 
leged in the relation and writ, that there was included and 
counted by the county board of cunvassers, in the vote “ for 
detaching Ripon,” and “against detaching Ripon,” what was 
returned, purporting to be votes cast at such election, in 
the towns of Forrest und Friendship, and the north ward 
of the village of Waupun, and the fourth ward of the city 
of Fond du Lac, which said towns and wards purport to 
have given a majority in the aggregate, “against detaching 
Ripon,” of three hundred and forty-five votes, when the 
canvassers in those towns and wards made no return of 8 
separate poll list of the votes cast upon the subject, provided 
for in the act of the legislature, nor any designation what 
ever of the persons who voted upon said question, and it is 
averred that no such poll list was kept, nor any other means 
used upon said election to determine who voted, or how 
many votes were cast upon that question, prior to the open- 
ing of the ballot box containing said votes, and therefore it 
is insisted that the votes of those towns and wards should 
have been rejected and thrown out by the county board of 
canvassers for this informality in the return, or irregularity 
in conducting the clection. As the act of the legislature 
provided that any qualified elector of Fond du Lac might 
vote at the elcction therein named, “for detaching Ripon,” or 
“against detaching Ripon,” on a separate ballot, written or 
printed, to be deposited in a box used only for such ballots, 
it is quite clear to our minds that separate poll lists should 
have been kept of all persons voting upon that question 
But assuming that no such separate poll lists were kept 
in the above named town and wards, what is the conse- 
quence? Is the vote of those towns and wards to be reject: 
ed for that reason? Cannot this mistake be rectified in this 
procceding, and is it not the duty of the court to do so, and 
give effect to the will of the electors? By the constitution, 
no county with an area of nine hundred square miles or less, 
ean be divided or have any part stricken therefrom, without 
submitting the question to a vote of the people of such coun- 
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ty ; nor unless a majority of all the legal voters of the coun- 
ty voting upon the question shall vote for the same (art. 18, 
sec. 7). When a contest arises as to whether a majority of 
the legal votes are in favor of a division or not, and when 
the officers appointed by law to canvass the votes given upon 
that subject, have failed to perform their duty, how can 
effect be given to this constitutional provision except by the 
court’s rectifying such mistakes as are set up in this relation 
and writ? 

The act of 1859 provided that the election should be held 
and the votes canvassed in the same manner as the votes for 
state senator of Fond du Lac county werecanvassed. Suppose 
the question had arisen before the canvassing board of the 
county, as to who was entitled to the certificate of election 
for the office of state senator of that county, what then would 
have been the duty of the canvassers? Sec. 107, chap. 7, 
RS, 1858, provides that whenever it shall satisfactorily ap- 
pear that any person has received a plurality of the legal 
votes cast at any election for any office, the canvassers shall 
give to such person a certificate of election, notwithstanding 
the provisions of law may not have been fully complied 
with in noticing or conducting the election, or canvassing or 
returning the votes, so that the real will of the plurality may 
not be defeated by any informality. It appears to us that 
this proceeding to determine the question as to whether a 
county has been divided or not, is strictly analagous to a 
proceeding, in the nature of a quo warranto, to determine the 
right of a person to hold and exercise an office, and that sub- 
stantially the same rules of law are applicable toit Now 
it is the well settled doctrine of this court, that in a contest 
between individuals as to the right to an office, it will go 
back and rectify any omission or mistake of the canvassing 
boards, and give effect to the real will of the electors, as ex- 
pressed through their ballota Carpenter vs. Ely, 4 Wis, 
420; Bashford vs. Barstow, id., 567, and cases there cited. 
We therefore do not think the votes in the towns and wards 
heretofore alluded to, should be rejected and thrown out for 
the reason that no separate poll-lists were kept of the names 
of the persons who voted upon the question of division. 
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It further appears from the relation and writ, that certain 
votes were cast “for Ripon attached,” “for Ripon detached,’ 
“ for division,” and “against division,” and that these ballots 
were counted by the canvassing boards as they supposed 
they were intended by the electors to be cast upon that ques 
tion. Now it is contended that these ballots should not be 
counted at all, because they are not in the precise form pre- 
scribed in the act of the Icgislature. The law provided that 
any qualified elector, &c., might vote “ for detaching Ripon” 
or “against detaching Ripon,” on a separate ballot, and it is 
insisted that no ballots should be counted except those which 
contained one or the other of these expressions. The doctrine 
is not controverted, that the intention of the elector is gen- 
erally to control in determining for what person or what propo- 
sition a ballot should be counted, and that where this inten- 
tion is not manifest from a bare inspection of the ballot itself 
facts and circumstances of a public character connected with 
the election are sometimes resorted to for the purpose of as- 
certaining the intention of the elector; in other words, that 
the ballot, like a contract, may be read in the light of sur- 
rounding circumstances, in order more perfectly to understand 
the intention and meaning of the voter. But it is insisted 
that this familiar doctrine can have no application to this 
case, for the reason that the legislature has prescribed the 
form of the ballot, or the exact words in which an elector 
should express his will, upon the question of the division of 
Fond du Lac county. It is true the legislature, having re 
gard to the nature of the proposition to be submitted to the 
people, for the convenience of the electors, and to secure cer- 
tainty in the expression of their will upon the proposition, pre- 
scribed a form for the ballot, but we do not think they there- 
by intended to exclude all other ballots not in this precise 
form. There is nothing imperative in the language of the 
statute that the elector should express his will in certain 
words and no other. Suppose an elector had written upon 
his ballot, “I am opposed to having township number six. 
teen north, of range number fourteen east, embracing the 
territory of the town and city of Ripon, detached and set off 
from the county of Fond du Lac, and to its being attached and 
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annexed to the county of Green Lake ;” will any one serious- pers am, 


ly contend that such ballot should not be counted against di- 
vision? Andis there any good reason for saying that the legis- 
lature intended that a ballot in this form should be rejected and 
thrown out by the canvassing board? Ifwe hold that the legis- 
lature intended that an elector should only express his will up- 
on the subject of division in the exact words given in the law, 
then a ballot in the form supposed should be rejected. But 
we cannot think that such was the intention of the legislature. 
And when the intention of the elector can be clearly ascer- 
tained from the ballot itself, or with the aid of compe- 
tent evidence dehors the ballot, such intention should have 
effect, and the vote should be counted. So, asa matter of 
law, we cannot say that no votes can be counted except those 
in the form prescribed by the act. 

It follows from these views that the demurrer must be 
overruled. 


OWEN vs. THE STATE. 


The circuit court of a county has jurisdiction of a prosecution for bastardy, which 
was commenced before a justice of the peace of the same county, and in 
which the defendant was recognized to appear in such circuit court, although 
the complainant wes, at the time of the birth of the bastard child, and of the 
commencement of the prosecution, a resident of another county in this state. 


ERROR to the Circuit Court for Milwaukee County. 

This was @ prosecution for bastardy, commenced before a 
police justice of the city of Milwaukee, on the complaint of 
one Jane McAfferty. The defendant entered into a recogni- 
zance for his appearance before the circuit court of Milwau- 
kee county, upon trial in which he was found guilty. There 
was evidence tending to show that the complainant had never 
been a resident of the county of Milwaukee, but was, at and 
before the birth of the bastard child, and ever since had been, a 
resident of the county of Jefferson in this state; and the defend- 
ant’s counsel, at the proper time, moved the court to dismiss 


Stare. 
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J OR the case for want of jurisdiction, which motion was overruled, 


Owsx 


v. 
Stare. 


October 15. 


and the defendant excepted. On the trial the defendant 
asked the court to instruct the jury as follows: “That this 
proceeding is for the benefit of the complaining witness, and 
if the jury find that she was a resident of Jefferson county 
before the birth of the child, and has resided in that county 
since the birth of the child, and still resides there, then this 
action cannot be maintained here, and they must find for the 
defendant.” This instruction the court refused, and the de- 
fendant excepted. A motion for a new trial, on the ground 
that the court erred in refusing to dismiss the case, and in 
refusing to give said instruction, was overruled, the defend- 
ant excepting. 


By the Court, Cou, J. This cause was submitted upon 
the record, without argument and without any briefs, and we 
are therefore ignorant of the points upon which the plaintiff 
in error relies to reverse the order of filiation made by the 
circuit court. The record shows that several objections were 
taken on the trial to the admission and exclusion of certain 
testimony, but we do not perceive any error in the rulings of 
the circuit court upon those points. It appears likewise that 
the counsel for the plaintiff in error relied upon the objection 
that the circuit court of Milwaukee county had no jurisdiction 
of this proceeding. We are unable to understand why that 
court had not jurisdiction. The complaint was made before a 
justice of the peace of Milwaukee county, by the mother of the 
bastard child. A warrant was issued, upon which Owen was 
arrested, and recognized to appear at the next term of the 
circuit court of Milwaukee county, to answer the complaint 
preferred against him. Upon the trial in that court, the jury 
found him guilty. Whereupon the circuit court made an 
order of filiation, adjudging him to be the father of the bas- 
tard child, and charging him with its maintenance and sup- 
port, and ordering him to pay the complainant a hundred 
dollars, for the support of the child from its birth to that 
time, and five dollars upon the 20th day of each month 
thereafter. And he was required to give a bond to the su- 
pervisors of the proper town, in conformity to section 7, chap. 
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37, of the bastardy act. All this proceeding appears to be June Term, 

regular and proper, and we think there is no doubt that the : 

circuit court of Milwaukee county had jurisdiction of the Stars 

cause. Mosarep. 
The order of filiation is affirmed, with costs. 


STATE vs. MUSHIED. 


12561 
A prosecution for bastardy isa quasi criminal proceeding, and cannot be brought 114 259 
to this court by appeal, but by writ of error only. 


APPEAL from the Cireuit Court for Dodge County. 
The case is stated in the opinion of the court. 
Billinghurst & Lewis, for appellant. 

J. If. Howe, Attorney General, for the state, contended 
that the provisions for appeals, (chap. 139, R.S.), apply only 
to civil actions, and that this is a quast criminal action, in 
which a summary method of arrest and punishment is au- 
thorized, and in which the proceedings are not for the bene- 
fit of any private individual, but are designed to protect the 
peuple against loss for the maintenance of the bastard, the su- 
pervisors of the town being authorized to make the com- 
plaint R.S, chap. 37, § 11. 


By the Court, Patxe, J. This was a complaint against the October 15, 
defendant for the purpose of compelling him to provide for 
the support of a bastard child. There was a trial in the cir- 
cuit court, and he was convicted and adjudged to be the 
father of the child, and to provide for its support’ From the 
judgment he has appealed to this court, in the manner provi- 
ded for appeals in civil actions. The attorney general moved 
to dismiss the appeal, on the ground that the statute relating 
to appeals applies to civil actions, and that a complaint 
charging the party with being the father of a bastard child, 
is not a civil action within the meaning of that statute We 


are inclined to be of this opinion. The statute which allows 
VoL XU—36 
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an appeal to be substituted for a writ of error, was evidently 
designed only for civil actions, and not to change the prac- 
tice in criminal cascs. 

Bastardy proceedings, it is true, are not strictly of a cnm- 
inal character, yet they have always been considered as quasi 
criminal cases, and the practice in them has been like the 
practice in criminal cases. We think the new system was 
not intended to change the proceedings in such cases, and 
that if the defendant desired to review the judgment of the 
circuit court, he should have sued out a writ of error. 

The motion to dismiss the appeal must be granted, with 
costs. 


STATE ex rel. CHRISTOPHER vs. THE CITY OF PORTAGE 


Where the charter of a city provided that upon the application of two-thirds of 
the owners of Jots on a street,or part of a street, the council should have pow- 
er to cause such street, or part of a street, to be graded, &c., and for the 
purpose of defraying the cost, to levy and collect a special tax on the lots 
abutting on such street, or part of a street, in proportion to the froné or size of 
such lots respectively, it was Ae/d, that so much of an ordinance requiring 
such an improvement to be made, as directed that each lot, or part of a lot, 
should be charged with the cost of the work done in front thereof, to be col- 
lected as a special tax, was repugnant to the charter and void. 

Hed, also, that it was not necessary for the city council to have provided in one or- 
dinance for the doing of the work, and for the manner of its payment, and sl- 
though that part of the ordinance above referred to as being repugnant to the 
charter, is void, the other portion of it, which directed that the work should 
be done, and the contracts for doing it should be let, &c., may be sustained, 
and that the council aro bound to provide for the assessment and equalization 
of a tax for the whole work done, among the several lots liable therefor, as 
the charter contemplates, if ,under the circumstances, the provisions of the 
charter in that respect can still be substantially executed. 

Under the power to order the improvement of a street, or part of a street, the 
city council might order the making of a side-walk on one side of a atreet 
only, 


APPLICATION for a mandamus to compel the mayor, &., 
of the city of Portage to provide for the assessment, equaliza- 
tion and collection of a special tax to defray the expense of 
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certain work alleged to have been done by the relator under sa 


an ordinance of said city, or to show cause,&c The affi- 


davit of the relator showed that on the lst of April, 1857, roe npraeien 


two-thirds of the owners of lots upon a certain portion ofone, 


Be ae 


of the streets of the city of Portage, made application in due Portacs. 


form to the mayor and council of that city, for the passage 
of an ordinance requiring side-walks and street crossings to 
be made on one side of such portion of said street, and that 
an ordinance was passed on the 8th of April, 1857, requiring 
the owners of such lots to make such side-walks and cross- 
ings by the 1st of July following, in pursuance of the ordin- 
ance in relation to the improvement of streets, passed by 
said mayor, &., on the 31st of March, 1857, and providing 
that in default thereof, the street commissioner of the prop- 
er ward should cause it to be done at the expense of the 
owners of said lots, as provided in the last mentioned or- 
dinance. The ordinance of March 31st, 1857, provided that 
whenever the mayor, &., should order a side-walk to be 
made, the owner of each lot bordering on the proposed im- 
provement, should, at his own expense, and within the time 
limited by such order, do the work required thereby, upon 
so much of the street as lies in front of his lot, and that the 
owner of a corner lot should continue the work to the center 
of the intersecting street, and that if such work were not done 
within the time so limited, it should be forthwith done un- 
der direction of the street commissioner of the proper ward, 
at the expense of the owner of such lot; that the cost there- 
of should be levied and collected as a specific tax thereon, 
in the same way as the annual tax; that in such case the 
street commissioncr, after giving a certain notice, should let 
the work to be done by contract, &, and upon its comple- 
tion give the contractor a certificate as to each lot, stating 
the amount chargeable to each lot and due to the contractor 
thereon, which certificate might be filed with the city clerk 
at any time before the tax list should be made out, and the 
amount should be by him added to the other taxes asa 
special tax upon such lot, and be inserted in the tax list and 
warrant for the current year, and be collected as other taxes, 
and paid to the owner of such certificate. The affidavit also 
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alleged, that the owners of lots “4, 5, &.” of block 254 (on 
the part of the street above referred to), made default in do- 
ing the work as required by said ordinance of April 8th; 
that the street commissioner of the proper ward thereupon 
let the work, in pursuance of said ordinance of March 31st, 
to one C., who assigned the contract to the relator, who per- 
formed said work, and received the certificate of said com- 
missioner, showing that the amount of said work was $1,115 
44, and was due to said relator, and chargeable on said lots 
“4, 5, &c.,” in said block 254; that he filed said certificate 
with the city clerk, on the 19th of August, 1857, and re- 
quested said mayor and council to provide for the assess- 
ment, &., of a special tax, for the purpose of defraying the 
cost of said work, in accordance with said ordinance and the 
charter of said city, which they refused to do, &. 

The charter of the city of Portage provided, that upon ap- 
plication in writing of two-thirds of the owners of lots upon 
any street, or part of a street, the city council should have 
power to cause such street, or part of a street, or the side- 
walk thereon, to be graded, paved or planked, “and to levy 
and collect a special tax on the lots and lands bounding and 
abutting on such street or side-walk, in proportion to the 
Jronts or size of such lots respectively, for the purpose of de- 
fraying the cost of the same,” and that it should be the duty 
of the city council to provide, by ordinance, for “ assessing, 
collection and equalization of such special tax.” 

An alternative mandamus having been issued in this case, 
a motion was made to quash the writ, upon grounds which 
are sufficiently indicated in the opinion of the court. 

John Delany and Samuel Crawford, for relator, cited 10 
Wend., 368, and 23 id, 458. 

H. W. Tenney and Alva Stewart, for respondent. 


By the Court, Paine, J. This was an application fora 
mandamus to compel the mayor and council of the city of 
Portage to provide for the assessment, collection and equal- 
ization of a special tax upon certain lots. A motion to quash 
the alternative wnt was filed, and the principal objection 
made upon the argument was, that the ordinance providing 
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for doing the work and letting the contract under which the June Term, 
relator claims, was repugnant to the charter, and therefore : 


void. ae ex rel. 
That all that part of the ordinance which provided that pie 


Toe City or 


each lot, or part of lot, should be chargeable with all the Posracs. 
work done in front of it, and that owners of corner lots should 
continue the work to the centers of the intersecting streets, 
is repugnant to the provisions of the charter on that subject, 
can admit of no question. The charter evidently requires — 
that when any street, or part of street, is ordered to be 
graded, and side-walks made, the section so ordered to be 
improved, shall, for the purposes of taxation, be treated as a 
whole, and that when the whole amount of tax to be raised 
for that work is ascertained, it shall be equalized and di- 
vided among the various lots chargeable therefor, according 
to their front or size. This, it is obvious, is an entirely dif- 
ferent principle of assessment from that which charges each 
lot with the entire expense of the improvement in front of 
it, and serves to avoid much of the inequality and injustice 
of the latter system. But it is the latter which is provided 
for in the ordinance under which the relator’s contract was 
let, and that part of it is, of course, void. 

But it was strenuously contended ;by his counsel, that al- 
though this part of the ordinance was void, yet that inas- 
much as the council had power to direct the work to be done, 
and to let the contracts therefor, the ordinance should be 
considered so far valid, and 2 mode of payment should be 
now provided for by the council in pursuance of the provis- 
ions of the charter. We have come to the conclusion that 
this position may be sustained, and that if it is still possible 
for the council to provide by ordinance for such an assess- 
ment and equalization of the tax for the whole work, as the 
charter contemplates, among the various lots liable therefor, 
then the ordinance already passed may be held valid, so 
far as directing the work to be done and the contract to be 
let is concerned. Whether such an equalization can now be 
provided for, we confess, seemed to us somewhat doubtful, 
inasmuch as the ordinance provided that such of the lot 
owners as chose might do the work in front of their own lots. 
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June Term, If 9 part availed themselves of this privilege and the others 

Baicezitt not, the adjustment and equalization of the tax would be 

prareex) re. rendered more difficult and complicated. But we are in- 

Fevnn,  Clined to think that a system might still be adopted through 
which the object would be attained. 

It was not necessary for the council to provide in one ordi- 
nance for the doing of the work, and also for the manner of 
payment. If they have attempted it, and the latter provis- 
ion is void, that need not invalidate the whole, if they have 
proceeded in such a manner that the provisions of the char- 
ter can still be substantially executed. 

We are also of opinion that under the power to order the 
improvement of a street, “or part of a street,” the council 
might order the improvement of one side. That is certainly 
a part of a street, and the only limitation on their power of 
subdivision would seem to be the provision requiring the 
application of two-thirds of the owners of lots on the street, 
or part of street, to be improved. 

It was objected that the commissioner's certificate was void 
for uncertainty, inasmuch as it states that the work is “charge- 
able on lots 4, 5, &., in block 254” It was said that it did 
not appear to what the “&c.”” referred, and that the owners 
of lots 4 and 5 would not know what portion of the tax they 
were to pay. Butif we have taken a correct view of the 
effect of the charter, this is entirely immaterial For no part 
of the amount mentioned in the certificate is as yet charge 
able to any particular lot, and it cannot be known what por- 
tion is so chargeable until the council have provided for the 
equalization of the tax, as required by the charter. 

For these reasons we have concluded to overrule the mo- 
tion to quash, with leave to answer if it is desired. 


STATE ex rel Gates vs. FETTER. 


An act of the legislature authorized the electors of a certain county to rote, at 
the annual election on the first Tuesday in April, upon the question of the re- 
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moval of the county-seat of said county, and provided that the votes cast 
upon that question at such election should be canvassed, &c., by the same 
officers and at the time and in the manner provided by law for canvassing, &c., 
the result of elections for state or county officers, and that such result should 
be reduced to writing by the canvassing officers, and certified by them to be 
true and correct, and recorded by the clerk of the board of supervisors in a 
county record book in his office. Held, that the legislature intended that the 
votes cast upon said question at such election should be canvassed by the 
county board of canvassers, on the Tuesday following said election, when the 
votes for chief justice were canvassed, 

An alternative mandamus, sued out to compel the clerk of the circuit court of 
said county to keep his office at A——, alleged that at such election a major- 
ity of the votes cast upon the question was in favor of the removal of the 
county-seat to A——, but that the board of canvassers had refused to count 
the votes of certain precincts in said county, which had given a majority of 
157 votes in favor of such removal, on account of alleged defects in the re- 
turns of the votes cast therein, and bad canvaseed the votes of the remaining 
towns or precincts, and certified that a majority of 86 votes had been cast at 
eaid election against such removal. The return to the writ admitted that 
the board of canvassers had refused to count the votes of certain precincts, 
as stated in the writ, on account of defects in the alleged returns of the votes 
therein, but insisted that, inasmuch as the board of canvassers had made their 
certificate, as required by said act, showing that a majority of the votes cast 
upon said question at said election was against such removal, and such certif- 
icate had been recorded by the clerk of the board of supervisors, as in said 
act required, the respondent could not lawfully remove his office, &c. Held, 
on demurrer, that the return was, in effect, an admission of the incorrectness 
of the certificate of the board of canvassers, and that a peremptory mands- 
mus should be awarded for the removal of said office to A——, 


APPLICATION for a Mandamus. 

By: an act of the legislature, the electors of the county of 
Buffalo were authorized to vote, at the annual election on the 
first Tuesday of April, 1860, upon the question of the re- 
moval of the county-seat of that county from Upper Foun- 
tain City to the villageof Alma. The act provided that the 
votes cast at such election should be canvassed, certified, and 
the result ascertained and declared, by the same officers, and 
at the time and in the manner provided by law for canvass- 
ing, certifying and ascertaining the result of elections for 
state or county officers; and that such result, when so ascer- 
tained, should, by the canvassing officers, be reduced to wri- 
ting, and by them certified to be in all respects true and 
correct, and that when the same was so reduced to writing 
and certified, the clerk of the board of supervisors of said 
county should record the same in some county record book 
in his office. 
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On the 4th of May, 1860, the relator, a resident of said 
county, applied to this court for an alternative mandamus, 
commanding the respondent, who was clerk of the circuit 
court of said county, to keep his office at said village of 
Alma, alleging, in his affidavit, that said election was held 
pursuant to law, and that a majority of all the votes cast 
upon the question of removal of the county-seat of said 
county to Alma, was in favor of such removal, but that the 
board of county canvassers had rejected the returns of said 
election from the towns of Nelson and Naples, and the first 
ward of Buffalo City, in said county, which cast, in the ag- 
gregate, a majority of 157 votes in favor of such removal, on 
account of alleged insufficiency and defects in the form of 
such returns, and, having made a tabular statement of the 
votes cast in the remaining towns and wards of the county, 
had certified that said tabular statement was true and cor 
rect, as compiled from the original returns, and that from 
such returns it appeared that the whole number of votes 
polled in said county at said clection, upon the question of 
the removal of the county-seat, was 758, of which 336 were 
for the removal of the county-seat to Alma, and 422 against 
such removal. 

An alternative writ having been granted upon this appli- 
cation, the respondent made return thereto, stating: 1. That 
the returas of the votes cast at said election, upon said ques- 
tion of removal, were required by law to be canvassed, and 
the result ascertained and declared, on or after the Tuesday 
next following the general clection for state or county offi- 
cers next thereafter to be held, and by the same officers who 
should then canvass and declare the result of the votes given 
at such general election. 2. That the respondent admitted 
that the said board of canvassers did refuse to count and 
canvass the votes which the relator claimed they should have 
counted, and that such refusal was on the ground of the in- 
sufficiency of the alleged statements and returns of the in- 
spectors of the election in said towns of Naples and Nelson, 
and said first ward of Buflalo City, but alleged that after 
such refusal, said board of canvassers made their certificate 
in writing, as required by said act, showing the result of said 
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election, and that a majority of the votes cast at such elec- gosto 


tion was against the removal of said county seat to the vil- 


lage of Alma, which certificate was duly recorded by the awe rel. 


clerk of said board, in a county record book in his office, 
and the respondent insisted that if said board had a nght by 
law to canvass said returns, he was legally bound to refuse 
to remove his office to said village of Alma 8. That the 
act under which such election was held, was unconstitutional. 
—To this return the relator demurred. 

Tucker & Cole,for relator. 

E. Fox Cook, for respondent. 


By the Court, Cote, J. The demurrer to the return must 
be-sustained, and a peremptory writ awarded. 

There is no difficulty in arriving at the intention of the 
legislature in passing chap. 110, General Laws, 1860, p. 100. 
The act provided that the electors of Buffalo county might 
vote on the first Tuesday of April—the day on which the 
town elections were held—upon the question of the removal 
of the county seat of that county from Upper Fountain City 
to the village of Alma And the legislature undoubtedly 
intended that the votes upon that question should be can- 
vassed by the county board of canvassers on the Tuesday 
following the election, the day on which the votes for chief 
justice were canvassed. It is unreasonable to suppose that 
the legislature did not intend that the votes upon the sub- 
ject of removal should be canvassed until after the general 
election next November. This construction of the law is 
unwarranted and not to be adopted. 

In one part of his return the respondent relies upon the 
certified statement made by the canvassing board, under the 
act, and recorded, in which the canvassers certify and de- 
clare that a majority of the votes cast upon the subject of 
the removal of the county seat, was against such removal 
This official statement might perhaps have shown a good ex- 
cuse or justification for the respondent’s refusing to remove 
his office from Upper Fountain City to the village of Alma, 
had he not in effect admitted the incorrectness of that state- 
ment, in consequence of the rejection by the canvassing board 
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Sop ey of the votes of the towns of Naples and Nelson, and of the 


Rorxs 


first ward of Buffalo City, as stated in the relation. If the 
votes cast upon the subject of removal in those towns and 


Tas Stars. that ward, were counted, then the result showed a clear ma- 


jority in favor of the removal. So that the respondent, by 
his own answer, impeached the correctness of the official 
canvass, and showed that it did not state the true result of 
the election. 

Peremptory mandamus awarded. 


Roike vs THE STATE 


A writ of error should be returned by the inferior court or the clerk thereof, with 
the record, and in order that it may be so returned, thé tors? tfeef should be 
left in the custody of the inferior court. 

Where a writ of error was served by delivering an attested copy thereof to 
the judge and olerk of the inferior court, and showing them the origisal, 
and the judge annexed to such copy, and certified up under the seal of his 
court, a transcript of the indictment and proceedings in the cause, (the orig+ 
nal writ being filed in this court by the attorney of the plaintiff in error, with 
proof of such service,) it was Ae/d, that the record had not been daly brought 
into this court, and that the writ of error should be dismissed, 


ERROR to the Municipal Court for the City and County 
of Milwaukee. . 

The case is stated in the opinion of the court. 

S. Park Coon, for plaintiff in error. 

D. Corson, for the state. 


By the Court, Cour, J. The plaintiff in error was indicted 
for the crime of larceny, second offense, and tried and con- 
victed of such offense, in the municipal court for the city 
and county of Milwaukee, in December last. After judg- 
ment was rendered on the conviction, a writ of error was 
sued out, for the purpose of removing the record ‘in the cause 
to this court, for review. It appears that this writ was 
served by delivering an attested copy thereof to the judge 
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and deputy clerk of the municipal court, and showing them Je Term, 


the original Whereupon the judge of that court has an- 
nexed to the copy of the writ of error, and certified up under 
the seal of the court, a copy of the indictment, and a tran- 
script of the proceedings in the cause. The original writ 
was returned and filed in this court, by the attorneys, we 
suppose, for the plaintiff in error, on the 9th of March last, 
with proof of service as above stated, and upon that day a 
motion was made, on behalf of the state, to dismiss the writ, 
for the reason that the original was not returned to this court 
by the judge of the municipal court, with a transcript of the 
record, and further, because it had never been returned to 
this court by any person authorized to return thesame. We 
think this motion must begranted Our statutes contain no 
specific directions in regard to the service and return of writs 
of error. By section 25, chap. 189, R.S, 1858, it is provi- 
ded that writs of error in civil and criminal cases, may issue 
of course out of the supreme court of this state, in vacation 
as well as in term time, and shall be returnable to the same 
court This statute however leaves the matter, as to the 
service and return of writs of error, to be governed by the 
general rule of practice. In this state, we believe, the prac- 
tice has been, to file the original writ with the clerk of the 
court in which the judgment was rendered, who makes re- 
turn thereto of the proper transcript and record. And when 
such return of the clerk, with the writ, is filed in this court, 
we have jurisdiction of the cause, and can proceed to judg- 
ment. As we understand it, it is the original writ which 
brings up the record of the inferior court The supreme 
court writ runs to the inferior court, and should be returned 
by that court, or the clerk thereof, with the record. And in 
order that such court may return the writ with the proper 
record, it should be left in the custody and under the con- 
trol of the inferior court. In this way a proper return may 
be made, and the cause be brought to this court. Nor do we 
think that the position of the cause is varied because the judge 
saw fit to make return to a copy of the writ’ The usual 
practice in the circuit courts is for the clerk to make the re- 
turn, and that undoubtedly should have been done in this 
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case. (See chap. 199, Private Laws, 1859, establishing the 
municipal court, p. 886.) But passing by this irregulanty, 
suppose an inferior court should send up a record of a cause 
to the supreme court without any writ whatever. No one 
would insist, because the papers were filed with the clerk 
of the supreme court, that ipso facto the supreme court 
had jurisdiction. The court of review must issue its writ, 
running to the inferior court, and, by means of its process, 
bring the cause before it in a proper manner. And the rec- 
ord is sent up by the inferior court in obedience to the wnt 
and according to its mandate. 

We have found no authority bearing directly upon this 
question of practice in respect to the service and return 
of writs of error, but reason and the general analogies of 
the law would seem to show that the correct practice is such 
as has heretofore obtained in this state, and which we have 
herein indicated and pointed out. 

It follows from these views, that the record of this cause 
has never been brought up from the municipal court, and 
the motion to dismiss the writ must be granted. 


STARK and another vs Brown. 


Upon the death of a mortgagor of real estate, the equity of redemption descends 
to his heirs, and is not barred by a sale of the land under a decree of fore 
closure in @ suit to which the administrator only of the mortgagor is made 
defendant. There was nothing in the statutes in force in the territory of 
Wisconsin, in 1842, to change this rule. 

A sale under such decree will, however, operate as an assignment to the purchaser, 
of the interest of the mortgagee in the mortgaged premises. The application 
of this principle is not affected by the fact, that the purchaser at such sale 
was one of the administrators of the holder of the mortgage, and, as such, 
one of the plaintiffs in the suit for its foreclosure. 

Where, after the sale to such administrator under such decree, A, in a suit for 
that purpose, against such administrator and the widow and heir of such 
holder, obtained a decree, adjudging that Ae waa, at tho time of such foreclo- 
sure suit and sale, the equitable owner of said mortgage, and was entitled to 
& conveyance from them of the mortgaged premises, and of all their interest 
therein, and quit-claim deeds for said premises were scoordingly executed by 
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. them ts him, and be afierwerds made 2 warranty deed for ssid premises 
B, who made a like deed thereforto C: Hdd, im ejectment by the heirs of 
the mortgagor agsinst C, thet the sbore mentioned decree and deeds, al- 
though the letter contained no reference to the mortgage or mortgage debt, 
operated us 2 transfer to C of the interest which the mortgage hed in said 
premises, so that, after entry, C stood in the position of a mortgagee in pos- 
wession, after defezit in the peyment of the mortgage debt, and could not be 
evicted in pach ection. 


APPEAL from the Circuit Court for Aftlwauke County. 

Action by David Drakz and J. L. Stark, for the recovery 
of an undivided fourth of certain land in Milwaukee county. 
The defendant admitted his possession of the land, and 
claimed title thereto. On the trial, the plaintiff proved that 
one Pliny Drake died intestate at Milwaukee, in April, 1838, 
seized in fee of the land in controversy, leaving surviving 
him his mother and nine brothers and sisters, his sole heirs 
atlaw. Of these heirs, David Drake was one, and had re- 
ceived from his mother and six of his brothers and sisters a 
quit-claim deed for their interest in said land, and had after- 
wards quit-claimed one-half of his entire interest therein to 
his co-plaintiff, Stark. 

The defendant proved that letters of administration of the 
estate of Pliny Drake were granted to one Aldrich, in No 
vember, 1838; that the inventory of said estate, filed by the 
administrator, showed personal assets to the amount of $94 
84; that the report of the commissioners appointed to hear 
and adjust claims against said estate showed debts amount- 
ing t© $393 89, besides expenses of administration; that 
among the claims allowed by said commissioners was an ac- 
count of one William N. Gardner, against the deceased, in 
which the aggregate amount of the items debited was $269 
38, among which items was the following: “Balance due 
on note for $200, dated Oct 14th, 1836, secured by mort- 
gage, $206 53;” and the amount of the credits was $159 21, 
leaving a balance due to said Gardner of $110 17. The 
administrator testified that he had never closed up the es- 
tate, because the land having been sold on foreclosure, there 
was nothing left for payment of the debts. 

The defendant then read in evidence a mortgage, executed 
by Pliny Drake to one Isaac H Alexander, upon an undi- 
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vided fourth of the quarter-section in which the land in con 
troversy is situate, dated October 14th, 1836, to secure the 
payment of $400, according to the tenor of two notes of that 
date, executed by him to the said Alexander; also an en- 
dorsement upon said mortgage, dated Oct 81st, 1836, by 
which it was recited that said Alexander, for value received, 
did thereby transfer to said William N. Gardner al] his interest 
in said mortgage, and the notes accompanying the same, and 
did guarantee the payment of the money secured to be paid 
by said mortgage and notes, and that not more than $61 had 
been paid by the mortgagor on account of the moneys se 
cured thereby. The defendant then offered to read in evi- 
dence the record of a suit in equity in the district court for 
Milwaukee county, in which Lindsay Ward, Maria Gardner, 
and William B. Sheldon, administrators of William N. 
Gardner, deceased, were complainants, and said Aldrich, ad- 
ministrator of Pliny Drake, deceased, was the sole defendant, 
and purporting to be a suit for the foreclosure of the said 
mortgage executed by Pliny Drake to said Alexander; and 
also a deed for said mortgaged premises, made by a master 
in chancery of said court, to Lindsay Ward, the purchaser 
at the sale under the decree in said suit; offering at the 
same time, to show the decease of said William N. Gardner 
and the appointment of said complainants as his administrs- 
tors. To the reading of this record and deed in evidence 
the counsel for the plaintiff objected ; the court sustained the 
objection, and the defendant excepted. The defendant again 
offered to read the record of said foreclosure for the purpose 
of showing that the title of the assignee of the mortgage 
vested in the purchaser under the foreclosure, and to connect 
himself with the title of such purchaser by various mesne 
conveyances, but the court ruled that the evidence was in- 
admissible for that: purpose, and the defendant excepted 
The record thus excluded sets forth the bill of foreclosure 
filed by the administrators of William N. Gardner, against 
said Aldrich, as the administrator of said Pliny Drake; the 
proof of service of process; a decree for the sale of said 
mortgaged premises, rendered in November, 1842 (without 
any direction that the complainants might purchase at such 


OF THE STATE OF WISCONSIN 


575 


sale); the report by the master of his sale and conveyance of June Term, 


the mortgaged premises to Lindsay Ward for $100, and the 
confirmation of said sale by the court. 

The defendants then offered proof that Lindsay Ward, 
Maria S. Gardner and William B. Sheldon were duly ap- 
pointed administrators of William N. Gardner, deceased, be- 
fore the commencement of said foreclosure suit, which was 
admitted by the court, (the plaintiffs objecting to it as irrele- 
vant), and also offered in evidence the record of a suit in 
chancery in the Racine district court, in which one Palmer 
Gardner was complainant, and Lindsay Ward, Thomas 
Wright, Maria S. Wright and William S Gardner were de- 
fendants, to the admission of which the plaintiffs objected, 
but the court overruled the objection, and the plaintiffs ex- 
cepted. This record was in substance as follows: The com- 
plainant, Palmer Gardner, alleged in his bill, (which was filed 
in 1846,) that about the 31st of October, 1836, his brother, 
William N. Gardner, held as his agent, an agreement between 
him and one Isaac H. Alexander, and on his behalf and to- 
wards the payment of a balance due on said agreement, re- 
ceived, about that date, from said Alexander, the assignment 
of the mortgage hereinbefore mentioned as executed by said 
Pliny Drake to said Alexander, and of the debt secured 
thereby; that said William afterwards received from said 
Drake $178 on said debt, and accounted therefor to the 
complainant, but died soon afterwards, leaving said Maria §. 
his widow, and William S. Gardner, an infant, his only child; 
that his administrators, finding said mortgage and notes 
among his papers, supposed them to be a part of his estate, 
and, in 1842, commenced a suit for the foreclosure of sail 
mortgage in the district court for the county of Milwaukee, 
and upon a decree rendered in such suit, said mortgaged prem- 
ises were sold to said Lindsay Ward, and the usual conveyance 
therefor made to him by the master; that said purchase was 
made by said Ward on behalf of the estate of said William N. 
Gardner ; that in August, 1848, the said administrators made a 
settlement of said estate, with the probate court of Milwaukee 
county, and distribution of the personal estate was then 
made, and, among other things so distributed, was the land 
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in controversy, one-third thereof to said Maria, and two- 
thirds to said William S., the same being represented by said 
administrators to be the proceeds of personal estate held by 
said Ward in trust for said heirs, to be distributed as such; 
that no conveyance had been made by said Ward of said 
land, and that said Maria and William S. had never taken 
possession thereof; that the complainant was entitled to the 
benefit of said foreclosure and sale, and to a conveyance of 
said land, upon payment of the amount due by him to the 
said estate for the services, disbursements, &c., of said dece- 
dent, which were admitted to amount to $150 (which he 
averred his readiness to pay), and that said Maria was at 
that time the wife of one Thomas Wright; Prayer, that an 
order be made directing that said Lindsay Ward, Thomas 
and Maria S. Wright, and said infant, William S., by his 
guardian, should convey said land to the complainant, on the 
payment of said sum of $150. The defendants were served 
with process, a guardian ad htem appointed for the infant 
and such proceedings were thereupon had, that on the 20th 
of April, 1846, said court decreed that Lindsay Ward and 
his wife, the said Thomas and Mana S. Wright, and the 
said William S. Gardner, by his guardian ad litem, should 
execute quit-claim decds of said land to said Palmer Gard- 
ner, upon his payment of said sum of $150 to said Thomas 
Wright, on behalf of said Maria S. Wright, and to said in- 
fant; that said complainant was entitled to all the rights 
and interest of the defendants in said lands; and that the 
deed executed by the guardian of said infant, should be of 
full force when approved by said court, or a master thereof 

The defendants also read in evidence a quit-claim deed from 
Lindsay Ward and wife to Palmer Gardner, for the undivided 
fourth of the quarter section embracing the land in contre- 
versy, dated Jan. 22, 1846, and alike deed to Palmer Gardner. 
for the same land, from Thos S. Wright and Maria his wife, 
dated April 20, 1846, and a like deed to Palmer Gard- 
ner, for the same land, from William S Gardner, by his 
guardian appointed for that purpose, dated April 20, 1846 
and indorsed “approved” by a master in chancery of 
said Racine district court, and a warranty deed for the same 
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land, executed by Palmer Gardner to J. F. Gruenhagen, 
dated December 19th, 1846, and a like deed for the same 
land from said Gruenhagen and wife to the defendant, dated 
December 7th, 1852; to the admission of each of which 
deeds the plaintiffs excepted. 

The circuit court instructed the jury, that “under the de- 
cree in said equity suit in Racine county, and the deeds ex- 
ecuted by Lindsay Ward and wife, Thomas Wright and 
wife, and William S. Gardner, by his guardian, respectively, 
to Palmer Gardner, and the deeds from Palmer Gardner to 
Gruenhagen, and from Gruenhagen to Brown, the defendant 
Brown acquired all the rights of mortgagee under said 
mortgage from Pliny Drake to Alexander, and being in pos- 
session in the right of mortgagee, could not be ousted by an 
action at law in the form attempted in this case ;” to which 
instruction the plaintiffs excepted. 

Verdict and judgment for the defendant. 

Palmer § Stark, for appellants : 

1. The foreclosure proceedings against the administrator 
of Pliny Drake, and the master’s deed to Ward, were a nul- 
lity. The heirs of the mortgagor were necessary parties to 
such a suit. Story’s Eq. Pl, § 196, and cases there cited; 2 
Barb. Ch. Pr., 176. By the statutes then in force in this 
territory real estate descended to them, and therefore it vested 
in them ‘mmediately upon the death of their ancestor. Greenl. 
Cruise, title 29, chap. 2, § 1. The administrator is not a 
proper party to such suits, except (in some states) to enable 
the complainant to obtain a judgment for payment of a defi- 
ciency out of the estate in his hands, (2 Barb. Ch. Pr., ubz 
supra ; Story’s Eq. Pl., 182-196; Leonard vs. Morris, 9 Paige, 
90), and in this state no such judgment could be rendered, 
the statute having provided a different method for adjusting 
such claims. The administrator could not redeem (1 Hill 
on Mort., 864; Story’s Eq. Pl, 182; 2 Story’s Eq, Jur., 291; 
4 Kent's Comm., 162; 2 Barb. Ch. Pr., 198-4; 9 Johns, 
611); nor was he, under our statutes prior to 1850, entitled 
to the possession, or the rents of the real estate. Judgment 
against him could not bind such real estate. The court 
therefore had no jurisdiction in these foreclosure proceedings ; 
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the heirs were not barred of their equity of redemption ; nor 
could the judgment operate to assign the mortgage to Ward, 
or have any other effect. 2. The quit-claim deed executed by 
Ward and wife to Palmer Gardner, could not convey his in- 
terest, as administrator, in the debt secured by the mortgage. 
8. The deeds from Wright and wife, and William §, Gardner, 
to Palmer Gardner, conveyed no interest. Their deeds pur 
porting to convey the fee of the mortgaged land, without ref- 
erence to the note or to their interest as mortgagees, did not 
transfer that interest. Such an interest, before foreclosure, 
or possession taken, is not realty. 1 Hill. on Mort, chap 
XL _ It does not descend to the heirs, but goes to the per- 
sonal representatives. 1 id., p. 249. It cannot be seized on 
attachment or execution. 4 Conn, 235. It isa mere lien 
on the land, a mere incident of the debt. 4 Conn, 235; 6 
id, 159; 2 Burr., 978; 1 Branch, 110; 11 John, 5384; 1 
Pow., 252, n; 5 N. H, 482. An assignment of the mort 
gage need not be in writing, (5 Rawle, 242; 8 Johns. Cases, 
829; 1 John, 580; 4 id., 48; 11 id., 534); but the transfer 
of the debt carries with it, as an incident, all interest in the 
mortgage (1 Hill on Mort., chap. 11; 4 B. Monroe, 532; 8 
id., 287; 5 Cow., 202; 1 Penn, 280; 18 N. H., 249; 5 id, 
420;9S.& M., 448; 10 id, 631, 120; 1 John, 580; 2 
Burr., 978; 1 Black£, 187; 10 Vt, 294); payment or ten- 
der of the debt, even after due, before foreclosure or entry 
by the mortgagee, extinguishes the lien, (26 Wend., 541; 18 
John., 7; 5 Cow., 202; 2 Harris & McH., 17; 8 id., 899; 10 
Ohio, 483; 6 Hill, 65; 2 Greenl Cruise, p. 121, note); and 
after such payment, an assignee of the mortgage acquires no 
title by foreclosure and purchase at the sale. 5 Hill, 272 
These doctrines are sustained by the decisions of this court 
Fisher vs. Otis, 3 Chand., 88-95; Martineau vs. McCollum, 4 
id, 158; Croft vs. Bunster, 9 Wis., 508; Cornell vs. Hichens, 
11 Wis, 853. “ A mortgage does not carry with it the debt, 
but the debt carries with it the mortgage.” 4 Chand., supra 
Hence an assignment of the mortgage, or a conveyance of 
the land, by the mortgagee, without any transfer of the debt, 
isa mere nullity. 1 Kent's Comm., 194, and note; 1 Hill 
on Mort; Jackson vs, Willard, 4 Jobn., 41; Jackson vs. Bron- 
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son, 19 id., 825; Huntington vs. Smith, 4 Conn., 285; Wilson 
vs. Troup, 2 Cow., 195; Bell vs. Morse, 6 N. H., 205; 11 id., 
274; id, 298; 15 id, 145; 4 Foster, 484; 5 id, 425; 82 
Me., 175; 4 Florida, 283; 9 Mis, 280; 2 Halsted’s Ch. R, 
219; 4 Iowa, 484; 5 Cal, 384. Some cases in Mass. hold 
that where a second grantee of an equity of redemption has 
procured a quit-claim from the mortgagee to himself, it will 
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gage; but these cases depend on the principle in equity that 
upholds the security in such case for the protection of the 
releasee against the intervening title of the first grantee. Hunt 
vs. Hunt, 14 Pick., 374; 1 Hill on Mort, 496 et seg.; Carll vs, 
Butman, 7 Greenl, 102. Counsel also cited and distin- 
guished Crooker vs. Jewell, 81 Me., 806; Givan vs. Doe, 7 
Black., 210; and Phillips vs. Bank of Lewistown, 18 Penn, 
St, 394. 4 The intention of all parties in the suit brought 
by Palmer Gardner, was to perfect the absolute legal title to 
the land in Palmer Gardner, and not to assign the note and 
mortgage to him. Notwithstanding the decree in that suit, 
the note, if not paid, remained unsatisfied among the assets 
of Wm. N. Gardner's estate, and the mortgage, as a security 
therefor, remained undisturbed. Except as the decree au- 
thorized a conveyance for the infant, the deeds executed in 
pursuance of it, stand on the same footing as similar deeds 
from the same parties, without such decree, and are there- 
fore of no effect. 5. Even if Palmer Gardner had become 
assignee of the note and mortgage, still his conveyance of the 
land, by warranty deed, to Gruenhagen, and that of the latter 
to Brown, neither of which referred to the note or the mort- 
gage, could not have operated as an assignment of them. 
See authorities supra. 6, Not only were the notes not pro- 
duced, but there was no evidence that either of them re- 
mained unpaid, and no trace of them since 1842. More than 
twenty years had elapsed from the time they fell due, before 
the commencement of this action. Was not the presumption 
conclusive from the lapse of time, that they were paid? 

James §. Brown, for respondent : 

1. The foreclosure is not void, and cannot be impeached 
collaterally. The heirs had no more interest in the real than 
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in the personal estate, until the final order of the court for 
distribution. R.S., 1839, pp. 801, 302, 804, 807,316. That 
the administrator represented the real estate was settled in 
Grignon vs. Astor, 2 How. (S. C.), 819, 838. Since the late 
law in England, subjecting real estate to the payment of 
debts, it has becn held that the heirs are not necessary par- 
ties for that purpose. Story vs. Fry, 1 Y. & C. NewR, 603; 
Bridges vs. Hinzman, 16 Simons, 71; Telfair vs. Roe's Ex'rs, 
2 Branch, 407; Collins vs. Griffith, 2 Pr. Williams, 318; 
Madox vs. Jackson, 8 Atkyns, 405; Story’s Eq. PL, §§ 163 
and 176. 2. But if the foreclosure failed to bar the heirs of 
their equity of redemption, still the defendant, as assignee 
of the mortgage in possession after default, cannot be dis- 
turbed by ejectment. (1.) That such assignee cannot be 
thus disturbed is held in Post us. Arnott, 2 Denio, 344; Jfer- 
ritt vs. Lambert, 7 Paige, 346; Parsons vs, Welles, 17 Mass, 
419; 5 Pick, 288; 16 How., 580; Van Ness vs. Hyatt, 13 
Peters, 298; Jackson vs. Hull, 10 John., 480; Astor vs. Hoyt, 
5 Wend., 617; Phyfe vs. Riley, 15 id., 248; and in this state, 
Gillet vs. Eaton, 6 Wis. 30; Tallman vs. Ely, id, 244. (2.) 
The purchaser, under the foreclosure sale, acquired the rights 
of such an assignee. Frische vs. Kramer's lessee, 16 Ohio, 125. 
The mortgagee, being a party to the record, is, as between 
himself and the purchaser, estopped from denying the effect 
of the decree and sale, and the purchaser obtains all the 
rights of the mortgagee by cstoppel. The case of Watson 
vs. Spence is overruled in this state by Ely vs. Tallman, supra. 
(3.) Palmer Gardner, having been the real equitable owner 
of the notes and mortgage of Pliny Drake, the district court 
by its decree established his title to “all the rights and in- 
terest held by the defendants” in that suit. (4) The sub- 
sequent warranty deeds from Palmer Gardner to Gruenhagen, 
and from the latter to Brown, must be held effectual to con- 
vey to the defendant the mortgage interest. The grantors 
having attempted to convey the absolute fee which they 
supposed themselves to possess, are estopped from denying 
that they conveyed the less interest which they really had. 
A deed by the person owning the mortgage, of the whole 
mortgaged premises, conveys the mortgage interest. Wilson 
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vs. Troup, 2 Cow., 195; Gillet vs. Haton, and Tallman vs. Ely, 
supra, A mortgagee, after default, has a lcgal estate in the 
land, which may be conveyed by deed, subject to the debt- 
or’s right of redemption. See cases cited above, under (1.) 
See also Philips vs. Bank of Lewistown, 18 Penn. St, 894; 
Givan vs. Doe, 7 Blackf£, 210; Gould vs. Newman, 6 Mass, 
239; Hunt vs. Hunt, 14 Pick., 374; 21 Ala, 497; Orooker vs, 
Jewell, 31 Me., 806; 32 Me, 197; 24 Miss, 868. (5.) The 
assignment of a mortgage for a valuable consideration, car- 
ries with it the debt, as necessary to make such assignment 
effectual and valuable. In this case the deeds of the land, 
being virtual assignments of the mortgage, had the same 
effect. 38. Even if the defendant does not own the mort- 
gage, he is in possession under the mortgagee and with his 
assent, and can no more be ousted by the mortgagor, by 
means of an action of ejectment, than could the mortgagee 
himself 


By the Court, Pains, J. This was an action of ejectment 
It was conceded that the title was originally in Pliny Drake, 
who died in April, 1838. The plaintiffs claim, one as one 
of his heirs, and both under the other heirs. The defendant 
claims under a foreclosure proceeding upon a mortgage ex- 
ecuted by Pliny Drake, which was instituted after his death, 
and to which his administrator alone was made a party. 

The defendant claims, first, that this proceeding was effect- 
ual to transfer the entire title to the purchaser at the fore- 
closure sale, divested of all right of the heirs; and secondly, 
if not, that it was at least effectual to transfer the interest re- 
presented by the mortgage, and that the subsequent deeds, 
through which he claims, must be held to operate as an as- 
signment of that mortgage interest, so that he stands in the 
position of a mortgagee in possession after condition broken, 
and cannot be ousted by ejectment. If either of these pro- 
positions can be sustained, it is conceded that the plaintiffs’ 
action must fail. 

We agree with the plaintiffs, and, as it seems, with the 
court below, that the first is incorrect. The rights of the 
heirs—they not being made parties to the suit—could not 
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be divested by the foreclosure proceeding. The argument 
of the defendant that it should have that effect, is founded 
upon what he claims to be an entire change in the policy of 
the law, from that which existed in England, under which 
the rule that heirs were necessary parties to a foreclosure 
was established. That change is in making the land subject 
to the debts of the deceased, through a sale by his adminis- 
trator, and in giving him, as our law now does, and as he 
claims it then did, the possession of the real estate during 
the administration. But we cannot concede to these changes, 
the effect contended for. Nor do we think, as argued by coun- 
sel, that these statutes make the interest of the heirs in the 
real estate, prior to an order for its distribution, precisely the 
same as their interest in the personal estate, leaving the ad- 
ministrator to represent both for all purposes. It is well known 
that the legal title to the personalty is vested in the adminis- 
trator. But it could hardly be claimed that these statutes vest 
in him the legal title to the real estate. That must still be 
held to descend to the heirs, and vest in them on the death of 
the ancestor, subject to be divested by asale for the payment 
of debts) They, therefore, have an immediate interest in 
the premises, which cannot be divested by a foreclosure to 
which they are not parties. 

Counsel relied upon the case of Grignon’s Lessee vs. Astor, 
2 How., 319, as establishing the proposition that “in a pro- 
ceeding to sell the real cstate of an indebted intestate, there 
are no adversary partics, the proceeding is in rem, and the 
administrator represents the land,” &. It is true that the 
court in that case asserted that doctrine, and held that the 
provision in the statute requiring notice to be given to the 
parties interested, before the court should pass upon the ap- 
plication, did not affect its jurisdiction. Whether that is the 
law or not in this state with respect to sales by administra- 
tors, we shall not now attempt todecide. It is certainly not 
in conformity with a long list of adjudications that might be 
cited, among which are the following: Bloom vs. Burdick, 1 
Hill, 180; Sherry vs. Denn, 8 Blackf., 542; Givan vs. MeCar- 
rol, 1S. & M., 351; Lessees of Adams vs. Jeffries, 12 Ohio, 
253; Messenger vs. Kintner, 4 Bin., 97; Schneider vs, Me- 
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But we do not feel called upon to discuss the correctness 
of that decision, for the reason that it must be held to relate 
only to a proceeding by an administrator, under the statute, 
to sell the real estate for the payment of debts.) When the 
court said that the administrator represented the land, they 
meant in that proceeding. And it would be entirely unwar- 
rantable to say that they intended to assert that he repre- 
sented it for all purposes, so that a foreclosure suit to which he 
alone was a party would divest the rights of the heirs There 
isa great difference between the two cases. In the one, the 
statute expressly authorizes and requires him to proceed for 
the purpose of making a sale. The design is to pay the 
debts of the estate, which is one of his most important du- 
ties. In the other case, it is conceded that there is no stat- 
ute expressly requiring or authorizing him to be made a party 
to a foreclosure, and his character as a representative of the 
land for that purpose is sought to be derived entirely from the 
rights which the law gives him as to the possession, and as to 
obtaining a license to sell on a certain contingency. Even if 
the case in 2 Howard should be held to establish the doctrine 
that, on a direct statutory procceding by him to effect a sale 
for the payment of debts, he is to be considered as the repre- 
sentative of the land for all the parties interested, so that the 
judgment would not be void, though such other parties had 
no notice, we do not by any means think it can have that ef- 
fect with respect to foreclosure suits, or any other by which 
the title to property is sought to be affected. 

But we think the defendant's second position is well taken. 
And that is, that although the foreclosure sale had no effect 
to divest the interests of the heirs, the purchaser must be 
held to have acquired the mortgage interest. The counsel 
for the appellants have attacked the correctness of this doc- 
trine. But it has already been passed upon by this court in 
& manner with which we are entirely satisfied. The case 
of Watson vs. Spence, 20 Wend., 260, sustains the view of 
the plaintifia. That of Frische vs. Kramer's Lessee, 16 Ohio, 
125, sustains the opposite view. And in Ely vs. Tallman, 6 
Wis, 258, this court distinctly repudiates the doctrine of the 
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were served with process, and made parties to the suit. But 
that was not so in Frische vs. Kramer's Lessee. The mort 
gagor was a party there, it is true, but he was made so after he 
had sold the property ; and he had no more interest in it than 
had the administrator in this case, and possibly not as much 
But we do not think the decision should turn upon the point 
whether somebody actually interested is made a party. On 
the contrary, the conclusion would seem to rest rather upon 
certain equitable considerations between the mortgagee and 
the purchaser. The former had full power at any time to 
assign all his interest to the latter. If he sees fit to invoke 
the agency of the law, not only to accomplish that assign- 
ment, but to divest all adverse rights and transfer thein also to 
the purchaser, if by any reason he fails to accomplish the 
latter object, should that also defeat the former? It seems 
tous not. Even though technically a correct argument can 
be made against the validity of the judgment as such, it still 
seems to us that the proceeding ought to be allowed to ope- 
rate as a mode by which the mortgagee voluntarily transfer- 
red his interest, at least, to the purchaser. Where the mort- 
gagee has assented to the sale in that manner, and taken the 
purchaser's money, this conclusion would scem to rest safely 
on the doctrine of cquitable estoppel, whatever irregularities 
there might be in point of form. But here the property was 
bid in by one of the administrators of the assignee of the 
mortgage, who was one of the complainants in the suit. As 
such he would undoubtedly be held a trustee for the benefit 
of those interested in the estate, in a controversy between 
him and them. But there is no such controversy here, and 
we do not see that this fact has any material bearing upon 
the question. 

It was subsequently discovered that the equitable title to 
the mortgage was in the brother of the assignee, and he, rat- 
ifying the foreclosure sale, commenced an cquitable suit 
against the purchaser and all the other parties interested, to 
obtain a transfer of the interest acquired at that sale, to him- 
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cordingly, and through them the title comes in a regular 
chain to the defendant. It is now urged by the plaintiffs 
that, even conceding that the foreclosure sale operated as 
an assignment of the mortgage interest, still these deeds 
cannot be held to have operated in the same way. This con- 
clusion is derived from the fact that the mortgage is a mere 
incident of the debt, and that a deed of the land neither pur- 
ports to, nor does assign the debt, and therefore the mort- 
gage interest in the land cannot be held to pass) There are 
some cases apparently sustaining this position, as Jackson vs. 
Bronson, 19 John., 825. It is a very short case, and the cir- 
cumstances are not fully stated. The court said: “The as- 
signment of the interest of the mortgagee in the land, with- 
out an assignment of the debt, is considered in law as a 
nullity.” But the court do not discuss the question whether, 
under any circumstances, such an assignment could be held 
to transfer the debt, and thus become operative as an assign- 
ment of the entire mortgage interest. The same question is 
discussed in Wilson vs. Troup, 2 Cow., 195. The mortgagee 
had there sold parts of the mortgaged premises by warranty 
deed, and the question was, whether he afterwards had the 
right to foreclose. Several opinions were delivered. Woop- 
WORTH, justice, uses general language in terms applicable to 
a case where the mortgagee had conveyed the whole land, 
and holds that such a conveyance would not operate as an 
assignment of the mortgage. SUTHERLAND, J., on the other 
hand, makes the case turn on the point that he had only sold 
a part of the property, and Savaag, C. J., concurs upon the 
same ground. 

Other cases cited by the plaintiffs hold that a mere deed 
of the land by the mortgagee does not operate as an assign- 
ment of the mortgage and debt, yet clearly imply that, 
under certain equitable circumstances, it might have that 
effect. Such is the case of Bell vs. Morse, 6 N. HL, 205, 
where the court say that they “have no doubt that, under 
certain circumstances, a conveyance of the land by the mort- 
gagee will pass the debt secured by the mortgage.” And 
they further imply that it would be sufficient if it appeared 
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that the mortgagee, at the time, had a right to transfer the 
debt. The same idea is suggested in subsequent cases in 
that state, though not decided. Ellison vs. Daniels, 11 N. H., 
288. In Weeks vs. Eaton, 15 N. H, 145, while holding that 
the facts of that case brought it within the rule as previously 
decided, the court intimate that if the amount of the claim 
had been liquidated, it “might have been assigned by a deed 
of the land, with warranty.” And again in Furbush vs. 
Goodwin, 5 Fost., 450, it is said that “the doctrine of the 
cases is, that a mere quit-claim deed, purporting to be a con- 
veyance of the land mortgaged, will not pass the debt,” &&., 
implying still that a warranty deed might, under certain cir- 
cumstances, have that effect. 

On the other hand, in the case of Hunt vs. Hunt, 14 Pick, 
874, there is a well reasoned opinion, deciding that a quit- 
claim deed by the mortgagee, of his interest in the land, 
would operate as an assignment of all his rights as a mort- 
gagee. And the same doctrine is held in Carll vs. Butman, 
7 Greenl., 102, and in Crooker vs, Jewell, 31 Maine, 306. It 
is suggested by counsel in their brief, that “these cases de- 
pend upon the principle of equity that upholds the security 
in such case for the protection of the releasee against the in- 
tervening title of the first grantee.” This suggestion is 
doubtless based upon the facts in Hunt vs. Hunt, where the 
assignee of the mortgage was the second purchaser also of 
the equity of redemption. The court kept the mortgage in- 
terest alive after its assignment to him, so as to protect him 
against the prior conveyance of the equity of redemption. 
But the question whether that interest should be kept sepa- 
rate for his benefit, after he obtained it, is entirely distinct 
from the one whether he had obtained it. The equitable 
principle alluded to relates entirely to the former question, 
and has no bearing upon the latter. On the contrary, the 
conclusion upon that seems to rest upon another equitable 
principle, which is, to give some effect to the intention of 
parties in their deeds, if, consistently with the rules of law, 
they can have any effect. 

In addition to these cases, we may say that the case of 
Frische vs. Kramer's lessee seems necessarily to show that a 
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deed of the land in such a case should operate as an assign- 

ment of the mortgage interest. That case gave such an ef- 
fect to a deed on a feelers sale, though it no more pur- 

ported to assign the debt or the morigage than did the sub- 
sequent deeds in this case from the purchasers at the fore- 
closure sale. We have followed that case upon that point, 
and I am unable to sce why the same reasoning should not 
hold good with respect to a deed directly from the mortgagee. 
If by procuring the officers of the law to make a deed, in a 
case where no jurisdiction was obtained over adverse par- 
ties, the mortgagee is held to have assigned the mortgage, by 
the same reasoning the purchaser, supposing himself to have 
acquired the entire title, should be held to have assigned it 
by a deed purporting to have conveyed the land. See Ward- 
er vs. Tainter, 4 Waiis, 270. We think, therefore, that 
the court below was right in holding that the defendant had 
acquired the mortgage interest, and stood in the position of 
@ mortgagee in possession after condition broken, not to be 
ousted by ejectment. 

It is urged that the note should be accounted for or pro- 
duced. But no exception seems to have been taken on that 
point at the trial, other than in connection with the admissi- 
bility of the deeds.) The court was not asked to submit any 
question as to its payment to the jury. And there was no 
evidence tending to show payment, and we think no pre- 
sumption of it arises from lapse of time, under the circum- 
stances of this case, where all the partics have evidently act- 
ed on the supposition that the note was merged in the 
decree. 

We think, upon the whole, there was no error, and the 
judgment must be affirmed, with costa 


HIGains and others vs. RIDDELL. 


Sundry persons subscribed sums varying from fifty cents to ten dollars, for the 
purpose of assisting the members of an unincorporated musical association to 
erect a building for their use as a band, With these and other funds, do- 
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nated to or furnished by the members, a frame building was erected by 
the band on ground belonging to A, (who was one of said subscribers, snd 
also one of the band,) under a lease for two years, which stipulated that the 
lessees, or majority of them, might remove it at any time during said term. 
About s year after the building was erected, the association disbanded, and 
B, (one of the twelve persons who had composed the band,) purchased the in- 
terest of nine of the other members in the building, and threatened to remore 
it. In an action by A and several other of said subscribers for an injunction 
against such removal of the building, Held, that such subscriptions were ab- 
solute gifts to the members of the band, and that the building so erected was 
a chattel owned by them, as tenants in common, which they had a right to 
dispose of as they thought proper. 

Held, also, that if A might otherwise have hed a right to interfere with the 
disposition of the building in opposition to the wishes of B, who owned 10-18 
of it, the terms of the lease precluded him from objecting to the removal of 
the building from his lot. 


APPEAL from the Circuit Court for Jefferson County. 

The case is stated in the opinion of the court. 

D. F. Weymouth, for appellant. [No argument on file.] 

J. M. Bingham, for respondents, as to the relation in which 
the members of the band stood to the contributors, and as 
to the power of courts of equity to control the funds of vol- 
untary associations, and to prevent a perversion of gifts to 
uses not intended by the donors, cited 4 John. Ch. R, 136; 
1 Pars. on Con., 101, 872; Story’s Eq. Jur., § 1190; Burr. 
Law Dic. title “Trusts;’ 19 Vt, 410; 7 id, 241; 11 id, 
296; 9 Wend, 401; 1 Sandf£ Ch R, 440-505; 2 id., 183; 
2 Denio, 492; 6 Paige, 639; 3 Day, 450; 12 Conn, 113; 
2 Hill, 543; 18 Pick., 318; 8 Barb. Ch. R, 242. The lease 
given by Higgins does not estop him from interposing to 
prevent a perversion of the trust fund. 


By the Court, Coun, J. We are of the opinion that the 
subscriptions mentioned in the pleadings in this case, were in- 
tended to be absolute gifts to the members of the band, to aid 
them in erecting a house in which they might practice music. 
This is the declared object of the subscriptions as stated in the 
subscription paper, a copy of which appears in the case It 
reads as follows: “Whereas, the Palmyra Brass Band propose 
to build a hall or house for the purpose of meeting to prac- 
tice music, and for the gencral accommodation of said brass 
band, now, therefore, the undersigned, for the purpose of as- 
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sisting the said band to erect said building, do hereby agree 
to pay to the treasurer of said band, the sums set opposite to 
each of our respective oe at any time when demanded, 
on twenty days’ notice.” 

It appears that the band was composed of Wale persons, 
who had no articles of association or copartnership, nor any 
legal organization, or corporate existence, but who voluntari- 
ly met together to practice instrumental music, and who 
were commonly known as the Palmyra Brass Band. Some 
fifty or sixty persons subscribed to the subscription paper, 
in sums varying from fifty cents to ten dollars. The appel- 
lant Riddell, and Higgins, one of the respondents, were mem- 
bers of the band, and each contributed to the erection of the 
building. The hall was built upon land leased of Higgins, 
by moneys paid upon the subscription, and other moneys 
donated to the band, and furnished by the members. After 
occupying the hall for a year or so, the band broke up and 
disbanded, and Riddell became the assignee, by purchase, of 
the interests in the building of nine members of the band, 
and, as owner of 10-12ths thereof, claims the right to control 
it. And one question arising in the case, is as to what were 
the nature and character of the subscriptions paid upon the 
subscription paper; were they intended to be absolute dona- 
tions to the band, to enable them to build a hall in which 
to practice music, and which hall was to belong to the mem- 
bers composing the band, and to be disposed of as they 
might think proper, after they had ceased to use it as a place 
of meeting; or did the persons intend, who subscribed and 
paid fifty cents, one, two or three dollars, &c., to hold and 
retain an interest in the building to the extent of their re- 
spective subscriptions We have adopted the former view 
of the case, and have no doubt but the moneys paid upon 
the subscription paper were intended to be, and in fact were, 
absolute gifts to the members of the band. It is the same, 
in our judgment, as though the subscriptions had been made 
to enable the members of the band to buy instruments of 
music, or uniforms, or any thing of that nature. In the 
latter case no one would contend that a subscriber was to 
have and retain an interest in the instruments or garments 
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oh a which his subscription helped to buy. In the present case 


the donations were for the use and benefit of the members 


Hisoms et al. of the band, to aid them in erecting a hall in which to prac- 
Bom. tice music. And this hall, thus created, was undoubtedly a 


chattel, and in the absence of all proof to the contrary, we 
must presume that it belonged to the members of the band 
in equal parts The members were tenants in common in 
the chattel This action was commenced by Higgins and 
several of those who had paid upon the subscription paper, 
for the purpose of restraining Riddell from removing the hall 
(which was a frame building) from the site upon which it 
had been erected. If our conclusion in regard to the nature 
of the subscriptions is correct, it follows that the subscribers 
had no interest whatever in the building, and therefore had 
no right to join in bringing this action. Their gifts being 
absolute, they have no right to set up aclaim to the build- 
ing in which their subscriptions were invested. In re 
spect to Higgins, although he was a tenant in common with 
Riddell in the building, owning two-twelfths thereof, yet he 
cannot maintain the action, for one most conclusive reason 
The building was erected upon his land. He gave a written 
lease of the lot, signed by himself and all the other members 
of the band, except two, who were minors, in which he de 
mised the lot to the members of the band for two years from 
the date thereof, they yielding and paying therefor one dol- 
lar rent. And it was expressly agreed and covenanted in 
the lease by and between the parties thereto, that a majority 
of the band should have the right to remove the building off 
from the land at any time during the continuance of the 
lease, or within twenty days after the expiration thereof, and 
the lessees covenanted, among other things, that they would 
remove said building, and give quiet and peaceable posses- 
sion of the lot, within the time specified, unless the lease 
should be renewed by the lessor. Now, in the face of this 
stipulation in the lease, what right has Higgins to interpose 
and say the building shall not be removed? If he would 
otherwise have had the right to control the property, and say 
what disposition should be made of it, as against the wishes 
of Riddell, who owned the greater portion of the building, 
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he certainly ought not to be permitted to object to its remov- 
al from his lot in view of the above condition in the lease. 
For he had required that the building should be removed at 
the expiration of the lease, and had agreed that a majority 
of the band might remove it before that time, if they should 
think proper to do so. And now for him to interpose and 
ask that the building shall not be removed, is flying in the 
face of his own covenant. We think his mouth should be 
shut upon that point 

The order of the circuit court, which restrained and en- 
joined the appellant from removing the building described 
in the complaint, must be reversed, and the cause remanded 
for further proceedings according to law. 


GRAVES vs, THE STATE. 


The presumption of guilt arising from the unexplained possession of property re- 
eently stolen, is one of fact and not of Jaw, nor of law and fact combined. 
The force of such presumption is not affected by the fact that the line between 
two states intervenes between the place where property was stolen and that 
where it was found immediately afterwards, in the unexplained possession of 

the person indicted for the theft. 

A conviction for larceny will not be reversed because the court instructed the 
jury that sach presumption was one of las, when it does not appear that the 
attention of the judge was called to the form of the expression adopted by 
him, or that any specific instruction on that point was asked by the counsel 
for the prisoner. 

The record in this case not purporting to contain al the charge given to the jury 
this court may presume that in omitted portions of it, the circuit judge prop- 
erly explained the nature of the presumption, leaving the jury to determine 
its force. 

It is the practice of this court not to review questions involved in instructions 
given to the jury at the circuit, where it appears that the attention of the cir- 
cuit jadge was not fairly and explictly called to them. 


ERROR to the Circuit Court for Dane County. 

Graves, alias Davis, was indicted in the circuit court for 
Green county, for stealing a horse. Plea, not guilty. The 
venue was changed to the circuit court for Dane county, 
where the prisoner was convicted. On the trial it appeared 
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that the horse alleged to have been stolen was turned 
into the street by the owner, one Hurlburt, in Green coun- 
ty, about dusk, on the 14th of July, 1859, and on the 16th 
of that month, was in the possession of the prisoner in Lee 
county, Illinois (one hundred miles distant), who there gave 
his name as Davis, and exchanged the horse for cattle, stating 
that he brought the horse from Freeport, and lived near Jol- 
iet. When arrested, on the 20th of that month, he told the 
officer that he got the cattle at Joliet. No further statement 
of the evidence seems necessary to an understanding of the 
principles involved in the case. 

The court charged the jury as follows: 1. “Did the de- 
fendant steal, take or drive away the property of Hurlburt, 
in the county of Green in this state, as charged in the indict- 
ment—is the question for you to decide in this case.” ‘To 
convict, you must believe that he did, beyond a reasonable 
doubt.” 2. “The law presumes that the person found in the 
unexplained possession of property recently stolen, is the 
thief.” 38. “If you find that the property, as described, and 
belonging to the person as charged in the indictment, was 
stolen within the county of Green, in this state, and the de- 
fendant was soon after found in the possession of that stolen 
property in the state of Illinois, and that possession is unex- 
plained, the law will presume that he is guilty of the theft” 
To the last two of these instructions the defendant excepted. 

The defendant asked the court to instruct the jury as fol- 
lows: “The admission of the defendant, elicited by the 
prosecution, that he got the horse in Freeport, Llinois, 
coupled with the fact that he had possession of the horse, 
and traded him away, in Ogle or Lee county, Dlinois, is in- 
sufficient to warrant the conclusion that the defendant had 
ever been in Green county in this state, and there committed 
the crime charged against him in this indictment Nor 
would proof of the bare fact of possession of the horse in 
Ogle or Lee county, Dlinois, by the defendant, two days af- 
ter the property had been taken or stolen in Green county, 
be sufficient to authorize you in finding that the defendant 
committed larceny of the horse in Green county, in this state. 
The prosecution should have shown that the defendant had 
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previously resided, or been secn in this state. Proof of posses- Tee 


sion of stolen property in another state, is not proof from which 
it can be inferred that the person having such possession, 
stole him in this state. By statute, such possession in this 
state would be evidence of larceny committed by the posses- 
sor, in every county where such possession was.” But the 
court refused to give said instruction, or any part thereof, 
and the defendant excepted to such refusal 

J. I. Knowlton and Samuel Crawford, for plaintiff in 
error. 

J. H. Howe, Attorney Gencral, for the state. 


By the Court, Dixon, C. J. There can be little doubt 
that the presumption of guilt arising from the unexplained 
possession of property recently stolen, is a presumption of 
mere fact and not of law, nor of law and fact combined, and 
that the strictest accuracy of language would oblige us so to 
nameit Itis purely an inference of fact to be dealt with by 
the jury, and not one of law to be applied by the court, and falls 
strictly within Mr. Starkie's definition of natural presump- 
tions, or presumptions of mere fact. It depends wholly upon 
its own natural foree and efficacy in generating belief or 
conviction in the mind, as derived from those connections 
which are pointed out by experience, and is altogether inde- 
pendent of all artificial legal relations For these reasons I 
was at first strongly inclined to the opinion that it was error 
for the circuit judge to instruct the jury that the law pre- 
sumed the possessor, under such circumstances, to be the 
thief It seemed to me that, by so doing, he did not leave it 
to the jury to weigh that fact, after they had found it, as a 
circumstance tending to establish in their minds the main 
fact in issue, and upon which they were to pronounce, to-wit: 
whether the possessor was the real thief; and that he did 
not leave it for them to say whether, from such recent unex- 
plained possession, they were actually convinced in their con- 
sciences of the truth of the charge which was made against 
him. On the contrary, it appeared to me that the instruc- 
tion, if to be understood as given by itself, and without com- 
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question whether the possession was recent and unexplain- 
ed, and this being found in the affirmative, the guilt of the 
accused followed as a presumption of law, and not as an in- 
ference of fact to be drawn by them. Such I deem to be 
the effect of the charge upon this point, as it stands isolated 
and alone in the bill of exceptions, and were I satisfied that 
the bill contains all that was said by the court to the jury 
upon that subject, and had the objection not been waived 
by the plaintiff in error, I should still be in favor of revers- 
ing the judgment for that reason, notwithstanding the many 
expressions to be found in the books, where such presump- 
tion is treated and spoken of as a presumption of law. For 
it seems to me evident, on such hypothesis, that the jury 
were not freely permitted to weigh and determine the force 
and efficacy of such possession as an evidence of guilt, as it 
was their province to do, but that the same was taken away 
from them altogether. The inaccuracy, if it be one, of call- 
ing it a presumption of law, finds sanction in the language 
of many of the courts and writers upon the subject of evi- 
dence. It is said that presumptions of this kind may be 
properly termed legal presumptions, because they have been 
so frequently drawn under the sanction of legal tribunals, 
that they are to be viewed as presumptions authorized by 
the law. Smith vs. State, 2 Iredell’s Law R., 402; Burmll on 
Cir. Ev., 445; 1 Greenl. Ev., § 33; 1 Leading Crim. Cases, 360. 
Even Mr. Starkie, in his treatise, says that many merely 
natural presumptions “are recognized by the law, and there- 
fore, in one sense, may be termed legal presumptions”; and 
he instances the one under consideration, that which arises 
from the recent possession of stolen goods We cannot, 
therefore, say that the mere naming it a presumption of law 
in the charge to the jury was error. No specific instruction 
was asked by the counsel for the prisoner upon this point, 
nor does it appear that the attention of the judge was called 
to the form of expression adopted. Under these peculiar 
circumstances we think that if the prisoner's counsel desired 
to review it in this court, one or the other of these things 
should have been done. It is the constant practice of this 
court not to review or consider questions involved in the in- 
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structions given to the jury at the circuit, where, from the June Term, 


course pursued, we can see that the attention of the circuit 
judge was not fairly and explicitly called to them. If par- 


Gnuavrs 
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ties desire a reconsideration in this court, they must first seo Tax Stars. 


that there has been a consideration in the court below. From 
anything that appears in this record, the objection here urged 
was never brought to the notice of the judge, and we cannot 
review it. For this reason I think the judgment cannot be 
reversed on this point. 

It furthermore apperrs, from the bill of exceptions, that 
the whole‘charge is not before us. It only purports to con- 
tain selected passages or sentences from it, leaving the resi- 
due out entirely. Under these circumstances, and from the 
peculiar nature of the objection urged, we think that instead 
of reversing the judgment for error, we would rather be 
bound to presume that the court, in treating it as a presump- 
tion of law, did its whole duty, and in the omitted portions 
of the charge explained to the jury the nature and extent of 
the presumption, informed them that it was for them to debate 
upon and determine its effect, and called their attention to 
those facts by which it might be weakened and overcome. 
At least we must suppose that the judge would have done 
so if requested, which he was not. 

We need hardly add that the instruction asked by the 
counsel for the accused was properly refused. If given, it 
would have withdrawn from their consideration entirely the 
question of the unexplained possession of the property, and 
have declared to them that it did not constitute a circum- 
stance, from which the defendant's guilt might have been in- 
ferred. It cannot be said that the power and efficacy of a mere 
natural presumption or inference of fact is destroyed or 
weakened because the line between two states or counties in- 
tervenes between the place where the larceny was committed 
and that where the stolen property is found immediately af- 
terwards in the unexplained possession of some third person. 
Such inferences cannot from their nature be broken down or 
influenced by mere imaginary or geographical lines, or those 
forming the boundaries between different states or territories, 
and they can have no weight either in impairing or strength- 
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Jane Term, ening the force which experience gives to facts, the existence 
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of which is clearly established. 
Stargexrel. The judgment must be affirmed. 
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We Srate ex rel. HARNEY vs. HaAsTINGS. 


Sec. 61, chap. 820, R. S., 1858, authorized the commissioners of school and uni- 
versity lands to publish the list of forfeited lands lying in any county, in only 
one newspaper published in such county. 

Said commissioners made an order for the publication of such list for a certain 
county, in a newspaper published therein by A, and notified A of said order, 
and requested him to do the work, but after such notice and request, a ma- 
jority of the commissioners made and entered upon their book another order, 
directing the publication of said list in another paper, published in said 
county by B. No notice of the making of the second order, or of a revocs- 
tion of the first, was given to A, who performed the work as directed and re- 
ceived payment therefor from the state. B published the list also, under the 
second order, and applied for a mandamus to compel the treasurer of state to 
pay his account therefor, which had been audited by the proper officer: Hdd, 
that the commissioners could not relieve the state from its contract with A, 
by revoking the first order without notifying him of the withdrawal of their 
proposition before he had accepted it. 

Held, also, that it was not material whether A had actually notified the commis- 
sioners of his acceptance of their proposal to him, or had done any act of ac- 
ceptance, before the second order was made, if he did accept their proposal 
within a reasonable time after it was made, and before he had any notice of 
its revocation. 

Held, also, that B had no valid claim against the state for work done under such 
second order, that order having been made without authority of law. 


APPLICATION for a Mandamus. 

The case is stated in the opinion of the court. 
Smith, Keyes & Gay, for relator. 

J. H. Howe, Attorney General, for respondent. 


October1s. LY the Court, Paine, J. This was an application for a 
mandamus to compel the treasurer to pay two accounts 
which had been audited in favor of the relator, one for pub- 
lishing the list of forfeited school lands, and the other for 
publishing the list of forfeited swamp lands, in the county of 
Oconto, on the order of the school land commissioners. The 
return of the treasurer sets forth, that previous to the making 
of the order under which the relator did the work, another 
order had been made by the commissioners, directing that 
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the same work should be done by one Ginty, who, it is aver- June Term, 


red, published at that time the only paper published in that 


county. It is also averred, that this order was, before the Stats ex rel. 
: ; Harney 


making of the last one, transmitted to Ginty, and that it was 
duly accepted and acted on by him; that he did the work 
under it, and that his account for it had been regularly au- 
dited and paid. This return is demurred to, and the deci- 
sion turns entirely on the question whether the two commis- 
sioners who made the last order, under which the relator 
acted, had any lawful authority to make it’ If they had 
not, it follows from the views which this court has repeated- 
ly expressed on that subject, that it was not binding on the 
state. Their authority is found in sec. 61, chap. 320, R. S,, 
1858, which requires them to advertise the list of forfeited 
lands in the newspaper published at Madison, in which the 
laws are published, “and also in a newspaper published in 
the county where the lands lie, if there be any.” The com- 
missioners then made an order that the publication for Ocon- 
to county should be done in the Pioneer. This order Ginty, 
the publisher of that paper, was notified of, and he was re- 
quested by the commissioners to do the work provided for. 
This, it clearly appears from the return, occurred before the 
making of the last order. The return also avers, that Ginty 
duly received, accepted and acied upon this request of the 
commissioners. But it may be doubtful whether it could be 
assumed from this, that he accepted the contract offered be- 
fore the last order was made, though it is also expressly aver- 
red that the lists were delivered to his agents at Madison 
for publication, according to the order, before the making of 
the last one. But whether he actually notified the commis- 
sioners that he accepted the contract, or whether he actually 
did any act of acceptance before the last order was made, 
seems to us immaterial, provided he accepted it within a rea- 
sonable time, and before he received notice that the proposi- 
tion or offer, on the part of the commissioners, was revoked. 
For we do not think that after they had notified him of the 
order, and requested him to do the work, they could relieve 
the state from the contract by mercly revoking the order, 
without also notifying him, and withdrawing their proposi- 
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tion, before he had accepted it by entering upon the work or 
otherwise. There is no allegation that he was notified of 
any other order, or that the request to him to do the work 
was ever withdrawn, but he did in fact enter upon and per- 
form the work according to the order, and the secretary of 
state, who was one of the commissioners who made the last 
order, audited and allowed his account therefor. It is clear, 
therefore, that the state was bound whenever he accepted 
the proposition of the commissioners, either by entering upon 
the work, or in such other manner as its terms could be fair- 
ly held to require. And they could only restore their pow- 
er to make a contract with another party, by taking the 
necessary steps to revoke their order to him before it was ac- 
cepted by him so as to become a binding contract. Even if 
the last order, therefore, could be construed into a revocation 
of the first, it failed to prevent the contract with Ginty from 
becoming effectual for want of notice to him. The power of 
the commissioners, when they had made a binding contract, 
was exhausted, and could be revived only by that contract 
being rescinded, or the failure of the party to perform. For 
the statute gives them the power to advertise in only one 
newspaper in the county, and when they had once bound 
the state for that, they had no power to bind it further. 
Otherwise, under a power to publish in one paper, they might 
publish in twenty. Such a doctrine can only be sustained 
upon the assumption that where the law gives such officers 
certain powers, they may exercise others not given, as effect- 
ually as those that are. 

It may be a case of hardship, if the relator was unaware of 
the fact that the commissioners had already exhausted their 
power by making a valid contract with another party. But 
that cannot change the law, nor enlarge the power of the 
commissioners so as to enable them to publish in two papers, 
when the law says they may publish it in one only. It must 
fall, therefore, within the repeated decisions of this court, 
that the acts of officers beyond their lawful authority, can 
create no legal claim against the state, and none which the 
secretary has authority to audit. 

The demurrer to the return must be overruled. 


OF THE STATE OF WISCONSIN. 


MontTaGurE vs Horton. 


All moneys belonging to @ county as such, and not held by it in trust, constitute 
one fund, out of which all its liabilities are to be paid. 

Where a county order which directed the treasurer of the county to pay the 
amount thereof ‘‘out of the unappropriated money belonging to said county 
for jail purposes,” had been duly presented for payment: Held, that the 
owner was entitled to payment thereof out of any funds belonging to the 
county, prior to the payment of any county orders subsequently presented. 

Before the adoption of the Code of Procedare, a court of equity would interfere, 
by injunction or otherwise, to restrain or control the proceedings of subordin- 
ate tribunals, or the official acts of public officers, only when such acts or 
proceedings affected real estate, and would lead to irreparable injury to the 
freehold, or to the creation of s cloud upon the title, or where they would 
lead to a multiplicity of suits; and the Code has not enlarged the power of 
such courts in this respect, except in reference to temporary injunctions dur- 
ing the pendency of a litigation, which may now be granted, whether the ac- 
tion was formerly denominated legal or equitable. 

A person who holds a county order, is a mere creditor at large of the county, and 
until judgment is rendered thereon, and execution returned unsatisfied, can- 
not, by injunction or otherwise, disturb the county in the exercise of ita gen- 
eral right to dispose of its property. 


APPEAL from the County Court for La Crosse County. 

The case is stated in the opinion of the court. 

Hugh & Alex. Cameron, for appellant, contended that the 
orders held by the respondent were payavle only out of the 
jail fund of the county, and that it did not appear from the 
complaint, how that fund was to be furnished with money to 
meet demands upon it, or how the respondent was injured 
by the payment of orders filed subsequently to his own. 
2. The Code has not enlarged the power of the courts to 
grant permanent injunctions WN. Y. Lye Ins. Co. vs. N. Y. 
City, 4 Duer, 192; Neustadt vs. Joel, 2 id., 580. 3. Courts 
will restrain a public officer by injunction only where his 
official acts, affecting the title to real estate, may result in 
irreparable injury to the frechold, or where such acts would 
lead to a multiplicity of suits. Afayor, §¢., of Brooklyn vs. 
Meservle, 26 Wend., 182; Wiggin vs. Mayor, &c., of N. Y., 
9 Paige, 16; Van Doren vs. the same, id., 888; N. Y. Life 
Ins. Co. vs. N. Y. City, supra. 4. County orders are merely 
contracts of the county to pay as therein stated. A court of 
equity will not interfere to prevent a breach of such a con- 
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tract. Weale vs. West Middlesex Water Works Co., 1 Jac. & 
Walk, 870. 5. The respondent was merely a creditor at 
large of the appellant, and as such not entitled to equitable 
relief. Wiggins vs. Armstrong, 2 John. Ch. R., 144; Neu 
stadt vs. Joel, 2 Duer, 580; Hastings vs. Belknap, 1 Denio, 190; 
Andrews vs. Durant, 18 N. Y., 500. 

Angus Cameron and Abbott, Gregory, Pinney & Flower, for 
respondent, contended that the orders described in the com- 
plaint were payable out of the general fund of the county, 
the words “for jail purposes” inserted thercin being mere- 
ly descriptive of the purpose for which they were drawn; 
and that the plaintiff's orders were entitled by law to pay- 
ment before those subsequently presented. Sec. 129, chap. 
18, R.S.; Keep vs. Fraser, 4 Wis, 224 2. Secs. 1 and 2 of 
chap. 129, R. S, greatly enlarge the powers of the court in the 
granting of preliminary injunctions. Cure vs. Crawford, 5 
How. Pr. R., 298; Furniss vs. Brown, 8 id., 59. 3. Courts 
of equity will sometimes protect a party by injunction, when 
he might maintain an action at law. Furniss vs. Brown, 
supra; Goodrich vs. Moore, 2 Minn, 61; Douylas vs. 
Wiggins, 1 John. Ch. R, 485; 2 Eden on Inj., 341-2. 
The complaint in this case makes a proper case for granting 
relief by injunction. 1 Eden on Inj., 337; Jn re Hemcup, 2 
Paige, 316; Curevs. Crawford, supra; Bruce vs. Del. & Hud 
Canal Co., 19 Barb., 371. The court will restrain a public 
officer by injunction when his official acts will lea: to a mul- 
tiplicity of suits.) An action may te maintained on each 
order (Savage vs. Supervisors of Crawford Co., 10 Wis, 49), 
and it is alleged in the complaint, and admitted by the de- 
murrer, that the plaintiff's orders will remain unpaid unless 
the injunction should be granted. 


By the Court, Dixon, C. J. The record in this case em- 
braces two appeals from two orders, made by the county 
court of the county of La Crosse. One was an order over- 
ruling the a»pellant’s motion for an order to dissolve an or- 
der for a temporary injunction, which had previously been 
maile in the case, upon the facts sect forth in the complaint, 
accompanied by a verification in the usual form, and the other 
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an order overruling the appellant's demurrer to the complaint. By a 


The causes of demurrer assigned, were: First, that it appeared 
on the face of the complaint that the court had no jurisdiction 
of the action; and, second, that the complaint did not state 
facts sufficient to constitute a cause of action. The com- 
plaint is somewhat lengthy, but the facts alleged in it, and 
which are necessary for a proper understanding of the ques- 
tions raised, may be comprehended in a few words, The 
appellant is the treasurer of the county of La Crosse, and 
the respondent the owner of sundry orders issued by the 
proper authorities of that county, and which are evidences 
of an indebtedness from the county to him as the holder, in 
the several sums therein specified. These orders, which are 
ten in number, and amount in the aggregate to the sum of 
$700, were issued in the months of March, June, July and 
August, 1859, to one Alexander W. Shepard, or bearer, and 
are in the usual form of such instruments, except that the 
treasurer of the county, to whom they are directed, is re- 
quired to pay them out of the unappropriated money be- 
longing to the county for jail purposes. The complaint 
shows that they were all presented for payment, and pay- 
ment demanded of the defendant, as such treasurer, on or 
before the 2d day of December, 1859, and that, payment 
thereof having been refused, they were severally, on and 
before said last mentioned day, placed on file with the treas- 
urer, and thus remained until the time of the commencement 
and hearing of this action. It further appears that no part 
of the money due upon them has ever been paid or offered 
to the respondent. It is not averred that there were, at the 
time such orders were go presented for payment, nor that 
there have been at any time since they were so placed on file, 
any moneys in the hands of the respondent which were 
properly applicable to their payment and liquidation; but it 
is ulleged as a reason why no such moneys have come into 
his hands as treasurer, and as a substantive ground or cause 
for maintaining this action, that the appellant, as treasurer, 
has, during the time said orders have so been on file, been 
guilty of certain continued acts of official misconduct or 
malfeasance, which have resulted in preventing the receipt 
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of the ordinary income and revenue of the county, and in 
keeping the treasury continually empty. This misconduct 
is charged to have occurred in this wise. It is said that at 
the time of making the complaint, the treasurers of the sev- 
eral towns had made return to the county treasurer, of the 
delinquent taxes in their respective towns, assessed in the 
year 1859, and that those taxes, so assessed and returned, 
and then in the hands of the county treasurer for collection, 
amounted to at least $9,000. It is also said that large quan- 
tities of land in said county were sold by the treasurer there- 
of, in the years 1857, 1858 and 1859, for the delinquent or 
unpaid taxes assessed thereon for the year preceding such 
sales respectively, and that of such lands a large portion was 
bid off by and in the name of the county, and certiti- 
cates thereof issued to the county, and that of such certié- 
cates a large number were owned and held by the county at 
the time of the filing of the respondent's said orders, and 
that many of them were still, at the time of the institution of 
this suit, so held and owned. The plaintiff then proceeds to 
allege, by way of laying the foundation for a perpetual as 
well as a temporary injunction, that the principal or only 
sources of revenue of said county, by which its treasury can 
be replenished and the necessary funds accumulated therein, 
with which to pay his said orders, are the moneys which are 
due and unpaid to it forsaid taxes and upon such tax certiti- 
cates; but that the defendant, as such treasurer, instead of 
demanding and recciving the cash in payment of such delin- 
quent taxes, so far as the same were levied and assessed for 
county purposes, and instead of requiring a like cash pay- 
ment upon the redemptien, sale or transfer of such certifi- 
cates of sale, has been in the habit, during all the time said 
orders have so remained on file, and still is in the habit and 
practice, from day to day, and week to week, and so often 33 
he is applied to for that purpose, of receiving such payments 
in the outstanding, unfiled orders of said county, without re 
gard to the date or time of their issue, or the purposes for 
which they were given; and that, in pursuance of such prac 
tice, he has so received in payment many orders of like tenor 
and effect of those held by the plaintiff, and which were 
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issued to the said Alexander W. Shepard, and which were opi 


never otherwise presented for payment, or placed on file with 
him. The complaint closes with a prayer for a temporary 
injunction, and that on the final hearing a perpetual injunc- 
tion may be awarded, restraining the defendant, his agents, 
attorneys, counsellors, deputies, successors, &c., from receiv- 
ing such outstanding unsatisfied orders in payment of any 
part of said delinquent taxes, or in redemption, or for the 
transfer or sale, of said tax certificates, until moneys suffi- 
cient to satisfy the orders of the plaintiff, according to their 
dates and priority of filing, shall have been paid and received 
into the treasury of said county. 

The first objection of the appellant’s counsel, that the or- 
ders described in the complaint are drawn payable out of a 
particular fund, viz: the unappropriated money belonging 
to the county for jail purposes, and that therefore the prom- 
ise to pay is contingent upon the sufficiency of that fund, 
seems to me not to be well taken. Upon examination of the 
statute, I find no authority for the creation of separate or dis- 
tinct funds out of the revenues or moneys belonging to the 
county. By law all money belonging to the county as such, 
and not coming into its hands in the capacity of trustee, is 
treated as one fund, out of which all its liabilities are to be 
discharged. This intention is most plainly indicated by the 
provisions of sec. 129, chap. 18 of the Revised Statutes, which 
provides that “county orders properly attested,” (thereby, of 
course, meaning and including all county orders), “shall be 
entitled to a preference as to payment according to the order 
of time in which they may be presented to the county treas- 
urer,” except that where two or more orders are presented at 
the same time, that shall be first paid which is of the oldest 
date; and provided that the county treasurer shall receive 
from town treasurcrs all county orders issued by said county, 
in payment of the county taxes collected in such town by the 
town treasurer, in the year for which such orders are offered 
in payment. If it be conceded that the instruments in 
question are the orders of the county of La Crosse—and this 
was not denied or disputed—then I do not see how, under 
the operation of this section, their payment, according to the 
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order fixed by it,and out of any funds properly belonging 
to the county, could well be refused. It could only be 
done on the hypothesis, which was not claimed or insisted 
upon, that the addition of the words “for jail purposes,” 
destroyed their character and existence as orders. There 
being no authority to establish a separate fund, and these or- 
ders being payable, if at all, out of the general fund, those 
words must be understood, not as a limitation upon the lia- 
bility of the county, but as descriptive of the purpose for 
which the order was drawn, and as introduced, in order the 
better to enable the officers of the county to regulate and 
adjust its financial affairs. 

Upon the question of the jurisdiction of a court acting as 
a court of equity, to grant a permanent injunction in a case 
like the present, where such injunction is the only relief de 
manded in the complaint, it seems to me very clear, if the 
court is to be governed by the law as it existed and was ad- 
ministered prior to the adoption of the Code of Procedur, 
that it has no such power or jurisdiction. By the law as it 
then stood, it was well settled that a court of chancery would 
interfere, by injunction or otherwise, to restrain or control 
the proceedings of subordinate tribunals, or the official acts 
of public officers, in but two instances. The one was where 
such proceedings or acts affected real estate, and would lead 
to irreparable injury to the frechold, or to the creation of a 
cloud upon the title, which the court, if called upon, would 
remove; and the other, where they would lead to a multipli- 
city of suits. In the one case the court would interfere to 
stay the mischief; and in the other, to avoid vexatious and 
excessive litigation. Jfayor of Brooklyn vs. Meserole, 26 
Wend., 132. It is very evident that the present case falls 
within neither of these heads of equitable jurisdiction. In 
the case of Afocers vs. Smedley, 6 John. Ch. R., 28, where a 
bill was filed to enjoin the collector of a town from collect 
ing a tax, and the supervisor from paying over the same 
when collected, on the ground that the board of supervisors 
had levied it in direct violation of law, Chancellor KENT ob- 
served: “TI cannot find, by any statute, or precedent, or 
practice, that it belongs to the jurisdiction of chancery, as a 
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court of equity, to review or control the determination of Jane Term, 


the supervisors, in their examination and allowance of ac- 


. . . M eT, @ 
counts as chargeable against their county, or any of its Mowraeus 


towns,” but that “the review and correction of all errors, 
mistakes and abuses in the exercise of the powers of subor- 
dinate public jurisdictions, and in the official acts of public 
officers, belongs to the supreme court In my opinion, it 
belongs exclusively-to that court. It has always been a mat- 
ter of legal and never a matter of equitable cognizance ;” and 
that “in the whole history of the Hnglish court of chancery, 
there is no instance of the assertion of any such a jurisdic- 
tion as is now contended for.” See also Wiggin vs. The 
Mayor, 9 Paige, 16; and Van Doren vs. Same, id., 368. 
Upea the point that the Code has not enlarged, or in any 
respect changed, the power of the court to grant injunctions 
in cases of this kind, I am equally well satisfied. The only 
provision from which any such enlargement or change can 
be claimed, is that found in section 2 of chap. 129 of the Re- 
vised Statutes, transcribed from sec. 219 of the Code of New 
York, and is in these words: “ Where it shall appear by the 
complaint, that the plaintiff is entitled to the relief demanded, 
and such relief, or any part thereof, consists in restraining the 
commission or continuance of some act, the commission or con- 
tinuance of which, during the litigation, would produce injury 
to the plaintiff; or where, during the litigation, it shall appear 
that the defendant is doing, or threatens, or is about to do, or 
procuring or suffering some act to be done, in violation of the 
plaintiffs rights respecting the subject of the action, and tend- 
ing to render the judgment ineffectual, a temporary injunction 
may be granted to restrain such act. And when, during the 
pendency of an action, it shall appear by affidavit, that the 
defendant threatens, or is about to remove or dispose of his 
property, with intent to defraud his creditors, a temporary 
injunction may be granted to restrain such removal or dispo- 
sition.” It is very clear that the remedy here given, and 
which is extended to all actions, whether they be such as 
were heretofore denominated legal or equitable, is temporary 
and provisional in its nature, and designed to pass away 
when the litigation itself ceases by the rendition of a final 
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aeeaoae judgment in the action. It is also clear, that no new or en- 
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larged rights are conferred upon the plaintiff, but that it only 
enlarges the powers of the courts to grant injunctions, in ca- 
ses where, by the complaint, it appears that he is entitled to 
the relicf demanded. In determining whether he is entitled 
to such relief, or whether or not he sets forth a good cause 
of action, we are to look to the law as it was previously un- 
derstood and expounded. The legislature have not attempt 
ed to change or modify the law which fixed and governed 
the right, but that which concerned the remedy only. And 
if, by the law as heretofore established, the plaintiff had not 
the right to a perpetual injunction in a case like the present, 
then he has not now. Nor does the fact, that by the Code 
all distinction between the forms of legal and equitable pre 
ceedings has been abolished, and that they have been blend- 
ed into one general, harmonious system, nor that the legal 
and equitable powers are now united in, and exercised by, 
the same courts, at all affect the question. In so doing the 
legislature has not obliterated or destroyed the limits which 
were heretofore set to those powers, and by which they were 
distinguished and defined, and their exercise circumscribed. 
We cannot therefore substitute an equitable for what was 
heretofore purely a legal remedy, or the opposite. We 
cannot make the writ of injunction perform the functions of 
a mandamus or action on the case. 

The objection that the plaintiff is merely a creditor at 
large, or before judgment, of the county of La Crosse, and 
therefore not entitled to the interference of the court by in- 
junction, is, in my opinion, equally fatal to the present pro- 
ceeding. The authorities cited by the appellant's counsel to 
this point, abundantly establish, that before judgment and 
execution issue and returned unsatisfied, such general 
creditor cannot in this manner question or control the debt- 
or’s disposition of his property, upon the ground of fraud or 
otherwise. He must complete his title at law, by judgment 
and execution, before he can interrupt the debtor's general 
rights to dispose of and control his property. In respect to 
the powers of a court of equity, the county, in the abscnce 
of any inconsistent statutory regulations, would occupy the 
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same position as a natural person, and although it might be soe Term, 

inequitable and unlawful for it to violate or disregard the : 

preferences given by statute, that court could not interfere. Sracupnre 

The plaintiff must resort to the remedies given by law. Mowavess 6 
Both the orders of the county court must be reversed, and 

the cause remanded for further proceedings in accordance 

with this opinion. 


SPAULDING vs. MILWAUKEE & Horicon RaILROAD Co. 


Where the mortgagees of the road and other corporate property of a railroad 
company, commenced a suit for the foreclosure of their murtgage, and at the 
same time obtained an order from the court in which such suit was brought, 
appointing a receiver to take possession of the road and other property 
of the corporation, and operate the road during the pendency of such suit, 
and an appeal was taken from the order appointing such receiver, by the 
company and others in possession of the road, aud the proceedings in the 
circuit court stayed by the execution of a proper undertaking for that pur- 
pose, and, before the decision uf such appeal in this court, said murtgagees 
directed the clerk of the circuit court to enter a discontinuance of the fore- 
closure suit, st their costs, and served a copy of the order of discuntinuance 
upon the defendants in that suit, with notice that the suit wes discontinued 
at the plaintiffs’ costs, and offered to pay the defendants all their costs upon 
presentation of a taxed bill thereof, and also to appear before any taxing 
officer, at such time as the defendants might designate, to attend to the tax- 
ation of the same, and stipulated in said notice thut the order of the circuit 
court appointing a receiver, from which said appeal had been taken, might 
be rescinded and cancelled at the plaintiffs’ costs, and also offered tu pay the 
evats of the appeal upon presentation of a taxed bill thereuf: Hild, that 
even if the circuit court still retained jurisdiction uf the case, sv that 
it might make an order therein for the protection of the rights of all the 
parties (a question this court does not decide), still the plaintiffs therein could 
claim no further benefit from such suit, but must go out of that court upon 
such terms as the court might see fit to impose. 

Held, also, that the appeal to this court would fall upon the discontinuance of said 
suit in the circuit court, and that an application of the company to this court 
for an injuuctional order, forbidding certain persons who had, after said ap- 
peal, obtained possession of the road and were operating it by virtue of 
certain legal proceedings in the U, 3. District Court, from interfering with 
or exercising any control over ssid road, could not be granted. 


APPEAL from the Circuit Court for Washington County. 
In this case an application was made by the respondent 
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the grounds upon which it was made and was resisted, will 
appear sufficiently from the opinion of the court 

A. D. Smith, for appellant. 

Butler, Buttrick & Cottrell, for respondent. 


By the Court, Cote, J. It appears to us that the respond- 
ents have shown good cause why there should be no stay of 
proceedings granted herein, as asked for by the appellants 
The suit was originally commenced in the Dodge circuit 
court, by the respondents, to fereclose a mortgage given upon 
the railroad and corporate property, to secure the paymert 
of first mortgage bonds, and the interest upon the same. It 
was alleged in the complaint that the corporation was ina 
condition of insclvency, and that the mortgaged premises 
were a scanty security for the mortgage debt, and, among 
other things, it was asked that a receiver be appointe to 
take possession of the road, and the property and the fran- 
chises of the corporation, and run and operate the road, 
pending the suit. A receiver was appointed in conformity 
with the prayer of the complaint. The company and others in 
possession of the railroad, being dissatisfied, took an appeal 
from the order appointing a receiver, and gave an undertak- 
ing in the sum of two hundred and fifty dollars, conditioned 
according to law, and a further undertaking in the sum of 
ten thousand dollars (that being the sum fixed by the judge 
of said court), and conditioned in conformity with chapter 
139 of the General Laws of 1859, to stay proceedings in the 
circuit court. And the appellants now ask that an injune- 
tion may issue, enjoining Joseph B. Ficklin, Levi Blossom, 
Lindsay Ward, Robert H. Lowery and others, from interfer- 
ing with, or exercising any authority over, the railroad and 
its franchises. Some of these parties have obtained posses- 
sion of the railroad, and are operating the same under and 
by virtue of certain legal proceedings, instituted in the Uni- 
ted States district court, but to which it is not necessary 
more particularly to refer. The respondents, in answer to 
the rule to show cause why proceedings should not be stay- 
ed, produce a copy of an order which they, as attorneys for 
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the plaintiffs, directed the clerk of the circuit court of Dodge J 8 Aone 
county to enter, discontinuing the suit commenced in that 

court for the foreclosure of the mortgage above named, at Sravupme 
the costs of the plaintiffs therein. They also show that S Mawssassee 
copy of this order was served upon the appellants, with a 

notice that the suit had been discontinued at the plaintiffs’ 

costs, and the counsel for the respondents offer, in their no- 

tice, to pay the appellants all of their costs in said action, 

upon presentation of a taxed bill thereof; also to appear, 

with or without formal notice, before any taxing officer, at 

such time as the appellants might designate, for the purpose 

of attending to the taxation of the same; and further, they 

stipulate in the notice that the order of the circuit court, 
appointing the receiver in the action, and which had been 

taken to this court on appeal, might be rescinded and can- 

celled at the costs of the respondents; and they offered to 

pay the costs of the appeal, upon presentation of a taxed bill 

thereof. 

Under these circumstances, it is very clear to our minds 
that we ought not to grant an injunction to stay proceedings 
under this appeal. The respondents have endeavored to dis- 
continue the foreclosure suit in the Dodge circuit court, and 
have stipulated that the order made in that suit, appointing 
a receiver (which has been appealed to this court), might be 
rescinded and annulled. Now, whether the suit was abso- 
lutely out of court, when the respondents’ counsel entered 
the order of discontinuance with the clerk of the Dodge cir- 
cuit court, and gave notice thereof, with an agreement to pay 
all costs to the adverse party, upon presentation of a taxed 
bill thereof, so that the Dodge circuit court had no further 
jurisdiction over the same, and could make no order therein 
for the protection of the rights of all parties, and such as the 
justice and equity of the case might seem to require, is a 
question not necessary to be decided at the present time. It 
is said to be a matter of course, to permit a complainant to 
dismiss his bill at any time before interlocutory or final de- 
cree has been made in the cause, upon payment of costa. 
Cummins vs. Bennett, 8 Paige, 79; Saxton vs. Stowell, 11 id, 
526; Simpson vs. Brewster, 9 id., 2465; James vs. Delavan, 7 

VoL. XI1—39 
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peep ny Wend., 511; Smith vs. White, 7 Hill, 520; The Seaboard 
&RRR. OC. vs. ve 18 Barb. (S. C.), 595; Averiil vs. 
Rravioma Paterson, 10 How. Pr. R, 85; Schenck vs. Fancher & Long, 
Muwavee &14 id, 95. Whether eed is any thing in the circumstances 
RR Co. this case which would take it out of the operation of this 
general rule, it becomes immaterial to inquire. The coun- 

sel for the appellants contends that there is. He insists that 
ordinarily a cuse in the attitude of, and like the one at bar, 

could not be absolutely dismissed from the jurisdiction of 

the circuit court, by merely entering an order of discontinu- 

ance with the clerk in vacation, and offering to pay the costs 

of the adverse party, but that there must be some action of 

the court itself, dismissing the cause, and that the case is 

still pending in the circuit court of Dodge county. It may 

be conceded that this position is correct, that the Dodge cir- 

cuit court still retains jurisdiction of the foreclosure suit, 
notwithstanding the efforts of the plaintiffs to discontinue it, 

and that that court can make any proper order therein which 

may be necessary to protect the rights of all parties, and yet 

that this application for a stay of proceedings should be de 

nied. It does not follow that because the Dodge circuit 

court may have jurisdiction of the foreclosure cuse for certain 
purposes, or because the appeal from the order appointing 

the receiver may still be pending in this court, that we should 

enjoin parties from interfering with the subject matter of the 

appeal, namely, the railroad and its property and franchises, 

in other cases, Certainly the circuit court would not permit 

the plaintiffs further to prosecute the foreclosure suit, in that 

court, after discontinuing it by entering the order with the 

clerk. The court would not treat them as being in court 

and out of court at the same time. It would not suffer its 
proceedings thus to be trifled with, even if parties were dis- 

posed thus to back and fill, and to vacillate in the conduct 

of a suit. So that the respondents can claim no further bene- 

fit or advantage from the foreclosure suit in the circuit court 

They must, at all events, go out of court upon such terms a3 

the circuit court may see fit to impose, if they are not out 

already. The appeal in this court would fall, as a matter of 

course, with the principal cause. And such being the case, 
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we think the rule requiring the respondents to show cause 
why an injunction should not issue herein, must be dis- 
charged, with costs. 


Bonp and others vs. WILTSE and another. 


A and others delivered to the treasurer of a railroad company their note for 
$5,000, payable to his order, at six months after date, upon an express agree- 
ment with said company, that the note should be negotiated and its proceeds 
applied solely to the purchase of iron for said road, in whose early completion 
they were interested; but before the maturity of said note, the company bor- 
rowed $2,000 from B, (no part of which was used in the purchase of iron), 
and indorsed and pledged to him said note for %5,0-0, as security for its re- 
psyment. The loan not being repaid when it fell due, B gave notice that he 
would sell said note of $5,000, at public sale, fur the purpose of raising the 
amount of said loan: Held, that B, to the extent of the loan made by him on 
the credit of said note, without notice of facts impeaching its validity, was a 
bona fide holder for value, and that a complaint by the makers of said note, 
stating the facts and praying that B might be enjoined from gelling said note, 
and that as to any liability of the makers thereof to B, it might be declared 
void, was bad, on demurrer. 


APPEAL from the Circuit Court for Kenosha County. 

The case is sufficiently stated in the opinion of the court. 
The co-defendant of Wilise was one Tymeson, whose name 
was signed, as auctioneer, to the advertisement by Wiltse of 
the sale of the note for $5,000, pledged to him as security 
for the loan of $2,000. 

Mat. H. Carpenter & Gridley, for appellants: 

1. Wiltse, having taken the note of the respondents, with- 
out notice of the purposes for which it was made, as a secu- 
rity for the payment of an indebtedness not pre-existent, but 
contracted at the time of such taking, is a bona fide holder 
for value. Bay vs. Coddington, 20 John. R, 637; Bank of 
Salina vs. Babcock, 21 Wend., 499; Bank of Sandusky vs. Sco- 
ville, 24 id., 115; Mohawk Bank vs. Corey, 1 Hill, 513; Stalk- 
er vs. McDonald, 6 id., 98: Montross vs. Clark, 2 Sand£ S. C., 
116; White vs. Springfield Bank, 8 id., 222; Young vs. Lee, 2 
Kern., 551; While vs. Springfield Bank, 1 Barb., 225; Seneca 
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Scott vs. Betts, Hill & Denio, 8368; Agawam Bk. vs. Strever, 18 
N. Y., 506. 2. The note of respondents was delivered to 
the railroad company “to be negotvated and sold,” without re- 
strictions as to the manner of negotiation, or the amount of 
money to be raised thereon, and the note having effected 
the substantial purpose for which it was designed, the obtazn- 
ing of money by the R. R. Oo., the subsequent diversion of the 
money cannot effect the validity of the note in the hands of 
Wiltse. Powell vs. Waters, 17 John., 176; Bank of Chenango 
vs. Hyde, 4 Cow., 567; Bank of Rutland vs. Buck, 5 Wend, 
66; Wardell vs. Howell, 9 id., 170. 

O. S & F. H. Head, for respondents : 

1. Ina suit against the railroad company, the original 
holder of the note, the respondents would have been entitled 
to the relicf demanded in the complaint. 2 Story’s Eq. Jur. 
8§ 10,11; Reed vs. Bank of Newburgh, 1 Paige,215. 2. Wiltse, 
having taken the note merely as collateral securtty, did not 
acquire the rights of a bona fide purchaser, before maturity, 
for a valuable consideration. Bay vs. Coddington, 5 John 
Ch. R., 54, and 20 id., 687; Stalker vs, McDonald, 6 Hill, 
93; Payne vs. Cutler, 18 Wend, 606-7; Rosa vs. Brotherton, 
10 Wend, 85; Willams vs, Lnittle, 11 N. H., 66; Clark vs. Ely, 
2 Sandf Ch. R, 166; Kirkpatrick vs. Muirhead, 16 Penn. St, 
123; Bertrand vs. Barkman, 8 Eng. (Ark.), 150; Jenness ws. 
Bean, 10 N. H., 266; Prentice vs. Zane, 2 Gratt., 262; and 
Bramhall vs. Beckett, 81 Me., 206. 


By the Court, CoLE, J. A demurrer was filed to the com- 
plaint in this case, on the ground that the same did not state 
facts sufficient to constitute a cause of action. The circuit 
court held the complaint good, and from the order overrul- 
ing the demurrer this appeal is brought. We are, however, 
of the opinion that the demurrer was well taken, and that it 
should have been sustained. 

Without attempting to give the complaint at length, we 
will say that, according to our understanding of it, it disclo- 
ses the following facts: On or about the 5th day of May, 
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1857, the respondents made and delivered to one Z. G. Sim- June oO 
mons, the treasurer of the Kenosha & Rockford Railroad : 
Company, their joint and several promissory note, for five Bowo et al. 
thousand dollars, payable to the order of said Simmons, six Warss et al. 
months after date. It is alleged that the note was made and 
delivered with the express and positive understanding be- 
tween the makers and the company, that the note was to be 
negotiated, and the proceeds thereof applied to the purchase 
of iron to aid in the construction of the road. About the 
14th of May, 1857, the railroad company borrowed two thou- 
sand dollars of the appellant Weltse, and gave therefor the 
promissory note of the company, signed by the treasurer 
thereof, and pledged the note made by the respondents, as se- 
curity for the payment of the two thousand dollar note of 
the company ; and all this was done without the knowledge 
or consent of the makers, As the note of the company was 
not paid according to its terms, Wiltse gave notice, through a 
newspaper of Kenosha, that he would proceed and sell the 
five thousand dollar note, indorsed and pledged to him, for 
the purpose of raising money to pay his debt. And the re- 
spondents ask that Wiltse be enjoined from selling the note 
thus advertised, or disposing of it in any manner, until the 
further order of the court, and that the note, so far as con- 
cerns any liability of any or either of them to the holder, 
Wiltse, may be adjudged null and void. 
In the elaborate opinion delivered by Mr. Justice Srory, 
in the case of Swift vs. Tyson, 16 Peters, 1, he seemed to af- 
firm the doctrine that the holder of a negotiable instrument, 
who had taken it bona fide for a valuable consideration, in 
the ordinary course of business, before due, and without no- 
tice of facts which impeached its validity, as between the an- 
tecedent parties, had a title unaffected by those facts, and 
could recover on the instrument, although it might be with- 
out any legal validity as between the antecedent parties; and 
that where the note is received in payment of a pre-existing 
debt, or is taken as collateral security fora precedent debt, the 
person receiving it should be treated as a bona fide holder for 
value, within the meaning of this rule. And this doctrine 
he subsequently lays down in his work on Promissory Notes, 
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§ 195. It is probable that the court, in the case of Swift vs. 
Tyson, understood and supposed that the plaintiff received 
the drafts and acceptances in that case mentioned, in abso- 

lute payment of the protested note of Norton & Keith, which 
he had previously paid to the Marine Bank, and that the 
consideration for the transfer of the acceptances was the ex- 

tinguishment of the protested note, and all action upon it 
Such seems to have been the understanding of Mr. Justice 
CaTRoN, of the question presented by the record and deci- 
ded by the court; and with this explanation, the case is not 
opposed to so many adjudged cases as it would be if it were 
understood as deciding that the plaintiff was a bona fide holder 
for value, even if he received the acceptances merely as col- 
lateral security for an existing debt, the night of action on 
the original debt not being altered and gone. For it is held 
in many of the states of the union—and the doctrine seems 
to be sustained by much good sense and sound reason—that 
a note or bill taken in satisfaction or discharge of an existing 
debt, puts the indorsee in the situation of a holder for value, 
and entitles him to recover upon it without regard to the 
equities subsisting between the maker and indorser. But it 
is unprofitable to pursue this discussion further, since it has 
no controlling effect upon the question arising upon this de- 
murrer. The numerous authorities bearing upon the point 
as to whether a pre-existing debt may constitute a valuable 
consideration, within the rule of the Jaw merchant, may be 
found collated and examined in the notes to Swift vs. Tyson, 
1 American Leading Cases, 335, and Depeau vs. Waddington 
et al., 2 id., 104. 

However, as to the question arising upon this demurrer, 
we would say that we suppose the doctrine quite well estab- 
lished, that where some new consideration intervenes at the 
time of receiving the paper, as when advances have been 
made or responsibilities incurred upon the credit of it, that 
then the party is considered a bona fide holder for value, 
within the rule for the protection of commercial paper. Bay 
vs. Coddington, 20 John., 637; Stalker vs. McDonald, 6 Hill, 
93. And the rule seems just and reasonable, which protects 
the holder of commercial paper, who has acquired it fairly, 
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in the usual course of business, before maturity, by giving shay 3h 
his money, goods or other property upon the strength of it. 
Why should not the holder be protected, who receives paper 3°”? ¢ et 
under such circumstances? THe parts with value for it, and Warren ot al 
gives a valuable consideration. In the present case it is 
more than probable that Wiltse would not have loaned the 
railroad company the two thousand dollars, except upon the 
credit of the five thousand dollar note. He may have 
known that the corporation was unable to meet its engage- 
ments, and that he must look to the collateral security alone 
to obtain his money. Why, then, should he not have the 
benefit of this security? The respondents allege, in their 
complaint, that they made and delivered the note to the 
railroad company to be negotiated and sold, and the proceeds 
to be applied to the purchase of iron to complete the road. 
What right have they now to complain because the note was 
negotiated and sold? What if the railroad company did 
pledge it to secure the payment of two thousand dollars, and 
no more? Wherein are the makers injured by this transac- 
tion? Suppose the company pay Wiltse the amount of the 
note which it gave him, then it will be entitled to the secu- 
rity pledged. Suppose he is compelled to go on with the 
sale, the object of the sale is to realize therefrom the debt 
owing him from the company. And upon what principle of 
law or justice the respondents can claim that their note shall 
be adjudged null and void, and not be available to Wiltse, 
even to secure the payment of the money he gave upon the 
strength of it, we are somewhat at a loss to understand. 
Having parted with his money upon the faith and credit of 
this security, as we think the complaint shows, the appellant 
would undoubtedly be entitled to hold it even as against equi- 
ties which might exist between the immediate parties to the 
paper, if any such there were. But even this complaint does 
not disclose the fact that such equities existed. In its origin, 
it was intended that the note should be used by the railroad 
company for the purpose of raising money. The makers 
made and delivered it for that declared object. And now, 
after the note has been put in circulation according to the 
design of the parties who made it, and after a third party 
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June Term, has made advances to the railroad company upon the faith 


and credit of the paper, for a court to interpose and declare 
the note void, would be inequitable and unjust. 

We therefore think that the demurrer to the complaint 
should have been sustained. The order overruling the de- 
murrer is reversed, and the cause remanded for further pro- 
ceedings, according to law. 


Norsz.—It has been held that the ¢mplted authority of a creditor to sell the prop- 
erty pledged to him as collateral security, if the debt remains unpaid, does 
not extend to choses in action created by private individuals and having no market 
value. Wheeler ve. Newbould, 5 Duer, 29. In the absence of a special power for 
that purpose, the pledgee cannot, on default and notice to the pledgor, sell such 
paper either at public or private sale, but must hold it and collect when due, and 
apply the proceeds to the debt. Nor will proof of a local custom so to sell, be 
allowed. Same case, 16 N. Y., 892.—Reup. 


Foster vs. THE Ciry oF KENOSHA. 


Where a municipal corporation is created without any express restriction upon 
its power to levy taxes or raise money, it can exercise that power only for 
legitimate municipal purposes, the power of the corporation in that respect 
being limited by the object and purpose of its creation. 

The legislature cannot confer upon @ municipal corporation an unlimited power 
to levy taxes and raise money, aside from and above what may be necessary 
and proper for legitimate municipal purposes; the grant of such unlimited 
power beiug inconsistent with section 8, of Article XI, of the constitution, 
which requires that the legislature, in organizing such corporations, ‘shall 
restrict their power of taxation, assessment, borrowing money, contracting 
debts,” &o. 

That section of the constitution does not contain a grant of power to the legislature 
to organize cities, but is a restraint upon that power. 

A provision in the charter of a city that no tax shall be levied or money be bor- 
rowed beyond what may be needed for legitimate municipal purposes, with- 
out the previous sanction of a majority of the voters, is not a limitation upon 
ite power to levy taxes or contract debts, within the meaning of that section 
of the constitution, The duty of imposing the proper limitation belongs to 
the legislature, and cannot be transferred to others. 

An emendment to the charter of the city of Kenosha, declared that the city 
council should have power to levy and collect special taxes for any purpose 
(aside from what was specially provided for in the original charter), which 
might be considered essential to promote or secure the common interest of 
the city, or might borrow on the corporate credit of the city for such pur- 
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poses, any sum of money for any term of time, &c., but that no such tax se Term, 


should be levied or money borrowed, except in accordance with a section 
of the original charter, which provided that no such tax should be levied, 
or money be borrowed, without the consent of a majority of the voters, 
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who should vote upon the question at a special election to be held for that Taa Grrr oF 


purpose. Afterwards the city of Kenosha subscribed $150,000 to the stock 
of the Kenosha and Beloit Railroad Company, in pursuance of the vote of 
& majority of the legal voters of said city, and issued scrip to the amount of 
$66,000 in part payment therefor, and levied a tax to provide for the pay- 
ment of said scrip. In a suit by a tax-payer in said city, to restrain the collec- 
tion of said tax, it was held, that said amendment to the charter of said city 
was in conflict with section 8, of Article XI, of the constitution; that the act 
of the city council in creating said debt, was unauthorized, and that the col- 
lection of said tax should be restrained. 


Whether it follows that the scrip so issued is void, the court does not, in this so- 
tion, determine. 


APPEAL from the Circuit Court for Kenosha County.. 

This was an action to enjoin the city of Kenosha from col- 
lecting a certain tax levied upon real estate in said city for 
the purpose of paying scrip issued by said city upon its sub- 
scription of $150,000 to the stock of the Kenosha and Be- 
loit Railroad Company. A temporary injunction having 
been granted, on the application of the plaintiff, and the de- 
fendant having filed a motion to dissolve such temporary 
injunction, the court, after a hearing, made an order denying 
the motion, from which the defendant appealed. 

Head § Lynde, for appellant, contended that the legislature 
has a right, with the consent of the local authorities, to tax 
@ particular city or locality for the construction of a local 
improvement (Weeks vs, City of Milwaukee, 10 Wis, 242; 
Soens us. City of Racine, id., 271); and that under sec. 44 of 
the “act to incorporate the city of Kenosha,” and sec. 8 of 
the act to amend the same, the city had power to levy the 
tax in question Nichol vs. Mayor, &c., of Nashville, 9 
Humph, 266; L.¢ N. R. RB. vs. The County Court of Darid- 
son County, 1 Sneed, 640. 

F. & Lovell, for respondent, contended that sec. 8 of the 
‘act to amend the charter of the city of Kenosha,” approved 
March 28, 1853, as it purported to confer upon the city un 
limited power to levy taxes and borrow money, was in vio- 
lation of sec. 3, art. XI, of the constitution of this state. 
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or By the Court, Coe, J. This complaint was filed by the 
“___ respondent on his own behalf, and on behalf of other land 
Fosrsz owners, to restrain the city of Kenosha from collecting s 
Tan Cirr or special tax of $18,625, levied by the city upon the real es 
oes tate therein situated, for the purpose of paying a debt origi- 
Movember 19. nally contracted by the stock subscription of the city to the 
Kenosha & Beloit R. RCo. This subscription was made 
under and by authority of section 8 of an act to amend the 
charter of the city of Kenosha, and of section 44 of the char- 
ter, and also by virtue of an ordinance of the common coun- 
cil, submitting the question to the legal voters, whether a tax 
“of one hundred and fifty thousand dollars should be levied 
and collected, for the promotion of the common interest of the 
city, in aid of the Kenosha & Beloit Railroad,” &c., and au- 
thorizing the mayor to subscribe, in the name of the city, 
that amount, to the capital stock of the company, provided 

& majority of the legal voters was in favor of such tax. 

The counsel for the respondent contends that section 8 of 
the act to amend the charter of the city (which is above re 
ferred to,) 1s unconstitutional, and as a necessary conse 
quence, that the action of the common council under that 
section, was unauthorized and void. This section, he insists, 
is in conflict with section 8, art. XI of the constitution, and 
such is our opinion. That provision of the constitution 
reads as follows: “It shall be the duty of the legislature, 
and they are hereby empowered, to provide for the organiza 
tion of cities and incorporated villages, and to restrict that 
power of taxation, assessment, borrowing money, contracting 
debis, and loaning their credit, so as to prevent abuses in assess 
ments and taxation, and in contracting debts, by such municipal 
corporations.” Section 8 of the act amending the charter 
reads: ‘The city council shall have power to levy and col 
lect special taxes for any purpose (aside from what may be 
specially provided for in the city charter), which may be 
considered essential to promote or secure the common inter 
est of the city, or may borrow on the corporate credit of the 
city, for such purposes, any sum of money, for any term of 
time, at any rate of interest not exceeding ten per centum, 
and payable at any place that may be deemed expedient 
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Bonds or scrip may be issued therefor under the seal of the June — 
corporation, and the resources and credit of the city are 
pledged for the repayment of the sums so borrowed, with the Fosrmm 
interest on the same. All such moneys shall be expended Tzs | = 
under the direction of the city council. But no such tax 
shall be levied, or money borrowed, except in accordance 
with the provisions of section 44 of the city charter, and in 
all cases when questions under this section are submitted to 
qualified voters, the amount and object of the proposed tax 
or loan shall be specifically stated, to be voted upon.” * * 
(Chap. 110, Private Laws, 1853, p. 304) 

Here, it will be seen, is an unlimited grant of power to the 
common council of the city to levy and collect special taxes, 
or borrow money on the credit of the city, for any purpose 
whatever which may be considered essential to promote the 
common interest of the city. The common council have au- 
thority to contract debts to any amount, impose taxes for 
any and all conceivable objects and purposes; embark the 
finances and credit of the city in any enterprise which, in 
the judgment of the common council, will contribute to the 
wealth, prosperity or trade of the city, or promote the social 
and material condition of its citizens. There is no limitation, 
no restriction imposed by the legislature upon the power of 
the corporation to run in debt or burthen the people with 
taxes. If the common council deem it expedient, and a 
majority of the voters of the city will sanction the policy, 
the city, in its corporate capacity, may carry on works of in- 
ternal improvement, at home or abroad, so that those works ‘ 
are calculated to stimulate the trade and increase the busi- 
ness of the city. No matter how ruinous and oppressive 
these special taxes might be to the owners of real estate, or 
to the minority of the tax payers, yet we do not see why, 
under this section of the charter, the common council and a 
majority of the qualified voters, might not compel the city 
to become a stockholder in a line of steamboats, to run up 
and down the lakes for transportation of freight and passen- 
gers; subscribe for stock in railroads; improve harbors; 
open roads and build bridges within or without the city lim- 
its; erect and operate flouring mills; keep hotels; or in short, 
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June Term, embark in any mercantile, manufacturing or commercial en- 
Le terprise, which, in the language of the charter, “may be con- 
Fosrsz sidered essential to promote or secure the common interest of 

Testor or the city,” and pledge the resources and credit of the city for 
the repayment of all sums borrowed for these purposes, and 
impose taxes to meet the same. Now the question arises, 
can the legislature confer upon a municipal corporation such 
unlimited power of taxation, such unrestrained ability to con- 
tract corporate indebtedness and mortgage the real estate of 
the city? If it had merely organized the city government, 
without imposing any restraint upon the power of taxation 
and of raising money, then the corporation could only have 
imposed taxes and raised money for legitimate municipal 
purposes, The power of the corporation over these matters 
would have been limited by the object and law of its crer 
tion. A municipal corporation is organized for political and 
governmental purposes, and is invested with such powers 3 
are necessary or incidental to the purposes of local govern 
ment. The right of taxation can be exercised by the muni- 
cipal corporation only to raise money to meet the expenses 
incident to the city government, and the exercise of its po 
litical powers ; for as to such objects only does the necessity 
of taxation exist, and not to enable the city to embark in 
any enterprise or business which may be deemed profitable 
or advantageous to the people at large. In this state the 
constitution imposes upon the legislature the duty, when 
providing for the organization of cities and incorporated vi: 

‘ lages, to restrict their power of taxation, of borrowing money, 
contracting debts, and loaning their credit, so as to prevent 
abuses in assessments and taxation, and in contracting debts, 
by such municipal corporations, This provision of the con 
stitution would be a dead letter, entirely inoperative and of 
no effect, if section 8, amending the city charter, can stand 
For, as already observed, that provision of the charter con- 
fers upon the city council the most unlimited power to levy 
taxes and run indebt. It does not confine the common 
council to municipal purposes when exercising the right of 
taxation, They had this power by the orginal charter. 
That gave the authority to levy all the taxes, and raise all 
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the money, necessary to carry on and support the govern- eco 
ment. But this amendment was intended to confer a right : 
of taxation beyond that given in the charter, and for other Fosraz 
than municipal purposes. It is a power to impose special Tas Orrr of 
taxes to any amount, and for any purpose whatever, which 
may be considered essential to promote or secure the com- 
mon interest of the city. I do not think the legislature could 
confer upon any municipal corporation such unlimited, such 
absolute power of taxation. More especially is the legisla- 
ture restrained from conferring such power under a constitu- 
tion which imposes upon it the duty, in organizing cities and 
villages, to restrict their power of taxation, borrowing money, 
and contracting debts. It is very clear that this provision of 
the constitution does not contain a grant of power to the 
legislature to organize cities, but is a restraint upon that 
power. The legislature possessed the power to incorporate 
cities. This was incident to its general legislative power. 
This provision was undoubtedly placed in the constitution 
by its framers with full knowledge that the legislature then 
possessed, and would continue to possess and exercise, the 
power of authorizing municipal corporations to levy taxes 
and horrow money, and it was intended that the legislature 
should not give this authority without restricting it so as to 
prevent abuse and oppression. This evidently was the ob- 
ject and design of the constitutional provision. Now can 
the legislature disregard it entirely? Can it confer upon a 
municipal corporation the right to impose taxes to any 
amount, and for any purpose? We think not. And there- 
fore, when the legislature attempts to confer upon a munici- 
pal corporation an unrestricted power to levy taxes and raise 
money, aside from and above what may be necessary and 
proper to support the local government, and for legitimate 
municipal purposes, such unlimited grant of power must 
be held to be void. Otherwise, no force or effect is given to 
the provision of the constitution cited. 

Nor do we consider it a sufficient answer to this objection, 
to say that the legislature properly restricted the power of 
the corporation to levy taxes and contract debts, when they 
provided that no tax should be levied, or money borrowed, 
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June Term, under sec. 8, unless a majority of the voters should be in 
- favor of levying the tax or making the loan. For in the 
Fosrmz latter case the restriction would be one imposed rather by 
Tas Crrr or the people than the legislature. Besides, if a majority of 
neenE EE ihe qualified electors were in favor of the tax, then the com- 
mon council would have the power to impose it without 
limit. Thus the minority would be oppressed, and at the mer- 
cy of a bare majority of the electors. And one of the great 
advantages and blessings of a written constitution, above all 
others, is that the minority can invoke its protection against 
the demands and oppression of a violent majority. It may 
be said that, according to the structure of our society and 
government, the people are regarded as the safest depositary 
of political power, and that to make the authority of levying 
taxes and running in debt, depend upon the votes of a ma- 
jority of the qualified electors of the corporation, would be 
the very best check which the legislature could devise to 
prevent abuse in the exercise of this power. But such is 
not the theory of the constitution. The powers of our gov- 
ernment are divided into three departments, and agents are 
chosen by the people to exercise and put in action these sev- 
eral powers of the government. The law-making power is 
vested in the legislature. That is the department of the 
government to organize cities and incorporate villages 
The constitution gives the legislature that power, and does 
not leave it with the people. And it contemplates, when 
the legislature does organize a city, and confers upon the 
local authorities powers of taxation, and of raising money, 
that it should do so with proper restrictions and limitations, 
so as to prevent abuse, and protect the minority of the elect- 
ors from the oppression and tyranny of the majority. The 
legislature cannot divest itself of this duty und transfer it to 
the people. 

To prevent all misapprehension, however, we will say that 
we do not suppose an act of the legislature creating a mu- 
nicipal corporation, but imposing no restriction upon the 
power of such corporation to levy taxes and borrow money, 
would necessarily be void for that reason. In such a case, 
the city authorities would only have power to levy taxes and 
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raise money to support the local government, and for proper er oOo 
municipal purposes. And although the wants of municipal 
corporations are great, still they are not unlimited. The ah 
corporation could undoubtedly raise all the revenue sufficient Tas Crrr or 
for strictly municipal expenditures, but could not raise any and ae 
all moneys for every purpose which might promote the com- 
mon interest of the city. No one can doubt but that the 
dredging out of the St. Clair Flats, or excavating the Rapids 
of the Mississippi river, would most essentially promote the 
common interest of all towns and cities along the lakes and 
that river; still, imposing taxes for the purpose of accom- 
plishing these works, could hardly be said to be raising 
money for municipal purposes in any of them. It may be 
difficult to define, in advance, what is strictly embraced in 
the words “ municipal purposes.” There is no kind of doubt, 
however, that there are many things, and many branches of 
business, which promote in an essential degree the interest 
of towns and cities, and yet which the municipal corpora- 
tion has no right to carry on. 

We have endeavored to show that the unlimited grant of 
power of taxation and contracting debts, attempted to be 
conferred upon the common council by section 8 of the act 
amending the charter of the city of Kenosha, was in conflict 
with section 8, article 11, of the constitution, and must fall. 
As a necessary result, the act of the common council, under 
that section, in creating the debt for the payment of which 
the tax mentioned in the complaint was levied, cannot be 
sustained. Whether this would render the scrip of the city, 
issued in pursuance of that action of the common council, 
void, or not, we will not attempt to determine in this pro- 
ceeding. It is sufficient here to state that we consider the 
tax mentioned in the complaint unauthorized, and that, with- 
in the decisions of this court in the cases of Walker vs. Car- 
penier (unreported), and Dean vs. The City of Madison, 9 Wis, 
402, the respondent has the right to restrain the city author- 
ities from collecting the same. 
_ ‘The order of the circuit court, refusing to dissolve the in- 

junction herein granted, is affirmed. 


vy. 
Know row etal 
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Tue CENTRAL BANK OF WISCONSIN VS. KNOWLTON and 
another. 


The complaint in a suit brought in a corporate name, need not sver the plaintiff 
to be a corporation. 


APPEAL from the Circuit Court for Hock County. 

The Central Bank of Wisconsin sued Knowlton and another, 
as successive indorsers of a bill of exchange. The com- 
plaint did not aver that the plaintiff was a body corporate 
Demurrer to the complaint, on the ground that it did not 
appear on the face of it that the plaintiff had a legal capacity 
tosue. The circuit court overruled the demurrer, and the 
defendants appealed. 

Prichard & Jackson, for appellants, contended that inas- 
much as, under our statute, it is not necessary for a domestic 
corporation to prove its existence, on the trial, unless the 
defendant in his answer shall have denied it, the fact 
must be affirmed in the complaint, so as to become the sub 
ject of denial 

Conger & Hawes, for respondent, cited 1 John. Cases, 133; 
14 John., 239; Goodrich vs. Com. School Dis, 2 Wis, 102; 
Bank of Genesee vs. The Patchin Bank, 3 Kernan, 309; 13 
Howard, 270; 17 id., 487; 18id. 808; Farmers & Af, Bank 
vs. Sawyer, 7 Wis, 879; 1 Duer, 707; 20 N. Y., 355; 8 
Howard, 326. 


By the Court, CoE, J. In the case of the Farmers § Bfill- 
ers’ Bank vs. Sawyer, 7 Wis. R., 379, this court expressed the 
opinion that where a suit was brought by a corporation, it 
was not necessary to allege that the plaintiff was a body cor- 
porate, created by or under the laws of this or any other 
state, and had capacity to sue, and that a demurrer to a com- 
plaint upon that ground would be bad. It is true that the 
precise question before the court in that case was whether 
the demurrer was frivolous, and we held that it was not 
But still we supposed that a demurrer to a complaint on the 
ground that it did not aver that the plaintiff was a corpora- 
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tion, was not well taken. The following cases adjudge that ser an 
precise point, as we understand them: Harris vs. The Musk- P 
tngum Man. O., 4 Blackf, 267; Richardson vs. The St — 
Joseph Iron Oo., 5 id., 146; The Bennington Iron Oo. vs. Ruth- 

erford, 3 Harrison R (N. J.), 105; Same case, p. 158; The 

Union Mutual Ins. Co. vs. Osgood et al, 1 Duer, 707; Zion 

Church vs. St. Peter's Church,5 W. & S., 215; The Bank of 
Louisville vs. Edwards, 11 How. Pr. R, 216; The Holyoke 

Bank vs. Haskins, 4 Sand£, S$. C. R, 675; Rees vs. Conocochea- 

gue Bank, 5 Rand. KR, 326; Bank U. & vs. Haskins, 1 John. 

Cases, 132. 

The following authorities hold that where a corporation 
sues, the declaration need not set forth by averment how it 
was incorporated, but upon the general issue pleaded it must 
be proved that it isa corporation: The President, DThrectors 
and Company of te Bank of Auburn vs. Weed et al, 19 John, 
299; The President and Directors of the Bank of Utica vs. 
Smalley et al, 2 Cow., 770. But this rule has been 
changed by sec. 3, chap. 148, R. S., 1858 (so far as domestic 
corporations are concerned), which declares that, “in actions 
by or against any corporation created by or under any stat- 
ute of this state, it shall not be necessary to prove, on the 
trial, the existence of such corporation, unless the defendant, 
in his answer, shall have denicd that the plaintiff is a corpo- 
ration, and annexed thereto an affidavit of the truth of such 
answer.” The counsel for the appellants contends that by 
implication, at least, this section requires that the complaint 
should ayer that the plaintiff is a corporation, since it speaks 
of the defendant's denying the existence of the corporation 
in his answer. He thinks it involves a gross solecism to say 
that a party shal] deny what has not been affirmed. But we 
think this is refining too much upon the language of the 
statute. Itis very easy for a party to determine from a 
complaint whether the action is brought by a corporation or 
a natural person If the suit is by the former, and the de- 
fendant wishes to litigate the question as to whether there is 
such a corporation or not, he can easily allege in his answer 
that no such corporation exists, verifying the answer by an 
affidavit, and then the burden will be thrown upon the plaintiff 
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of proving its charter or act of incorporation. This provis 
ion was undoubtedly enacted to relieve the plaintiff from the 
expense and inconvenience of proving its charter, in every 
case of an action by a domestic corporation, where the gen- 
eral issue was pleaded. They have the same statute in New 
York, and the courts of that state have given it this con- 
struction. Zhe Bank of Genesee vs. Patchin Bank, 8 Kernan, 
809; The Waterville Manufacturing Co. vs. Bryan et al, 14 
Barb. 8. O. R, 182. 

It follows from these views that the order of the circuit 
court, overruling the demurrer to the complaint, must be 
affirmed. 


Price vs. DIETRICH. 


The remedy provided by chapter 101 of the Revised Statutes of 1858, for credit- 
ors having claims against the estates of deceased persons, is exclusive in its 
character. 

No suit can be maintained upon a claim which has been allowed by the county 
judge, or by the commissioners appointed by him to receive, examine and 
adjust claims against the estate of the deceased, in accordance with the pro- 
visions of the statute, unless, after an order of distribution has been made by 
the county judge, the administrator refuses or neglects to pay according to 
the order, in which case he becomes personally liable. 

The allowance of a claim by the county judge, or by said commissioners, has the 
force and effect of a judgment. 


ERROR to the Circuit Court tor Dane County. 

The case is stated in the opinion of the court. 

R. W. Lansing and E. T. Sprague, for plaintiff in error. 
Nat. Rollins, for defendant in error. 


By the Court, Pains, J. This action was brought against 
the plaintiff in error as administratrix of the estate of Rob- 
ert Price, deceased. , The complaint averred that the deceased 
was indebted to the plaintiff in the sum of $611 11; that 
the defendant was appointed his administratrix; that 
the plaintiff’s claim had been duly presented to the county 
judge and allowed, but that the defendant had neglected and 
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refused to pay it To this complaint a demurrer was inter- eo 


posed, which was overruled by the court below. 

The question presented is whether, upon the facts averred, 
the action is sustainable against the administratrix We 
think itis not The statute provides a specific method for as- 
certaining and settling claims against the estates of deceased 
persons. Commissioners are appointed, or the county judge 
acts in their place, and due notice is given of the time and 
place when and where claims may be presented for allow- 
ance. When allowed, they have all the force and effect of a 
judgment LEither party may appeal, but if neither does 
appeal, the adjudication of the county judge or commission- 
ers is conclusive. 

This being so, no beneficial purpose could be subserved 
by allowing an action on the claim thus allowed, against the 
administratrix. If judgment should be recovered against her, 
the party recovering it would be in no better position than he 
was before. The law therefore provides that the county 
court may, from time to time, order a distribution of assets, 
and payment of debts Sec 40, chap. 101, R S, 1858. 
The clear implication from all these provisions of the statute, 
even in the absence of a positive provision to that effect, 
would be that the remedy which they furnish is exclusive in 
its character. But in addition to that, sec. 62 expressly pro- 
vides that, except as that chapter allows, no action shall be 
sustained against an executor or administrator. Sec. 44 pro- 
vides that after an order of distribution has been made by 
the county court, then if the administrator does not pay ac- 
cording to the order, he shall be personally liable. But the 
only result of allowing an action upon a claim already al- 
lowed by the commissioners or judge, would be to accumu- 
late costs against the estate, without advancing the remedy 
in any degree. The party would still be obliged to obtain 
his order for distribution from the county court, and to that 
he may and ought to resort in the first instance. 

The judgment must be reversed, with costs, and the cause 
remanded for further proceedings 
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Locxwoop vs. STEWART and others. 


Locx woop 


v. 
Srewaar et al. 


November 19. 


A judgment will not be reversed, on account of the refusal of the court below to 
grant a now trial, if there was evidence enough to support the verdict, al- 
though it may appear to this court that the preponderance of the proof was 
against it, 


APPEAL from the Circuit Court for Milwaukee County. 

This was an action to recover damages for a breach of 
warranty as to the quality and condition of a carpet pur- 
chased by the plaintiff of the defendants. Verdict for the 
plaintiff. Motion for a new trial, on the ground that the 
verdict was contrary to the weight of evidence, overruled, 
the defendants excepting, and judgment upon the verdict 

J. Ladue, for appellants. 

Waldo, Ody & Van, for respondent. 


By the Court, Cou, J. The point in controversy in this 
case was, whether the carpet mentioned in the pleadings was 
imperfect and injured at the time of the delivery thereof to 
the respondent, and was not frec from damage or defects of 
every kind, as the appellants represented and warranted the 
carpet should be, when it was purchased, and what damages 
the respondent had sustained in consequence. The nature 
of the defects in the carpet, and the manner in which they 
were covered up, certainly authorized the jury in finding that 
those defects and injuries must have existed in the carpet 
before it came to the possession of the respondent, and they 
so declared by their verdict. The questions submitted to 
the jury were matters of fact, and it was the province of the 
jury to weigh and determine the effect of the testimony. It 
is unnecessary for us to declare what conclusions we should 
have drawn from the evidence, and it is sufficient to say that 
it clearly supports the verdict, even if we concede that the 
weight of the evidence was against the finding. The only 
exception taken was to the ruling of the circuit court, deny- 
ing the application for a new trial, and we are unable to say 
that the motion for a new trial was not properly denied. 

The judgment of the circuit court is affirmed, with costs. 
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June Term, 
Sracy and another vs. THe Dane County BANK. 1860. 
le 


A bank in Medison received by mail, for collection, a note made and indorsed by pasar et al. 

persons living at Stoughton, a place about twenty miles from Madison, but Dawe Cocnrr 
with which there was a daily communication by railroad. There wasnobank Bax«. 
at Stoughton, and, before the note fell due, the bank at Madison delivered it 
for collection to en expreas company, which had an office in Stoughton, and 
was in the practice of collecting such paper, and was responsible, and reputed 
to be s prompt and capable collecting agent. The express company delivered 
the note, in due time, to a notary public residing in Stoughton, for present 
ation, and protest if not paid, but the notary made his demand of payment 
one day before the note fell due, and on the same day deposited notice of 
non-payment, for the indorser, in the post-office at Stoughton, although the 
indorser, who was then absent from home, had his place of residence in 
said village, whereby, the makers being insolvent, the debt was lost. 
Zeid, that the contract implied from the receipt by a bank of a note for col- 
lection, payable at a distance from its place of business, is not absolutely to 
make due presentment of the note and give due notice of ita non-payment, 
but to place it in the hands of some competent and responsible agent for that 
purpose, and that if the bank exercises reasonable care and skill in selecting 
such agent, it is not liable for his default. 

Hdd, also, that a person charged with the collection of commercial paper, may, 
in the ebsence of any direct notice to the contrary, assume that a notary, ap- 
pointed by public authority, is fit and proper agent to discharge the duties 
of his office, and that if the express company were to be regarded in this 
case solely as the agent of the bank, the duty of the latter was performed 
when the note was placed in the hands of a notary, at Stoughton, in due time 
to make proper presentment and protest. 


APPEAL from the Circuit Court for Dane County. 

Stacy and Thomas sued the Dane County Bank upon an 
alleged undertaking duly to present for payment a note sent 
by them to said bank for collection, and, if not paid, to take 
the proper steps to charge the indorser; breach, that the note 
was not duly presented for payment by said bank, nor the 
indorser duly notified of its non-payment, by means of 
which the indorser was discharged, and, the makers of the 
note being insolvent, the debt was lost. 

Trial by the court The evidence was as follows: On 
the 14th of May, 1858, the plaintiffs, who resided at Chica- 
go, sent by mail to the defendant, at Madison, for collection, 
a note of Mosher, Rayner & Co., for $380, due 1-4 of June, 
1858, indorsed by one Gregory, and a note of said Gregory 
for $44 22, due 3-6 of June, with instructions to remit in 
draft on New York, less exchange. The defendant received 
the notes in due course of mail, and wrote in reply that they 
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June Term, should “receive due attention.” Mosher, Rayner & Co. and 
___""_ Gregory, resided, (as the plaintiffs knew), at Stoughton, about 
meek oe a: twenty miles from Madison, the place of business of the 
eae alah Dane County Bank. Stoughton was connected with Madi- 
a son by railroad, and persons could go from Madison to that 
place and return the same day. There was no bank at 
Stoughton, and on the 19th of May, the defendant delivered 

the two notes to the American Express Company for collec- 

tion. The express company collected the note of said 

Gregory and delivered the note of Mosher, Rayner & Co., 

before its maturity, to one Allen, a notary public residing at 
Stoughton, for presentation, and for protestif not paid. Said 

notary presented the note for payment on the third day of 

June, and on the same day deposited in the post office at 
Stoughton, notice of its non-payment, addressed to Gregory, 

who was then absent from home, but had his place of resi- 

dence in that village. It was admitted that the makers of the 

note were, at the maturity thereof, and ever since have been, 

insolvent. It was in proof that the Dane County Bank: was 

in the practice of receiving notes for collection, it being a 

part of its business to collect notes and remit proceeds in ex- 

change at current rates, and where notes were payable out of 

Madison, it charged in addition, 1-4 of one per cent. for do- 

ing the business) This commission on the amount collected 

from Gregory, the bank retained, and remitted the residue 

to the plaintiffs, after deducting $2 26, charged by the ex- 

press company for its services and cost of protest of the note 

of Mosher, Raynor & Co. It was in proof also, that it was 

part of the business of said express company to collect notes; 

that it had an office at Stoughton; that it bad the repu- 

tation of being a prompt, reliable and capable collecting 

agent, and that it was responsible. As to the usage of 

the defendant and other banks in Madison, in reference to 

the collection of notes payable at points distant from that 

city and upon railroads, the cashier of the defendant 

testified, that it was the custom of said banks, when they 

had paper for collection which matured at a place where 

there was no bank, to send it for collection by the American 

Express Company, if it had an office at such place. The 
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cashier of the State Bank at Madison, testified, to the same Zune Term, 
usage, as to the collection of paper through the express compa- 

ny ; but, on cross-examination, he said that it was a rare thing epreed et al. 
for the banks in Madison to send collections by the express = cx Counts 
company, as they had but little paper payable where there 

was no bank, but that when there was no bank at the place 

where the note was payable, there was no way but to send it 

by the express company, or decline to receive it for collec- 

tion. It was also in proof that the plaintiffs had never be- 

fore transacted any business with the defendant. The plain- 

tiffs objected to the admission of the evidence as to its being 

a part of the business of the express company to collect 

notes, and as to its reputation and responsibility, and as to 

the usage of banks in Madison, in employing said company 

as a collecting agent, but the court overruled the objection, 

and the plaintiffs excepted. 

The finding of the circuit court as to the facts, was, among 
other things, that the defendant was not guilty of any negli- 
gence in the premises, but had discharged fully and proper- 
ly the duty it owed to the plaintiff on account of the receipt 
of said note by it, for collection. The finding was excepted 
to. Judgment for defendant 

Geo. B. Ely and E. E. Boves, for the appellants, contended 
that the contract of the defendant to “give due attention” to 
the collection of the papers sent to it by the plaintiffs, 
was founded on a valuable consideration, and, as to its liabil- 
ity in this case, cited AUen vs. Merchants’ Bank, 22 Wend., 
215; Downer vs. Mad. Co. Bank, 6 Hill, 648; Mont. Co. Bank 
vs. Albany Bank, 8 Barb. S. C., 896; McKinster vs. Bank 
of Utica, 9 Wend, 46, and 11 id, 473; Tyson vs. State Bank, 
6 Blackf, 225; Van Wart vs. Woolley, 3 Barn. & Cress, 439; 
Thompson vs. Bank, Riley's Cases, 81; Warren Bank vs. 
Suffolk Bank, 10 Cush., 582. They distinguished from these 
cases, Fabens vs. Merchants’ Bank, 23 Pick., 8380; Tiernan vs. 
Com. Bank, 7 How. (Miss.), 648; and 7 Smedes & Marsh, 
592, where the bank was acting as a mandatary without re- 
ward, and also Bank vs. Triplett, 1 Peters, 25, where the 
note was left for transmission. In the cases on which the 
defendant relies, the notes were payable at a distant point, 
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June Term, and were transmitted by the receiving bank to a bank at 

____"__ the place where the paper matured. Conceding that if a 

Stacr etal. notarial demand and protest had been indispensable to 

Dann Coorrr charge the indorser, then the defendant would not have been 
responsible for the non-feasance of the notary, if due dili- 
gence was used to select a proper officer, they contended 
that in this case no protest was necessary, and the choice of 
the notary was a mere matter of convenience (Sumner & Kim- 
ball vs. Bowen, 2 Wis., 524; Rev. Stat, chap. 12, sec. 4; AL 
len vs, Merchants’ Bank, 22 Wend., 215; Thompson vs. Bank 
of the State, 3 Hill (S. C.), 77; same case, Riley’s Cases, 81); 
and that the presentation of the note before its maturity in 
this case, was proof of his incapacity, and of negligence on 

_ the part of the bank in selecting him as its agent 

Abbott, Gregory & Pinney, for respondent: 

The undertaking of the bank was not that if the note were 
not paid, the indorser should be charged aé all evenis, but 
simply that the bank would exercise due diligence to accom- 
plish that result. If, then, the bank pursued, in this case, 
the customary course of business in respect to such matters, 
it is exonerated. Ang. & Ames on Corp., 250; Paley on 
Agency, 9. The note being payable in a distant place, it is 
to be presumed that it was intended by the parties that it 
was to be transmitted to, and collected by a sub-agent, and if 
the bank, in good faith, employed suitable sub-agents for 
collection, it is not liable for their default. Ang. & Ames, 
supra; 2 Hill. on Torts, 481-2; Fabens vs. Mercuntile Bank, 
23 Pick., 330; Dorchester Bank vs. N. E. Bank, 1 Cush., 177; 
Warren Bank vs. Suffolk Bank, 10 Cush., 582; Hast Haddam 
Bank vs. Scovil, 12 Conn., 303; Bellemire vs. Bank of U. S, 
4 Whart., 105; Mechanics’ Bank vs. Earp, 4 Rawle, 384; 
Tiernan vs. Commercial Bank, 7 How., 648; Agricultural 
Bank vs. Commercial Bank, 7 Smedes & Marsh., 592; Jack- 
son vs. Union Bank, 6H. & J., 150; Citizens’ Bank vs. How- 
ell, 8 Md., 580; Baldwin vs. Bank of Louisiana, 1 Lou. Ann. 
R., 18; Frazier vs. Gas Light and Banking Co., 2 Rob., 294; 
Bank of Washington vs. Triplett, 1 Peters, 25; Parsons on 
Mere. Law, 144. The cases opposed to this doctrine, are 
chiefly found in the New York reports, and are based whol- 
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ly upon the decision of the court of errors in Allen vs. Mer- June Term, 
chants’ Exchange Bank, 22 Wend, 215, which (counsel insist- ‘ 
ed) is at variance with the law, as settled in other states. Stacr etal 
2. An agent is not ordinarily responsible for the negligence Daxs ‘Courrr 
or misconduct of a sub-agent, where the employment of the 

latter is authorized by the principal, either expressly or im- 

pliedly, or by the usage of trade, if he has used reasonable 

diligence in his choice, as to the skill and ability of the sub- 

agent. Story on Agency, 201-2. And if there is a known 

usage of trade, or mode of transacting business applicable to 

the particular agency, it will be the duty of the agent to con- 

form toit The usual mode of protesting paper, is to place 

it in the hands of a notary, as the express company did in 

this case, and if the appellants had been attending to the 

matter in person, they would doubtless have pursued that 

course. “Notaries are officers appointed by the state; con- 

fidence is placed in them by the government This may be 

evidence sufficient to justify an agent in committing busi- 

ness to them relating to their office, although in point of 

fact it may subsequently appear that they did not possess 

the necessary qualifications” Simedes vs. Utica Bank, 20 

John, 3838. 


By the Court, Patng, J. The respondent received from November 19. 
the appellants, for collection, a note against parties residing 
in Stoughton, about twenty miles distant from Madison, 
where the bank is located. It was placed by the bank, in 
due time, in the hands of the American Express Company, 
@ part of whose business was to collect commercial paper, 
and was taken by it to Stoughton, and delivered to a notary 
public, who presented and protested it on the second day of 
grace, whereby the indorser was discharged, and the debt 
lost. This suit is now brought against the bank to recover 
its amount 

The theory of the plaintiffs is, that the bank, having re- 
ceived the note for collection, was bound to make due pre- 
sentment, and give due notice to the indorser, and that it 
was responsible for the negligence or incapacity of any sub- 
agents whom it employed for this purpose. The bank, on 
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Jone Term, the other hand, contends that the contract implied by the re- 
ception of the note against a party residing at a distance 
peace etal. from its place of business, was not absolutely to make due 
Dare County presentment and give due notice, but to place the note in 
aa the hands of some competent and responsible agent, doing 
business at the residence of the maker, and that having 
done this, it is itself discharged from liabilitv. This view 
was sustained by the court below, and we think is sus 
tained by the authorities. Fabens vs. Mercantile Bank, 23 
Pick., 830; Dorchester Bank vs. N. £. Bank, 1 Cush., 77; 
Warren vs. Suffolk Bank, 10 id, 582; Hast Haddam 
Bank vs. Scovil, 12 Conn., 808; Agricultural Bank vs. Com 
mercial Bank, 7S. & M., 592; Citizens’ Bank vs. Howell and 
others, 8 Md., 530; Hyde vs. Planters’ Bank, 17 La, 560; 
2 Rob. (La), 294; Bellemire vs. Bank of U. S, 4 Whart, 
105. These cases, and others which might be cited, fully 
establish the rule, that, upon facts like those here presented, 
there is an implied authority to employ a sub-agent, and that 
if the bank exercises reasonable care and skill in selecting - 
one, it is not afterwards liable for his default. 

A different rule has prevailed in New York; though it 
was there first decided by the supreme court in accordance 
with the rule as above stated. 15 Wend., 482. That de 
cision was, however, overruled by the court of errors, 22 
Wend., 215, which has been subsequently followed in that 
state. It is placed, however, expressly on the ground of the 
authority of that case, which is impliedly admitted to be in 
conflict with the commercial rule, as settled in other statea 
See Montgomery County Bank vs. Albany City Bank, 8 Seld, 
463. And the reasoning of the New York courts has not 
induced the courts of other states to change their decisions 
See case cited from 1 Cushing. 

The testimony in the case showed that there was no bank 
at Stoughton; that the express company did business and 
had an office there; and that it was responsible, and was a 
prompt and reliable collecting agent. We think, upon these 
facts, the bank discharged its duty by placing the note in the 
hands of the express company. 

The authorities cited also sustain the position that it would 
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be a good defense, to show that the note was in due season June Term,’ 


delivered to a notary public at the residence of the maker, 


for presentment and protest. This is placed upon the ground wae 
that those officers are appointed by public authority, and that Dant et al. 


therefore, at least in the absence of any direct notice to the 
contrary, parties have a nght to assume that they are fit and 
proper agents to discharge the duties of their office. So that 
if the express company were to be regarded solely as the 
agent of the bank to transmit the paper, the bank would still 
show a good defense, by proving that the note was placed in 
the hands of a notary at Stoughton, in due time to make 
proper presentment and protest. 

These conclusions dispose of the exceptions taken. 

The judgment is affirmed, with costs. 


Wats vs. Dart, impleaded with PH@BE BLATCHLEY. 


The courts of this state will not take judicial notice of the laws of other states, 
but in the absence of any proof to the contrary, will presume them to be in 
accordance with our own. 

By the law of this state, bills payable at sight are entitled to three days of grace, 
and in a suit in a court of this state against the indorser of such a bill, paya- 
ble in the state of New York, the court must presume, unless there is proof 
to the contrary, that the bill was entitled to days of grace by the law of that 
state, and hold that a protest of such bill for non-payment on the day it was 
first presented to the drawees, was premature and insufficient to charge the 
indorser. 


APPEAL from the Circuit Court for Marquette County. 

This was an action of assumpsit, (brought before the adop- 
tion of the Code), by an indorsee against the indorsers of a 
bill of exchange. The declaration contained the common 
money counts, with a copy of the bill sued upon, which was 
as follows: 

“San Francisco, Oct. 6, 1854. 

At sight of this second of exchange (first and third unpaid), 
pay to the order of Phoebe Blatchley two hundred and fifty 
dollars, value received, &c. Apams & Co. 

To Messrs. Adams & Co., New York.” 


12 635 
61 LRA 196n 


686 
June Term, 
1860. 


Wass 
v. 
Dart et al. 


CASES IN THE SUPREME COURT 


Plea, the general issue ‘Trial by the court The facts 
found by the judge were, that the first bill of the set was in- 
dorsed by the defendant Durt, to the plaintiff, on the 12th 
of January, 1855; that the plaintiff, on the 26th of that 
month, sent it by mail to his correspondent in New York, for 
presentment to the drawees; that, by some delay in the mail, 
the bill did not reach New York until the 9th of April fol- 
lowing; that about the last of March, the plaintiff, fearing 
the bill was lost, procured the defendants to indorse and de- 
liver to him the second of the set (which indorsement was 
made on Sunday); that the second of the set was presented 
for payment to the drawees on the 3d of Apmil following, and 
payment being refused, was on that day protested for non- 
payment, and due notice thereof given to the indorsers ; that 
the defendant Phabe, at the time of indorsing said bill, was 
@ married woman; and that the first of the set was never 
presented for payment. His conclusions of law were, that all 
the bills passed by the the indorsement of the first of the set; 
that the plaintiff was not guilty of any laches in the forward- 
ing or presentment of that bill; that the presentment of the 
second of the set to the drawees for payment, the protest of 
it for non-payment and due notice thereof to the indorsers, 
fixed the liability of the indorsers ; that the defendant Phate 
was not liable to a personal action on her indorsement, 
and that the plaintiff was entitled to judgment against the 
defendant Dart, for the amount of the bill, with interest from 
the date of protest, and costs. 

At the time the plaintiff offered in evidence the second of 
the set of bills, and the certificate of its protest, the defend- 
ants objected to their admission, on the ground that said bill 
had not been presented for acceptance nor protested for non- 
acceptance, and that no notice of its non-acceptance had been 
given to the defendants, and also on the ground that the de 
mand of payment was not made at the proper time, to wit, 
on the third day after presentment, which objections were 
overruled, and the defendants excepted. The first of the 
set of bills appears to have been produced at the trial 
Judgment against Dart, from which he appealed. 

Wheeler & Kimball, for appellant : 
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1 Bills of exchange payable at sight are entitled to days 
of grace by the law merchant, and must be presented for ac- 
ceptance to fix the time when payment may be demanded. 
Story on Bills, p. 270, § 228; 2 Greenl. Ev., § 186; Chit on 
Bills, 877; Edwards on Bills, pp. 386, 387. There was no 
statute in New York at the time this bill was presented for 
payment, changing the common law rule’ No demand of 
payment can be made, nor notice of non-payment given, so 
as to fix the liability of the indorser on such a bill, till the 
third day after presentment The drawees were not obliged 
to pay this bill when presented. It might have been paid, if 
payment had been demanded on the third day of grace. 
Hence the indorser is discharged. Story on Bills, supra; 
Hart vs. Smith, 15 Ala, 807. 2. The plaintiff, by keeping 
the bill fourteen days before mailing it to New York or put- 
ting it in circulation, is guilty of such laches as to discharge 
the indorser, there being no proof of any excuse for the de- 
lay. Jfohawk Bank vs. Broderick, 18 Wend., 135; Gough et 
al vs. Staats, 13 id., 549; Smith vs. Janes, 20 id., 192; Har- 
ker vs. Anderson, 21 id., 372. 

Hopkins & Johnson, for respondent, contended that bills 
drawn at sight are not entitled to days of grace according to 
the commercial law of New York, but are payable on pre- 
sentment, and if not then paid, should be protested for non- 
payment, citing Sfartin vs. Trask, 1 E. D. Smith, N. Y., 505. 
A protest of non-payment need not certify non-acceptance of 
the bill, 4 Dall, 193; 3 id, 368-424. As to delay in not 
presenting the bill, the court below found that the plaintiff 
was not guilty of laches, and no motion for a new trial was 


By te Court, Cote, J. The only question in this case is, 
whether days of grace are allowable in New York upon a 
bill of exchange payable at sight The action is by an in- 
dorsee against an indorser of such a bill, and it is claimed 
that the latter is discharged on account of the neglect to 
present the bill for payment at the proper time, and give no- 
tice of non-payment, so as to fix the liability of the indorser. 
The drawees lived in New York, and of course the law of 
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that state would govern as to the proper time to present a 
sight bill for payment. It is contended by the counsel for the 
respondent that by the law of New York, a bill of exchange 
payable at sight was due on presentment And we have 
been referred to an exceedingly able and well-reasoned de- 
cision (Zrask vs. Martin, 1 E. D. Smith, 505,) of the court 
of common pleas of New York city, where the question is 
distinctly decided, and it is held that days of grace are not 
allowable on bills payable at sight,in New York city. But 
the difficulty with the case at bar is that there was no at 
tempt to prove upon the trial, what the law of New York is 
upon that subject. By the statute of this state, days of 
grace are allowed on bills of exchange payable-at sight 
Sec. 5, chap. 60, RS. 1858. We must, therefore, in the 
absence of all proof to the contrary, presume that the law of 
New York is the same as in this state, and that grace is al- 
lowable upon bills payable at sight. For we have held that 
we will not take judicial notice of the laws of other states, 
but will presume them to be in accordance with our own 
until the contrary appears; and that whenever any difference 
is relied on, it is incumbent on the party relying on it, to 
prove that difference for the information of the court. tape 
vs. Heaton, 9 Wis., 828; 2 Phillips on Ev., Cowen, Hill and 
Edwards’ Ed., p. 427, and notes. Now if, by general princi- 
ples of commercial law, days of grace are not allowed on 
sight bills in New York city, this fact should have been es- 
tablished by testimony on the trial. Otherwise, how can we 
assume that the law of that state is different from the law of this, 
upon the point under review? “In a late case in Louisiana,” 
cited in note 1, p. 181, 8th edition Kent's Com., “the ques- 
tion arose, and it became necessary to determine whether 
sight bills are entitled to grace in New York. Upon acom- 
mission issued, several of the principal lawyers, brokers and 
notarics of New York, were examined, and the court decided, 
upon a vast preponderance of evidence, that they were not.” 
Nimick vs. Martin. Some such practice should have been 
adopted in the present case, or some steps taken to show 
what the rule in New York was. As this was not done, we 
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cannot see but the judgment must be reversed, and a new say tae 


trial awarded. 

In the absence of our statute upon the question, it is not 
entirely clear whether it would be held that in this state a 
bill of exchange drawn payable at sight was due on present- 
ment, or on the third day thereafter. There is some conflict 
of authority, and the point does not seem to be entirely set- 
tled by them. But still our statute removes all doubt, and 
it is therefore unnecessary to inquire whether it is in affirm. 
ance of the general principles of commercial law or not. 

The judgment of the circuit court is reversed, and a new 
trial ordered. 


CapYy vs SHEPARD. 


Where s promissory note is indorsed by the payee, and also by another party, 
the legal inference from the instrument itself, is that the payee is the first in- 
dorser. 

Parol evidence is admissible to prove the circumstances attending the indorse- 
ment by such other party, which may give bim the character of ao prior in- 
dorser in respect to the payee. 

4A made and delivered to B bis promissory note, payable to the order of B, and in- 
dorsed in blank by C; said note being given for goods sold and delivered by 
B to A upon the faith and credit of C’s indorsement, which C then agreed to 
give for that purpose, and which he did give in pursuance of such agreement, 
with intent to become liable to B in the amount of the note. Demand at ma- 
turity, protest for non-payment, and notice to C, were duly made and given. 
Hdd, that by commercial usage C was liable, as a prior indorser, to B. 

The proper mode of pleading in sach a case, is to state in the complaint the facts 
which make the defendant liable in the character of a priér indorser. 


ERROR to the Circuit Court for Milwaukee County. 

This action was brought before a justice of the peace, and 
came to the circuit court by appeal. The complaint alleged 
that, on &c., one Swaney made his promissory note, whereby he 
promised to pay to the order of Shepard, [the plaintiff below, ] 
at the Farmers and Millers’ Bank, ninety days after date, $34 
48, with interest, &c.; that said Swaney, being at that time 
desirous to purchase of said Shepard goods, on credit, to the 
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ert im amount of $34 48, agreed with Shepard to procure said note 


Capy 
v 


Sumparp. 


to be indorsed by Cady, [the defendant below,] for the fur- 
ther security of the plaintiff, and accordingly the plaintiff 
agreed with said Swaney to sell and deliver him said goods 
upon receiving from said Swaney such note, so indorsed, 
whereupon the defendant did, at the request of Swaney, in- 
dorse said note, with intent to give credit to said Swaney, 
and to make himself liable, with said Swaney, to the plain- 
tiff for the price of said goods; that the plaintiff sold and 
delivered said goods to Swaney upon such agreement, and 
received from him the said note, so indorsed; that said note, 
when it became due, was duly presented for payment at said 
bank, and payment thereof refused, whereof the defendant 
had due notice; and that the plaintiff was the legal owner 
and holder of said note, &c. 

The defendant answered: 1. Byageneraldenial. 2. By 
an allegation that his name was not indorsed upon said note 
at the date thereof, nor at the time of the purchase and de- 
livery of the goods mentioned in the complaint, nor till a 
long time thereafter; wherefore he says that the credit given 
by the plaintiff to said Swancy “was not by virtue of the 
name of the defendant being written on the back of said 
note, but that said eredit was given without the knowledge 
of the defendant.” 3. By an allegation ‘‘that the com- 
plaint does not state facts sufficient to constitute a cause of 
action against the defendant, for that its whole allegations 
seem to make the defendant responsible for the agreement 
and debt of another, without stating the consideration upon 
which said liability arose, and therefore the defendant says 
that he is not legally bound to pay said note, or any part 
thereof, and that he has not agreed to answer to the plaintiff 
for the debt of said Swancy,” &c. 

On the trial by the court, a jury being waived, the plaint- 
iff offered in evidence “the promissory note and indorse- 
ment specificd in the complaint, in connection with other 
oral evidence, whereupon the defendant objected to the ad- 
mission of the same in evidence, for the reason that there is 
no cause of action stated in the complaint, to which said note 
and indorsement are applicable. The court overruled the 
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objection, and admitted said note and indorsement in evi- eo. 


dence,” the defendant excepting. 

The finding of the circuit court is stated sufficiently in the 
opinion of this court 

The defendant moved an arrest of judgment, “for the 
reason that, upon the pleadings in the case, and upon the 
whole record thereof, the plaintiff was not entitled to a judg- 
ment in his favor;’ but the court overruled the motion, 
the defendant excepting, and judgment was rendered for 
the plaintif£ 

George W. Lakin, for plaintiff in error, contended that the 
name of a person not a party to a note, indorsed upon it, 
does not render him liable to the payee; that the payee is 
to be regarded as the first indorser, and the party whose 
name is so indorsed as a second indorser; that if it is alleged 
that he intended by such indorsement to be responsible to 
the payee for payment of the note by the maker, parol evi- 
dence of such an intent is not admissible, the statute requi- 
ring a written note or memorandum, expressing the consid- 
eration. Heath rs. Vun Cott, 9 Wis, 516; Taylor vs. Pratt, 
3 ul, 674; Brewster vs. Scleuce, 4 Seld., 207; Brown vs. Curtis, 
2 Coms, 225. 

Swnith & SvJonwn, for defendant in error, contended that 
in a case like this the indorser is liable to the payee, and 
cited 3 Mass, 274; 5 id, 358, 545; 6 id, 519; 7 id, 233; 
9 id, 314; 11 id, 436; 4 Pick, 311, 385; 17 id, 244; 19 
id, 200; 24id., 64; 7 Cush, 111; 9 id, 104; 31 Me., 536; 
26 id. 147, 265; 3 Met, 275: 5 id, 201; 8 id, 504; 7 Fos- 
ter, 366; 11 N. EL, 385: 6 Vt, 642; 9 id , 345; 12 id, 219; 
15 id, 161; 16 id, 554; 17 id, 285; 20 id, 335; 4 Conn, 
389: 6 id, 315; Kirby's R, 393; 4 Watts, 448; 11 Penn 
St, 160; 1 Spencer (N. J.), 256; 6 Gill (Md), 181; 7 Gratt 
(Va), 189; 10 Richardson's L R (S C.), 17; 2 McMullan, 
313; 3 Ala, 610; 1 la Ann. R, 248; 9 Texas, 615; 14 
id, 275; 2 Cal, 485, 605; 18 Mo, 74, 140; 20 id, 571; 1 
Greene (Iowa), 331; 13 IIL, 682; 7 id, 459; 3 Scam, 497; 
7 Blackf£, 35; 6 Ind, 478; 9 Ohio, 189; 17 id., 42; 3 Oluio 
St, 415; 2 Mich, 555; and in New York, 12 John, 159, 
160; 13 id, 175; 14 id, 849; 17 Wend, 214, 215, 221; 1 
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November 19, 


id., 455; 1 Coms., 821; 16 How. Pr. R., 829; 19 N. Y., 227. 
Most of the N. E. courts hold such an indorser liable a3 
joint promisor; in some states he is treated as guarantor; 
and in others as an indorscr. In New York he was formerly 
treated asa guarantor. The true rule probably is that es- 
tablished in the later N. Y. cases, found in the five authon- 
ties last above cited, where he is held to be liable to the payee, 
as indorser, on demand and notice. 


By the Court, Cour, J. This action is upon a promissory 
note, made by one George Swaney, payable to the order of 
the defendant in error, and indorsed in blank by the plaintiff 
in error. It was proven on the trial, and the circuit court 
found as facts, that the note was executed by Swaney and 
indorsed by Cady, and afterwards delivered to Shepard ; that 
the note was given for goods sold and delivered by Shepard 
to Swaney, upon the faith and credit of Cady's indorsement, 
which Cady then agreed to give for this purpose; that Cady 
executed the indorsement in pursuance of this agreement, 
with intent to become liable to Shepard in the amount of 
the note, and to give credit on the same; and that Shepard 
was the owner and holder of the note. It was also admitted 
upon the trial that due demand of payment of the note had 
been made at its maturity, and that it was duly protested for 
non-payment, and notice thereof properly given to Cuddy. 
The evidence in respect to the attending circumstances un- 
der which tlic indorsement was made, was objected to as 
being incompetent. 

Now the legal inference from the face of the note mentioned 
in this case would be that Cady was second indorser. The note 
being payable to the order of Shepard, in the ordinary course 
of business he would be the first indorser; and unless he in- 
dorsed the note without recourse, he could not maintain an 
action upon it—if the note afterwards came to his hands— 
against the second indorser, because if he recovered, the 
second indorser would have an immediate right of action 
against him on his earlier indorsement. It would be, in effect, 
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the case of a prior indorser maintaining an action against a og 


subsequent one. The note being payable to the order of 
Shepard, he must indorse it before it could come to the hands 
of Cady to be indorsed by him. This would be the legal 
intendment as to the chain of title, and the relative situation 
and rights of the parties. But notwithstanding this would 
seem to be the situation of the parties, and the natural con- 
struction of the contract from the face of the note, yet parol 
proof has been admitted to show what contract the parties 
intended to make, and then courts have resorted to one expe- 
dient and another to charge a party indorsing a note under 
such circumstances. Sometimes they have said he was to 
be charged as a maker, sometimes as a guarantor, and some- 
times as an indorser. ‘ Whatever diversities of interpreta- 
tion may be found in the authorities, where cither a blank 
indorsement or a full indorsement is made by a third party 
on the back of a note payable to the payee or order, or to 
the payee or bearer, as to whether he is to be deemed an ab- 
solute promisor or maker, or guarantor or indorser, there is 
one principle upon the subject almost universally admitted 
by them all, and that is, that the interpretation of the con- 
tract ought in every case to be such as will carry into effect 
the intention of the parties; and in most cases it is conceded 
that the intention of the parties may be made out by parol 
proof of the facts and circumstances which took place at the 
time of the transaction. Story on Prom. Notes, sections 58, 
59, and 479.” Rey et al. vs. Simpson, 22 How. (U. S.), 349, 50. 
Under the decisions in this state, a party indorsing a note 
under those circumstances would undoubtedly be holden as 
an indorser, if at all. In Hall vs. Newcomb, 7 Will, 416, 
Chancellor WALWORTH suggests the following method by 
which the indorsements on the note may be made to corres- 
pond to the intention of the parties when they made the 
contract, and consistency in the relations of the parties pre- 
served. He says: “If the object of the second indorser 
is to enable the drawer to obtain money from the payee of 
the note upon the credit of the accommodation indorser, he 
may indorse it without recourse; and by such indorsement 
may either make it payable to the second indorser, or to the 
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bearer; and such original payee may then, as legal holder 


* and owner of the note, recover thereon against such second 


indorser, upon a declaration stating such special in- 
dorsement by him and subsequent indorsement of the 
note to him by the second indorser.” However neces- 
sary and proper this course might be to avoid any difficulty 
in framing a declaration under the old practice, I can hardly 
think it would be proper under the Code, which requires a 
party to state in his complaint the facts constituting the cause 
of action. It seems to me that the complaint was properly 
framed in the present case, and that we must hold that by 
commercial usage, a party indorsing a note under the circum- 
stances therein stated, is bound as an indorscr. This is the 
most rational ground upon which to place the party’s liabili- 
ty, and is most in harmony with the contract actually made 
by the parties. And whether parol testimony should be ad- 
mitted to explain the facts and circumstances under which 
the indorsement was made, does not seem to me now to be an 
open question. The authorities are too decided in favor of 
the admission of such testimony to be disregarded. See 
authorities cited on bricfs in J?ey et al. vs. Simpson, supra ; 
Moore vs. Cross, 19 N. Y., 227. 
The judgment in this case must be affirmed. 


DopGE vs. SILVERTHORN, impleaded with others. 


The owner of a school land certificate has an interest in the land described there- 
in, which may be mortyaged. 

A subsequent purchaser of the certificate with notice of such mortgage, takes the 

~ land subject thereto; and the record of such mortgage in the register’s office 
of the county in which the land lics, is a sufficient notice. 

If such purchaser of the certificate has paid the state the amount due thereon, 
he will be regarded, in a suit against him for the foreclosure of such mort- 
gage, as haviog a prior lien upon said land for the amount so paid. 

Where a woman mortgaged her land, to secure the payment of her note, an an- 
swer by a subsequent purchaser of the land, in a suit to foreclose such mort- 
gege, alleging that the mortgagor, at the time of the execution of said mort- 
gage and note, was a married woman living with her husband, is bad, on 
demurrer, although the complaint does not show the nature of the indebted- 
ness which the mortgage was given to secure. 
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APPEAL from the Circuit Court for Jefferson County. June Term, 

The complaint in this action alleged that, on the 28d of 
December, 1856, the defendant Almira Vanhoosen, for the Doves 
purpose of securing the payment of $316, with interest, ac- Suverrsony. 
cording to the tenor of her three notes of that date, executed 
to one Francisco a mortgage upon forty acres of land in Jef: 
ferson county, which was duly recorded July 18, 1857; that 
she was the owner of said land by virtue of a certificate of 
sale issued by the commissioners of school and university 
lands, on which there was due to the state in 1860 the sum of 
$189 ; that she had made improvements on said land, which 
rendered it worth about $1,000; that said notes and mort- 
gage were assigned to the plaintiff on the 18th of July, 1857, 
on which day the assignment of the mortgage was duly 
recorded, and that there had been no proceedings had for 
the recovery of said debt. The complaint also alleged 
that after the assignment of said mortgage to the plaintiff, 
said Almira assigned and delivered said certificate to the de- 
fendant Powers, and gave him possession of said land, with 
the express agreement that he should pay said notes as part 
of the purchase money; that about the 2d of March, 1859, 
said Powers contrived with the defendant Silverthorn, that 
the latter should take an assignment of said certificate and 
procure a patent from the state in his own name; that said 
Stlverthorn, with knowledge of the plaintiff's mortgage, took 
said assignment; that said certificate was presented to the 
school land commissioners, about the 2d of March, 1859, by 
said Powers, or by some one in his behalf, and a patent there- 
for issued to said Silverthorn; and that to secure the state for 
the amount then due on said certificates, said Silverthorn and 
wife, on the same day, executed to the state a mortgage on 
said land. The complaint also alleged, that no consideratién 
was paid by Stlverthorn for said assignment; that he paid 
nothing to the state at the time of taking said patent; that 
he had no interest in said land, but received and held the 
title thereof in trust for Jowers ; and that Powers continued to 
reside upon and enjoy the profits of said land. The com- 
plaint also alleged, that said Almira had left the state and 
was insolvent, and demanded judgment of foreclosure, &c. 
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The defendant Silverthorn, by his answer, denied any 
knowledge of the plaintiff's mortgage upon said land at the 
time he bought the same and took the assignment of the 
certificate; and denied that he held said land in trust for said 
Powers; but alleged that he had bought the same of said 
Powers for its full value; and for a further defense, alleged 
that said Almira was, at the time of the executing said notes 
and mortgage, a married woman, living with her husband; 
wherefore he demanded judgment that said mortgage and 
notes be cancelled and declared null, &. 

To this answer the plaintiff demurred, on the ground that 
it did not state facts sufficient to constitute a defense. 

Judgment for the plaintiff on the demurrer. 

Weymouth & Thorne, for appellant : 

A school land certificate is merely an evidence of the nght 
of the owner to purchase the land upon certain terms). RS, 
chap. 28, sec. 58. The interest which the holder of the cer- 
tificate has in the land, cannot be sold on execution: and 
although a court of equity might compel an assignment. or 
might order a sale by a receiver, yet without acquiring the 
certificate, in some way duly assigned, no person could ac- 
quire any claim to the land. The defendant being a bona side 
purchaser and assignee for full value, without actual notice 
of any equity of the plaintiff, and also without constructive 
notice—for the fee of the land being in the state, the record 
of the plaintiffs mortgage was not such a notice—was en- 
titled, on performing the conditions mentioned in the certif- 
cate, to reccive a patent from the state, and on receiving it, 
owned the land without incumbrance. 2. Our statute “for 
the protection of married women,” gives to a feme covert no 
power to bind herself by a contract. Wooster vs. Northrup, 
5 Wis, 245; Phillips vs. Northrup, 12 Mow., 17. The mort- 
gage being a mere incident to the debt, any defense to the 
note would also be a defense to the mortgage. Fisher vs 
Otis, 8 Chand., 83; Jfartineau vs. McCollum, 4 id., 153. 
Blunt vs. Walker, 11 Wis., 334. 8. To enforce any contract of a 
married woman to pay a debt, or to apply her property in par- 
ment of a debt, the debt must be shown to be an equitable 
one, The real consideration of the notes should therefore 


OF THE STATE OF WISCONSIN. 647 


have been set out in the complaint, showing it to have been a 
an equitable debt for the benefit of Mrs. V. Yale vs. Ded- : 
erer, 18 N. Y., 265, and cases there cited; Curtis vs. Engel, Paes 
2 Sandf, Ch. R, 287; Cobine vs. Cynthia St John, 12 How. Suvearuoes. 
Pr. R, 333; Wooster vs. Northrup, supra. 

L. B. Caswell, for respondent: 

1. The certificate was a “contract for the sale of real 
estate, creating an interestin land.” Whitney vs. The State 
Bank, 7 Wis. 625; Smith vs. Clarke, id., 563; Bull vs. Sykes, 
id., 449; 5id, 551; R S, chap. 28, sec. 38. 2. This inter- 
est was a part of the separate estate of Mrs. Vanhoosen. Gen- 
eral Laws of 1850, chap. 44 A married woman, so far as 
her separate estate is concerned, was treated in equity like a 
feme sole, “Her written engagements, entered into on her 
own account, to pay money, were to be satisfied out of her 
own separate estate.” Yale vs. Dederer, 18 N. Y., 265; see, 
also, Albany Fire Ins. Oo. vs. Bay, 4 Coms, 9; 1 id, 462; 
Cramer vs. Comstock, 11 How. Pr. R., 486; 22 Wend, 526; 
20 id., 570; 1 Hill. on Mort, 6-7; 3 John. Ch R, 145; 17 
Vesey, 365. And in this state, since the act of 1850, she 
may convey, mortgage or otherwise dispose of her estate, the 
same asif she were unmarried, although no personal claim 
can be made against her. 


By the Court, Cote, J. We have no doubt that a person November 19. 
in possession of land under a school land certificate, or own- 
ing such a certificate, has an interest or estate in the land 
which may be mortgaged. These certificates are analogous 
to an ordinary land contract between individuals for the sale 
and conveyance of rea] estate. Smith vs. Mariner, 5 Wis, 
551; Smith vs. Clark et al, 7 id., 551; Whitney vs. the 
State Bank, id., 625. And although the fee of the land 
remains in the state, until the amount of the certificate 
is paid and the patent issues, still the purchaser takes 
an interest in real estate which may be sold, conveyed 
and mortgaged. See Bull vs. Sykes et al, 7 Wis R,449. Of 
course the mortgage would be subject to the amount due 
the state. Neither could such a mortgage interfere with the 
right of the state to sell the land for non-payment of interest 
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or taxes. But the mortgagee could easily protect himself 
against forfeiture by paying the amount due the state. We, 
therefore, consider it very clear, that Almira Vanhoosen had 
a mortgageable interest in the land mentioned in the com- 
plaint, and embraced in school land certificate No. 133. 
This being so, the certificate was sold and assigned by her 
to Powers, subject to the mortgage. The appellant Si/ver- 
thorn, acquiring the interest of Powers in the certificate, took 
it subject to the same mortgage, and stood in his shoes. He 
cannot be said to be a purchaser without notice. The mort 
gage was recorded in the proper county, and he was bound 
to take notice of it. It is objected that the registry laws do 
not apply to such a mortgage; but why they do not, we fail 
to understand. The statute provides that the certilicates 
themselves may be acknowledged and recorded like deeds 
of conveyance, and that an assignment of them in wnting 
may be acknowledged and recorded in the same manner. 
Chap. 28, sec. 538, R. S. 1858. And we are unable to per- 
ceive any reason or principle, why a mortgage given by the 
owner of a school land certificate should not be recorded like 
other mortgages, and be governed by the same rules in re- 
spect to notice. In the present case, the appellant states, in 
his answer that he has paid the state the amount due upon 
the certificate, and obtained a patent for the land. If that 
be so, thea the amount paid the state ought, in equity, to be 
considered the first lien upon the land, and the first to be 
paid out of the proceeds, if it comes to a sale. The mort 
gage being subject to the amount due the state on the certifi- 
cate, the condition of the parties has not been essentially 
changed by Silverthorn paying up this amount and taking 
the patent The respondent will only have to pay the ap- 
pellant what he otherwise would have paid the state, in or- 
der to make his mortgage the first incumbrance. As already 
observed, the amount paid the state for the land will first 
be satisfied out of the proceeds of the mortgaged property, 
and the remainder applied in discharge of the mortgage un- 
til that is paid. We allude to the manner in which the pro- 
ceeds of the property should be applied, for the purpose of 
making our views in regard to the rights and equities of the 


OF THE STATE OF WISCONSIN. 649 


parties more intelligible. We have no doubt but the mort- June on 
gage is valid, and the answer of the appellant discloses no : 
reason why it should not be foreclosed in conformity to the Dmswoas 
prayer of the complaint. Rac. ac, Mn. R. 
It is alleged in the answer that Almira Vanhoosen, the 
maker of the notes and mortgage sought to be foreclosed, 
was, at the time she executed the same, a married woman, 
living and cohabiting with her husband, and, therefore, it is 
insisted that the notes and mortgage are void. This defense, 
if good, would be a little ungracious in view of some matters 
state. in the complaint, viz, that Mfrs. Vanhoosen sold and 
asyigned the certificate to Powers, with the express agreement 
that Powers would pay the notes and mortgages, and that 
the amount of these notes was considered a part of the pur- 
chase money, to be so applied and discharged by Powers. 
Mrs. Vanhoosen does not seek to avoid the foreclosure of the 
mortgage. Furthermore, we have held that a married wo- 
man may charge her separate property with the payment of 
an indebtedness, and that a court of equity can enforce such 
a contract by a proceeding i rem against the property 
charged. Heath vs. Van Cott, 9 ‘Wis, 516. No personal 
remedy is sought against Mfrs. Vanhoosen, but merely that 
the laid be sold to pay the debt she has charged upon it. 
We can see no satisfactory reason why this should not be 
done. 
We therefore think the demurrer,to the answer well 
taken. 


DivysmMorRE vs THE RaAcINE & MISSISSIPPI RAILROAD 
Company, and others. 


A railroad company, engaged in constructing a railroad, to secure the payment of 
money borrowed for that purpose, gave a mortgage, by which they granted 
to the party of whom the loan was obtained, all their railroad, with its super- 
structure, track, and all other appurtenances, made or to be made, and all 
the right and title of the said company to the land on which said railroad 
was and should be constructed, together with all rights of way then acquired, 
or thereafter to be acquired by the said company, and including the depots, 
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engine houses, shops, and other constructions at the termini and along the 
line of said railroad, and the parcels of ground on which the same were or 
should be erected, and all the land which should be used for depot and station 
purposes, with the appurtenances, and all the embankments, bridgea, via 
ducts, culverts, fences and structures thereon, and all other appurtenances 
belonging thereto, and all the franchises, privileges and rights of the said 
company in, to, and concerning the same. Held, that said mortgage did not 
create any lien, as against a subsequent mortgage creditor, upon a tract of 
235 acres of wood-land, afterwards acquired by the company, situate seven 
miles from said railroad, although said land was purchased and used by 
said company for the purpose of supplying said road with timber and fuel. 


APPEAL from the Circuit Court for Racine County. 

This action was brought by Dinsmore, as trustee for the 
Walworth County Bank, against the Racine and Mississippi 
Railroad Company and others, to foreclose a mortgage upon 
two hundred and eighty-five 60-100th acres of land in Ra- 
cine county, alleged to have been executed by said company 
to one Allen, on the 2d day of December, 1857, to secure 
the payment of a note of said company for $7000, and which 
note and mortgage were afterward assigned by said Allen 
to the plaintiff, for the use of said bank. Among the de- 
fendants to the action, was the Farmers’ Loan and Trust 
Company, which filed an answer, stating that the real estate 
described in said mortgage was purchased and used by the 
said railroad company for the purpose of getting wood and 
timber therefrom, to be used on said railroad; that said 
mortgage was not given for the purchase money, but to se- 
cure a precedent debt due to the plaintiff; that said defend- 
ant held two mortgages executed to it by said railroad com- 
pany, one dated the Ist of September, 1855, and the other 
on the 2d of June, 1856, and duly recorded about the time 
of their respective dates (copies of which were annexed to 
said answer); that more than $100,000 was due for interest 
in arrear upon the bonds secured by each of said mortgages; 
that on the 10th of May, 1859, said railroad company by 
decd of surrender, delivered to said defendant possession of 
the property covered by said two mortgages, so far as it 
could be done by such deed, and by the officers of said com- 
pany, and that said defendant immediately took possession 
of the same, so far as possession could be obtained by it, and 
since that time, as mortgagee in possession under said deed, 
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and in pursuance of covenants therein, had paid out for June Term, 


taxes, right of way, and other purposes authorized by said 


decd, $250,000 over and above the net profits received from Drmsuozx 
said road; that said defendant had caused said mortgage, Rao, & Mu. R, 


dated September 1st, 1855, to be foreclosed by a decree of ~ 


the district court of the United States for the district of Wis- 
consin, rendered on the 17th of May, 1859; and said defend- 
ant insisted that the mortgage executed to it on the 1st of 
September, 1855,was a prior lien to that of the plaintiff, upon 
the land described in the complaint, and a claim on said 
land prior and superior to that of the plaintiff, for all money 
expended by it since it took possession of said property, as 
it had a right, and was in duty bound, to make said expend- 
itures as mortgagee in possession, and by virtue of an express 
stipulation in said deed of surrender. The answer also de- 
nied the execution by the railroad company, of the mortgage 
under which the plaintiff claimed. 

‘The language of the mortgage of September Ist, 1855, so 
far as it is descriptive of the property mortgaged, is recited 
in the opinion of the court, and need not be repeated here. 
The mortgage of June 2d, 1856, was upon the western divis- 
ion of the road, extending from Beloit to the town of Savan- 
na, in Carrol county, Illinois, and uses in reference to that 
division, the same language, in its description and enumera- 
tion of the property mortgaged. The description of the 
property in the deed of surrender, was substantially the 
same, having application, however, to both divisions of the 
road. 

On the trial, the plaintiff admitted all the matters stated in 
the answer of the Farmers’ L. & T. Co., except the allegations 
that their mortgages were, or ever had been, a lien upon the 
land described in the complaint, and that said railroad com- 
pany never exccuted the mortgage which the plaintiff was 
seeking to foreclose. It was also admitted by the parties, 
that the lands described in the mortgage under which the 
plaintiff claimed, were acquired by said railroad company after 
January 1st, 1856; that said lands were situate seven miles 
from the track of the railroad of said company; that the 
mortgage described in the complaint was given for money 
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used in constructing said road; that no actual possession of 
said land had been taken by said Farmers’ L. & T. Co., un- 
der said deed of surrender; and that the decree of foreclos- 
ure mentioned in the answer of said company, was entered 
by stipulation with said railroad company, and was in pur- 
suance of, and in accordance with, said deed of surrender. 
Proof was introduced as to the execution by the railroad 
company, of the mortgage under which the plaintiff claimed. 
The circuit court found that the mortgage mentioned in 
the complaint was executed hy said railroad company, and 
was a valid and subsisting lien upon the lands described 
therein, and that said lands were not included in, or covered 
by, either of the mortgages executed by said railroad com- 
pany to the Farmers’ Loan and Trust Company; to which 
finding the defendants excepted. Judgment in accordance 
with said finding, from which the defendants appealed. 
Strong & Fuller, for appellants, argued that the railroad 
company mortgaged its property as an entirety, to the Farm- 
ers’ L. & T. Co., and that the land purchased afterwards by 
the railroad company, for the purpose of supplying the road 
with timber and fucl, and used for that purpose, passed as 
an appurtenant—an accession and incident essential to the 
use and enjoyment of the principal thing granted. In sup- 
port of this view the counsel cited and commented upon the 
following cases: Zhe Columbus, Piqua & Ind. R. R. Co. vs. 
Coe, in Supreme Court of Ohio; Philhins vs. Winslow, 18 B. 
Monroe, 481; Pierce vs. Emery, 82 N. EL, 484; Seymour 
vs. OC. & N. Falls R. R. Co, 25 Barb., 284; Willink 
vs. Morris Canal Co., 8 Green, 377; Grinnell vs. Trustees of 
S M. & N. RR. C., Ohio Court Com. Pleas, cited by Red- 
field, 587; First Mortgage Bondholders vs. Maysville & Lex- 
ington R. R., cited by Redfield, 590; Williamson vs. N. A. & 
S RR, Co., cited by Redfield, 590; Pennock & Hart us. Coe 
and Qe vw. C Z& CR. R. C,, and Cooper & Clark 
vs. Ohio Central R. R. Co, all decided by Judge McLean; 
Farmers’ Loan & Trust Co. vs. Hendrickson, 25 Barb., 454: 
Hall vs. Sullivan R. R. Co., cited by Redfield, 578; Shaw vs. 
N. G. R. R. O., 5 Gray, 162: Platt vs, New York & Boston 
RR. O., 26 Conn 544, B, C&M RRO. vs. Gilmore, 
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87 N. H, 410; & & IL RB. R. Co. vs. Morgan Co., 14 DL, Seeseok 


163. 
Cary §& Pratt, for respondents. [No argument on file.] sal 
ooh & Mi. R. 
By the Court, Coun, J. In the case of The Farmers’ Loan 
November 19, 


& Trust Company vs. The Commercial Bank (unreported), we 
had occasion to consider, to some extent, the conditions of 
the mortgages made by the Racine & Mississippi R. R. Co. to 
the Farmers’ Loan & Trust Company, and to determine 
whether certain property in controversy between the bank 
and the loan and trust company, were embraced within the 
terms of those mortgages. The property in that case con- 
sisted of certain railroad chairs, or irons used in fastening 
down the rails, which were acquired by the railroad compa- 
ny subsequent to the execution of the mortgages to the loan 
and trust company, and which had never been attached to or 
become affixed upon the road-bed. We did not think there 
was any language in the mortgages, which, by any fair con- 
struction, could be said to include the chairs thus acquired 
and thus situated, and we therefore held that the loan com- 
pany could not recover possession of them by virtue of the 
mortgages. A motion for a rehearing has been made in that 
case, and three very able and elaborate arguments have been 
filed by the counsel for the loan company, in which the cor- 
rectness of the reasoning and the soundness of the decision 
in that case are called in question. But I must say that, af- 
ter a carcful reading of those arguments, and an examina- 
tion of the authorities cited, I still think that the railroad 
chairs were not covered by the terms of the mortgages. 
The reasons for this conclusion are quite fully given in the 
opinion filed, and I deem it unnecessary to repeat or enlarge 
upon them here. 

But if it would be unreasonable so to construe the terms 
of the mortgages as to make them include the property claimed 
in that case, it appears to me it would be doing greater vio- 
lence to the language of those instruments to say that the 
parties intended they should embrace the lands in controver- 
sy in this case. It is admitted that the lands described in 
the mortgage mentioned in the respondent’s complaint, were 
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June Term, acquired by the railroad company after the execution of the 
*__ mortgage given by the railroad to the loan company upon 
Dmsworz the first division of the road; that these lands consist of 
ee nearly three hundred acres of woodland situated about seven 
miles from the road track ; and that these lands were pur- 
chased and used by the railroad company for the purpose of 
getting wood and timber off the same to be used on their 
road. The clause in the mortgage given by the railroad 
company to the Farmers’ Loan & Trust Company, which 
must include these woodlands—if they are embraced in it— 
is the following: The railroad company granted and suld, 
&c., to the Farmer's Loan & Trust Co., “all their railroad, 
with its superstructure, track and all other appurtenances, 
made or to be made in the state of Wisconsin, from its east- 
ern termination in the city of Racine, to its western termina- 
tion in the town of Beloit, and all the right and title of the 
said parties of the first part, to the land on which said rail- 
road is and may be constructed, together with all nights of 
way now acquired and obtained, or hereafter to be acquired 
or obtained by the said partics of the first part, and inclu- 
ding the depots, engine houses, shops and other constructions 
at the city of Racine aforesaid, and at said town of Beloit, 
and all other places along the line of said railroad, and the 
lots, pieces or parcels of land on which the same are or may 
be crected, and all the pieces of land which shall be used 
for depot and station purposes, with the appurtenances, and 
all the embankments, bridges, viaducts, culverts, fences, and 
structuary thereon, and all other appurtenances belonging 
thereto, and all the franchises, privileges and rights of the 
said parties of the first part, of, in, and to or concerning the 
same, * * * to have and to hold the said premises and 
every part thereof, with the appurtenances, unto the said par- 
ties of the second part,” for the objccts and trusts therein 
declared. 
This mortgage recites that the railroad company were en- 
aged in constructing a railroad from the city of Racine to 
the town of Beloit, and, to accomplish the work, needed, and 
were desirous of raising the sum of $680,000, to secure the 
payment of which, with interest, the mortgage was given. 
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Now, the most that can fairly be claimed from the language June Term, 
describing the mortgaged premises and real estate is, that it , 
was intended to embrace the railroad with its superstructure, Dmawons 
track, and all appurtenances made or to be made, from its Rac. & Mn. R. 
eastern termination to Beloit, with all the right and title of ; 
the railroad company to the land upon which the road had 

been or should be constructed, together with all rights of 

way acquired or to be acquired, including the depots, shops, 

engine houses, and other constructions at the termini and 

along the line of the road, and the lots upon which the same 

were erected, and all pieces of land which should be used 

for depot and station purposes. Assuming, for the time be- 

ing, that this was a valid mortgage upon the subsequently 

acquired lands and real estate of the company which were ne- 

cessary and proper for the nght of way, depot grounds, en- 

gine houses and station purposes, still can it be claimed that 

the mortgage also included lands situated several miles from ; 
the line of the road, which did not belong to the company 

at the time the mortgage was made, and which, though con- 

venient, are not neccssary or essential to the operation of the 

road? It is said that these lands were purchased by the 
company for the wood and timber upon them, which were to 

be used upon the road. Upon the score of economy it 

might be desirable that a railroad corporation should own 

the woodland and coal beds from which it could obtain all ne- 

cessary fuel. So perhaps it might be convenient for it to own 

pine lands from which it could obtain lumber for fenccs and 

bridges, and mills to manufacture the lumber; or a line of 
steamboats for the transportation of freight and passengers 

by water to and from the road. Still these things are not at 

all necessary for the full enjoyment and use of the road and 
franchises. A railroad corporation can purchase its fucl as 

well as a natural person. It could not have been contem- 

plated by cither party, that the company would buy timber 

lands several miles distant from the line of the road, for the 

purpose of profit or convenience, when those lands were not 
necessary for the use and enjoyment of the road. The lands 

and real estate spoken of in the mortgage were those 

upon which the road was to be constructed, or in which the 


656 CASES IN THE SUPREME COURT 


June Term, company might acquire the right of way, or lots or parcels of 
land along the line of the road used or to be used for erect- 
Divauons ing thereon depots, engine houses, shops, and al! such strue- 
ae a Mu. R. tures as might be necessary for the operation and business of 
the road, or upon which drains and embankments might be 
made for the protection and preservation of the same. It is 
the real estate along the line of the road, in immediate con- 
nection with it, and necessary for the operation of it, to 
which the mortgage in its terms relates If therefore, 
we were to assume that the parties intended that the 
mortgage should embrace all subsequently acquired real 
estate wherever situated, that remote from, as well as that 
which was in connection with the road, and necessiry 
for its use and operation, we do not think the mortyage 
contains apt and proper language to carry such intention 
into effect We therefore cannot sce how the mortgage 
of the Farmers’ Loan and Trust Company can hold these tum- 
ber lands, as against the mortgage subsequently given, crea- 
ting a specific licen upon them, unless it be by virtue of the 
doctrine of entirety, as it is defined and spoken of in the ar- 
guments of the counsel forthatcompany. His position upon 
that point, if I understand it, is this: A railroad with its fran- 
chises is one entire thing, a unity, so that when a mortgage is 
given upon it eo nomine, the mortgage embraces and holds all 
the property of the company, of every name and nature, real 
and personal, whether fixtures or not, whether owned at the 
time of the mortgage or subsequently acquired, in whatever 
condition it may be, provided it was obtained for the necesary 
use of the road. Thus the railroad, with its franchises and 
property, being an indivisible thing, when a mortgage is once 
given upon it, the mortgage attaches to, and fastens upon, all 
property, of every kind, as soon as acquired by the corpera- 
tion, and takes priority of every lien attempted to be created 
thereafter upon any specific part of the entirety. If this 
proposition is sound to the extent claimed, the mortgage of 
The Farmers’ Loan & Trust Company, being first in tine, 
would hold the subsequently acquired timber lands, although 
there was no language in it which could be said to fairly re- 
late to them. For all subsequently acquired property, real 
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and personal, would pass as an incident or accessory to the ores 
principal thing mortgaged. I cannot adopt this view of a : 
railroad, or think that such is the peculiar nature and char- Dmswoas 
acter of the property belonging to these corporations. A Bac a Mass B. 
railroad corporation, with its franchises and property, has un- 
doubtedly many things peculiar to itself But theoretically, 
I have great difficulty in considering it, with all those fran- 
chises and real and personal property, as being one entire and 
indivisible thing. My first conception of it is contrary to 
this idea’ A railroad, with all its property and franchises, 
cannot, with much precision of language, be likened to a 
machine, or even a vessel It is an attempt to compare 
things which have few, if any, points of resemblance. A 
railroad is defined by Webster to be “a road or way on 
which iron rails are laid for wheels to run on, for the con- 
veyance of heavy loads in vehicles.” This, I think, is the 
popular understanding of the term. There is no difficulty in 
conceiving of a railroad as separate and distinct from its roll- 
ing stock, cars, engines and depots The idea of a railroad 
is complete without these accessories. We speak of the real 
estate belonging to a railroad, and of personal property be- 
longing to it, without meaning that all these are inseparable 
from it. They do not form one entire thing which is incom- 
plete without all these accessions I can understand how a 
railroad corporation, with us franchises, may be said to be an 
entire, indivisible thing,a unity. But I cannot well conceive 
how a railroad, with all its property, real and personal, of 
every nature and character, can with accuracy be said to be 
an indivisible thing, nor do I think the lawso regards it. If 
this doctrine be sound, consider one of the consequences, in 
this case. Does it not work a revolution in our registry 
laws? At the time the mortgage was given to the Farmers’ 
Loan & Trust Company, upon the eastern division of the 
road, there was no statute authorizing a railroad company to 
mortgage its franchises, in force in this state. Neither was 
there any law giving to a mortgage made by a railroad com- 
pany greater effect than was given toa mortgage by a natu- 
ral person. If the mortgage of the Farmers’ Loan & Trust 
Compan corer ase: lien upon the timber lands men- 
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tioned in this case, by virtue of the doctrine of entirety, there 
could be no safety in depending upon the record. For a 
person going to buy these lands of the railroad company, 
would find nothing upon the record to apprise him that they 
had been mortgaged to that company. If he looked into 
that mortgage, he would find nothing in the description of the 
mortgaged premises which related to them. Finding the 
title of record in the railroad company unincumbered so far 
as he could sce, he might buy or take a mortgage upon the 
lands, trusting to the registry law. Thinking that the same 
legal consequences attached to a mortgage given by a railroad 
company as would attach to one given by a natural person, he 
would find that the record was but a snare. But still, if this 
is the scttled law of the land in reference to railroads and 
railroad property, such a person could only complain of his 
ignorance and folly. 

This mortgage given the Farmers’ Loan & Trust Company, 
was made by virtue of the gencral power of the railroad com- 
pany to dispose of its property, and not under any law of 
the state authorizing such corporations to mortgage their 
rights and franchises. If the mortgage had been made by 
an individual, within the dccisions of this court, it would not 
have bound his subsequently acquired property. If the mort- 
gage in this case embraced in its terms these timber lands, we 
might have to consider whether it did not fall within the 
principle of our decisions upon that subject; but it does not 
The mortgage of the Farmers’ Loan & Trust Company can 
only hold these lands by virtue of this doctrine of entirety. 
We have endeavored to show that in reason, and from the 
nature of railroad property, there is no ground for saying 
that a railroad, with all its rights, franchises and property, real 
and personal, is an indivisible, entire thing. Practically. 
we believe, they are not so regarded. Mortgages are given 
upon the personal property of railroads, or upon some por- 
tion of it, or upon some portion of the real estate, or a por- 
tion of the road. The property has been treated as though 
it might be separated, and appropriated to the payment of 
debts, without destroying the integrity of the company. We 
have been referred to several cascs, however, in which, it is 
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insisted, this doctrine of the entirety of a railroad and its June Term, 
property is recognized ; and it is claimed that the principles of 

those decisions show that the mortgage of the Farmers’ Loan Pswonz 
& Trust Company attached to, and became a lien upon, these Rac, Mise. R 
timber lands, before the mortgage executed by the railroad 

company to Allen. These cases are The Farmers’ Loan & 

Trust Co. vs. Hendrickson, 25 Barb. 8. ©. R., 484; Phillips 

Sc. vs. Winslow, 18 B. Mon. R., 481; Willink vs. The Morris 

Canal § Banking Co., 3 Green (N. J.), 877; Pierce vs. Emery, 

32 N. H., 484; The Columbus, Piqua §& Indiana R. R. Co. vs. 

Coe, (unreported case, decided by the supreme court of Ohio, 

April, 1860); Seymour et al. vs. The Canandaigua §& Niag- 

ara Fulls R. R. Co., 25 Barb. S. C. R., 284. 

In the Farmers’ Loan and Trust Company vs. Hendrickson, 
the question submitted for the judgment of the court was 
whether the judgment creditors of the Flushing Railroad 
Company, by virtue of the judgments and executions, and 
the levies made by the sheriff, acquired a lien upon the pro- 
perty levied on as the property of the company, superior in 
law to the claim of the plaintiffs under and by virtue of prior 
mortgages executed by the railroad company. The property 
levied on was a part of the rolling stock, consisting of engines, 
tenders, and passenger, freight and hand cars.) The Farmers’ 
Loan and Trust Company claimed the property byvirtue of two 
mortgages executed by the company upon the land forming 
the road way, and all lands occupied for depot buildings, 
engine houses, &c, together with the superstructure and 
buildings thereon, and all rails and other materials used or to 
be used upon the road, &c., engines, tenders, cars, tools, &c., 
with the tolls, rent, and income, and all franchises, rights 
and privileges of the company. The property had been 
purchased and placed upon the road intermediate to the 
time of giving the two mortgages, and was in actual use 
when the levy was made. The mortgages had never been 
filed in the offices where chattel mortgages were required to 
be filed, and the question was, whether the property levied 
on was chattels or fixtures. The court held that by the 
general principles of law applicable to fixtures, the engines, 
tenders, cars &c., were to be deemed fixtures, and would pass 
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Jone ie under the mortgage of the track and lands occupied by the 
ie company, instead of being subject to the hen of se ig 
Gea os recovered subsequent to the mortgage. 
Rac.&Miss.B. In Phillips vs. Winslow, the judgment creditors of the 
ao railroad levied upon two freight cars on the track, eight car 
wheels at the car shop, twenty-five cords of fire wood ob- 
tained for the use of the engines, and five hundred bushels 
of stone coal at the machine shop. The company had pre- 
viously executed a mortgage purporting to convey all of its 
present and in future to be acquired property, the road made 
and to be made, including the right of way and land occu- 
pied thereby, the superstructure and tracks thereon, and all 
rails and other materials used thereon or procured therefor, 
with the engines, tenders, cars, tools, materials and all other 
personal property, with the tolls, rents, and incomes, and all 
the rights and franchises of the road. The court held that 
this mortgage included the cars, wheels, and fire-wood ob- 
tained for the use of the engines, and the coal for the use of 
the machine shop, as things incident to, and indispensable to 
the use of, the thing conveyed. The court say: ‘The com- 
pany by its charter was authorized to borrow money, and ex- 
ecute such evidences of indebtedness as might be deemed 
proper, and pledge the property, franchises, nights and cred- 
its of the corporation, for any loan, liability or contract which 
it had made or should make. We do not deem it necessary 
to decide in this case, whether, under ordinary circumstances, 
a mortgage on subsequently acquired property would be valid 
or pass any title to the property. These deeds were made 
under the power conferred by the charter, and their validity 
and effect have to be determined by the provisions of the 
charter, and not by the general law on the subject.” 

In Willink vs. the Morris Canal and Banking Company, the 
canal company had been authorized to construct a canal to 
connect the waters of the Delaware with the waters of the 
Passaic. By a subsequent act, the company were authorized 
to continue the Morris Canal to the waters of the Hudson at 
or near Jersey City. The company was authorized to borrow 
money, and for securing the due payment thereof, to hypoth- 
ecate by way of trust, mortgage, or otherwise, the Morris 
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Canal, with all its privileges, appendages, and appurtenances, ary re 
and all the chartered rights of the company. The company, 
having made a loan, executed a mortgage by authority of the Dmawoas 
act, ‘upon all and singular the Morris Canal so called, being Rac.) Mauss. R. 
the canal authorized by the laws of the State of New Jer- 
sey, as the said canal has been laid out through the several 
counties of Warren, Sussex, Morris, Essex and Bergen in 
the State of New Jersey, and being now in a course of com- 
pletion from the Delaware to the Hudson river, together” 
&c. At the time of the execution of the mortgage, the canal 
had not been constructed from the Passaic to the Hudson, 
nor had the land been purchased upon which the canal was 
subsequently constructed. The route had been surveyed, 
though a part was subsequently varied. The court held that 
the mortgage covered the entire canal from the Delaware to 
the Hudson, and also the pier at Jersey City, which was con- 
structed upon land purchased after the execution of the 
mortgage. 

The chancellor said, “The act clearly contemplated a 
mortgage on the entire canal with its appendages and.-chart- 
ered rights) We must then see what was actually covered 
by the terms of the mortgage.” And he holds, from the 
description of the mortgaged premises, that it was the clear 
intention of the parties to mortgage the entire canal from 
the Delaware to the Hudson, and that the language can mean 
nothing else. 

In Pierce vs. Emery, an act of the legislature gave a rail- 
road corporation authority to issue bonds for a loan of money, 
and, for security, to make a mortgage to trustees of all the 
property, and all the rights, franchises, powers and privileges 
of the corporation, and in the mortgage to give the trustees 
power, on breach of the condition, to sell the real and personal 
estate, and all the rights, franchises, powers and privileges 
named in the mortgage, by a deed which should con- 
vey to the purchasers all the rights, franchises, powers and 
privileges which the corporation possessed, and the use of 
the railroad, with all its property and rights of property, for 
the same purposes and to the same extent that the corpora- 
tion could use the same if the deeds had not been made, sub- 
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June Term, ject to the same liability as to the use of the road, that the 
1st corporation would have been under, if the deed had not been 
Divswons made; and the corporation having issued bonds, and made such 
re Mm, R. a mortgage, it was decided that the trustees would hold under 
it property afterwards acquired by the road, against other cred- 
itors who claimed the same property by virtue of a later mort- 
gage. The court held that such a mortgage was in substance 
and effect, a conveyance under the act, of the road and corpor- 
ation, as an entire thing, and that subsequently acquired pro- 
perty became a part of the original subject of the mortgage 
by accession; that if the company mortgaged its franchises 
and corporate rights, it conveyed away the right to take and 
hold property, and that subsequently acquired property, im- 
mediately upon its vesting in the corporation, would as an 
incident and by accession, become a part of the thing ongi- 
nally mortgaged, and of the mortgage security. In the last 
three cases, mortgages were executed by the corporations 
under special authority given by the legislature, and the 
courts gave to the mortgage in each case such effect as they 
thought the legislature intended it should have. But I do 
not understand any of them to decide, upon general princt- 
ples of law applicable to railroad mortgages, that they hold 
subsequently acquired property, on the ground that a railroad, 
with its franchises and property, is an indivisible, entire 
thing. On the contrary, in the case of The Boston, Concord 
& Montreal R. R. Co. vs. Gilmore, 87 N. H. R., 410, the court 
held distinctly that-locomotive engines, and freight and pas- 
senger cars of a railroad company, were liuble to attachment, 
when not in actual use, like other property. 
In the case of Sanyamon & Morgan R. BR. Co. vs. County of 
Morgan, 14 Ill. R, 163, the idea that a railroad, with its 
property, real and personal, is an entirety, was pressed up- 
on the consideration of the court, but the doctrine was not 
sanctioned. The court say, “The road and furniture do not 
constitute one entire estate, either real or personal. The 
furniture is personal property, and constitutes no part of the 
road, which is real property. Itis no more a part of the road 
than is the furniture of a house a part of the house.” 
The same view in respect to the property of a railroad cor- 
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poration is advanced in the case of the Columbus, Piqua d& June Term, 
Indiana R. R. Co. vs. Coe. The court there say: “The cor- 

poration having acquir ed an interest in the land for the con- pee 
struction of its road, in that construction affixes to the land Bie hiss R, 
certain things—the timber and iron for the track, the stone 

and timber for the bridges and culverts. It also erects de- 

pots and structures for a supply of water. The road is not 

regarded as constructed and prepared for use until such 

things are affixed. But when the road is thus constructed 

and ready for use, other things are requisite for that use—lo- 
comotives, cars, and other articles and materials, some of 

which are consumed in the use, and the supply has to be 

from time to time renewed. Now we think there is a mani- 

fest distinction between the road as constructed for use, and 

the various things employed in that use; and that the latter 

cannot, with propricty, be regarded as constituting a part of 

the real estate, but as the personal property of the corpora- 

tion.” This view would not be correct under our statutes, 

which expressly make the rolling stock of railroads fixtures. 

Section 84, chap. 79, R. S., 1858. 

It is true there are expressions in these cases to the effect 
that, as between the company and the first mortgagee, when 
the equities of other creditors do not interfere with this rule, 
the property will be considered as an entirety. Still I do 
not understand that in any of them it is adjudged upon gen- 
eral principles of law applicable to this kind of property, 
that a railroad, with all its real and personal property of ev- 
ery nature, obtained for the use of the road, will be regarded 
and treated as one indivisible, entire thing. And we know 
of nothing in the character or use of this property, which re- 
quires the application to it of any such rule of law. And 
conceding that the mortgage of the Farmers’ Loan & Trust 
Co. embraced, and was a valid lien upon, all property therein 
described, whether the same was then owned by the compa- 
ny or was subsequently acquired for the purposes of the rail- 
road, still we do not think it should be construed so as to in- 
clude the timber lands in controversy in this suit. They 
were outside of the legal limits of the railroad, distinct from 
it, and not necessary for its proper use and operation. Sey- 
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mour et al. vs. The Canandaigua & Niagara Falls RR. C., 
supra. 

It follows from these views that the judgment of the cir- 
cuit court must be affirmed. . 


RoGERS vs WEIL and others 


In anaction to foreclose amortgage given by a husband and wife to secure the 
payment of their bond (executed by her during coverture), it is erroneous 
to render a personal judgment against the wife as well as the husband, for 
any deficiency which may remain due after the sale of the mortgaged prem- 
ises, unless it is shown in the complaiot that the contract related to her sep- 
arate property, and was one upon which she might become liable to a person- 


al jadgment. 

That part of the judgment of the inferior court, which is against the wife person- 
ally for such deficiency, may be reversed, and the residue of the judgment be 
affirmed. 


APPEAL from the Circuit Court for Milwaukee County. 
The case is stated in the opinion of the court. 

Coon, Buchan & Cotton, for appellants 

James & Brown, for respondent. 


By the Court, CouE, J. This was an action to foreclose a 
mortgage. The mortgage was executed by Eliza Adelaide 
Weel and Baruch S Weil, to secure the payment of a certain 
bond in the penal sum of thirty-five thousand dollars, condi- 
tioned, &&., given by them to the respondent. The com- 
plaint represents that Eliza A. and Baruch & were husband 
and wife at the commencement of the action Jfrs. Weil 
made default. Judgment of foreclosure and sale was ren- 
dered, and also a judgment against Mrs. Weil and her hus- 
band, for any deficiency the sheriff might report due after the 
sale of the mortgaged premises. And the only question we 
have to consider is, whether a personal judgment could be 
taken against Mrs. Weil, for any deficiency which might be 
found due after the application of the proceeds of the sale 
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We suppose it could not. In the case of Wooster vs. North- era 


rup etal, 5 Wis, 245, this court decided that the act of the 
legislature erated “an act to provide for the protection of 
married women in the enjoyment of their own property,” did 
not relieve the wife during coverture from her disability at 
common law to make contracts in such a manner as to be- 
come liable to a personal action upon them. This decision 
has been very much shaken, if not overruled, by the case of 
Conway vs. A. Hyatt Smith et al., decided at the present term, 
in which a majority of the court held that a married woman 
may contract in respect to the improvement and management 
of her own property, and render herself liable to a personal 
action upon such contracts. I felt constrained to dissent from 
the opinion in that case, for reasons not necessary to be sta- 
ted here. Still, at best, we all think that a party ought not 
to have a personal action upon a contract made by a married 
woman during her coverture, without showing in the com- 
plaint that the contract related to her own separate property, 
and was one upon which she might become liable to a per- 
sonal judgment. This not being done in the complaint in 
this case, it was erroneous to take a personal judgment 
against Mrs. Weil for any deficiency. 

The counsel] for the respondent contends that it nowhere 
appears in the case that Hhza Adelaide and Baruch S. Weil 
were baron and feme at the time they executed the bond and 
mortgage. But this is a mistake as to what does really appear 
upon the record. The bond and mortgage both set forth 
that they are made by “ Eliza Adelaide Weil and Baruch & 
Weil, her husband, both of,” &., showing clearly that they 
were married at the time these instruments were executed. 

So much of the judgment of the circuit court as gives a 
personal judgment againt Mrs. Weil for any deficiency, must 


be reversed, and the judgment of the circuit court, in all 


other respects, is affirmed. 


Bocnes 
v. 
Wen. et al 
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Daceias PERELES vs. ALBERT and another. 


v. 
per The last clause of sec. 29 of the Code, which declares that if the county desig- 
pated as the place of trial in the complaint ‘‘be not the proper county, the 
action may, notwithstanding, be tried therein, unless the defendant, before 
the time of answering expires, demand in writing that the trial be had in the 
proper county,” relates not only to what precedes it, in the same section, but 
alSo tu the preceding sections, 27 and 28, of the Code, and qualifies their 
meaning. If a defendant failsso to demand that the trial be had in the 
proper county, it may be had in the county designated in the complaint. 

An action was brought in the circuit court of Milwaukee county, to foreclose a 
mortgage on land lying in Washington county, and process was served on 
one of the defendants in Milwaukee county, and on the other in Washington 
county, where they respectively resided. The defendants did not appear to 
the action. Held, that the circuit court of Milwaukee county had jurisdic- 
tion of the action, and could render judgment of foreclosure therein. 


APPEAL from the Circuit Court for Milwaukee County. 
The case is stated in the opinion of the court 

Thorp & Shelley, for appellants. 

Smith & Salomon, for respondent. 


November 19. By the Court, CoLe, J. This was an action to foreclose a 
mortgage, and was commenced, and judgment of foreclosure 
entered, in the circuit court of Milwaukee county, the mort- 
gaged premises being in the county of Washington. The 
appellants were personally served with process, one in Mil- 
waukee county and the other in Washington county, where 
they respectively resided. They made no appearance to the 
action. The only question raised upon the appeal is, wheth- 
er the circuit court of Milwaukee county has jurisdiction of 
an action to foreclose a mortgage on lands lying in another 
county. We are inclined to the opinion that it has. 

The constitution confers upon the circuit courts original 
jurisdiction in all matters, civil and criminal, within the state, 
not excepted in the constitution, and not prohibited by law. 
(Sec. 8, Art VIL) And in what were equity cases under 
the old system, when no rule of court or statute is provided 
to regulate the practice, it is governed by the rules of the 
high court of chancery in England. Burrall vs. Eames, 5 
Wis, 260. This case, however, was commenced under the 
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Code, and we have therefore to look at its provisions to set- 
tle this question of practice. 

Section 27 of the Code provides that actions for the fol- 
lowing causes must be tried in the county in which the sub- 
ject of the action, or some part thereof, is situated, subject to 
the power of the court to change the place of trial in the 
cases provided by statute: 1. For the recovery of real 
property, &. Subdivision 8. For the foreclosure of a 
mortgage of real property. Section 28 declares that another 
class of actions shall be tried in the county where the cause, 
or some part thereof, arose, subject, &c. Section 29 provides 
that in all other cases the action shall be tried in the county 
in which the defendants, or any of them, shall reside at the 
commencement of the action. The last clause of section 29 
reads as follows: “If the county designated for that pur- 
pose in the complaint be not the proper county, the action 
may, notwithstanding, be tried therein, unless the defendant, 
before the time for answering expires, demand, in writing, 
that the trial be had in the proper county, and the place of 
trial be thereupon changed, by consent of parties or by 
order of the court, as provided in this section.” This clause 
of the section we think relates, not only to what has prece- 
ded it in section 29, but also refers to the two preceding sec- 
tions, qualifying and restraining their language. So that, if 
if the plaintiff designates in his complaint the wrong county 
as the place of trial, the defendant’s remedy is to demand 
that the trial be had in the proper county. And when he 
fails to do so, we think there is no error in the judgment on 
account of the trial taking place or judgment being rendered 
in a wrong county. This is the construction placed upon the 
corresponding provisions of the New York Code by the 
courts of that state in the following cases: Miller vs. Hull, 
8 How. Pr. R., 824; Beardsley vs. Dickinson, 4 id., 81; Chub- 
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Purares 
Vv. 
Axzger et al. 


buck vs. Morrison, 6 id., 867; Bangs vs. Selden, 18 id., 163; 


Same case, id., 374; and we can see no valid objection to it. 
It is true that what constitutes the latter clause of section 29 
of our Code, forms an independent section of the New York 
Code, but still we think this arrangement does not essentially 
vary or change the scope and intention of these various pro 
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ae visions. As already stated, we think that clause relates as 


well to the two preceding sections as to the section of which 
it accidentally forms a part The design of the Code proba- 
bly was to permit the plaintiff to select the county in which 
the action was to be tried, subject to the right of the defend- 
ant to have it changed to “the proper county.” If the de 
fendant does not, before the time for answering expire, de 
mand, in writing, that the trial be had in the proper county, 
then the action is to be tried in the county selected by the 
plaintiff 

We can see no inconvenience or hardship likely to grow 
out of this practice, since the defendant always has the 
action so far under his control that he may insist upon its be- 
ing tried in the proper county. 

We think the circuit court of Milwaukee county had ju- 
risdiction of the action, and could render judgment of fore 
closure therein. 

The judgment of the circuit court is therefore affirmed, with 
costs. 


KIMBALL vs. SPICER. 


The decision in Dowonie vs. Hoover, ante p. 174, as to the right of a railroad comps- 
ny to assign the amount due to it on @ stock subscription, referred to and 
followed. 

Where the summons and complaint in an action showed that A was the plaintiff, 
and that he had a cause of action as the assignee of B, a statement that B 
was the plaink f (occurring in » printed furm which was used in drawing up 
the complaint) should be rejected as surplusage, and is not a ground of 
demurrer. 

It is not necessary in a pleading to aver that a corporation whose name only bas 
been changed, retains, under its new name, its former righta 


A complaint averred that the written promise sued upon had been assigned by 


the promisee to the plaintiff, who thenceforth continued ‘to hold, own and 
possess the same for the benefit of’’ a certain bank, and was entitled to the 
sum due “for the benefit of” said bank. Held, on demurrer, that the 
pleintif? was entitled to bring the action in his own name, as a trustee of an 
express trust, 


APPEAL from the Circuit Court for Kenosha County. 
This action was brought to recover the amount of a sub- 
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scription made by the defendant to the stock of the Kenosha wager Sn 


and Beloit Railroad Company. The complaint, after stating 
the contract of subscription, and the making and giving of 
notice to the defendant of various calls, under which the 
amount subscribed had become due, averred that afterwards 
the name of said railroad company was changed by an act of the 
legislature to the “Kenosha and Rockford Railroad Compa- 
ny,” “by which name it from thence has been recognized, 
and is the plaintiff in this action.” It also averred that said 
Kenosha and Rockford Railroad Company afterwards duly 
assigned said stock subscription to the Kenosha, Rockford 
and Rock Island Railroad Company (a corporation organized 
under an act of the legislature authorizing the Kenosha and 
Rockford Railroad Company, in this state, and another cor- 
poration under the same name in Illinois, to consolidate), 
which afterwards duly assigned the same, for value received, 
to the plaintiff, “who from thence hitherto has continued to 
hold, own and possess the same for the benefit of the Keno- 
sha County Bank, and is entitled to the money due thereon 
for the benefit of the Kenosha County Bank aforesaid.” 

The defendant demurred to the complaint, on the grounds 
that it did not show facts sufficient to constitute a cause of 
action, and that there was a defect of parties plaintiff, and 
urged in support of the demurrer, 1. That a stock subscrip- 
tion is not assignable, so that the assignee can bring an ac- 
tion to recover it in his own name. 2. That the complaint, 
in one part of it, alleges that the Kenosha and Rockford 
Railroad Company is the plazntiff, whereas Kimball is the 
plaintiff, as appears from the summons and from other parts 
of the complaint. 8. That the complaint states that the 
name of the Kenosha and Beloit Railroad Company was 
changed to the Kenosha and Rockford Railroad Company, 
without averring that the latter company succeeded to the 
rights of the former. The circuit court held that the third ob- 
jection was well taken, and upon that point sustained the de- 
murrer, with leave to amend. The plaintiff excepted to the 
order, and appealed. 

J. J. Pettit, for appellant. 

0. & & F. H. Head, for respondent. 


Knepau 


v 


Spicer. 
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By the Court, Cote, J. In the case of Downie vs. Hoover 
(unreported), this court held that a subscription to the capi- 
tal stock of a railroad company could be assigned and trans- 
ferred by the company like any other contract, and that the 
assignee could recover the amount of money due upon the 
same from the stock subscriber. This fully disposes of the 
first objection to the complaint in this case, taken in the de- 
muirrer. 

The second objection, that in the 18th folio of the com- 
plaint it alleges that the Kenosha & Rockford R. R. Co. 
the plaintiff in the action, while it appears from other parts of 
the complaint and from the summons that Avmball was the 
plaintiff, certainly has no weight. We agree entirely with 
the view of the circuit court upon this point, that those 
words were mere surplusage and should be disregarded. It 
is easy to perceive that it was an oversight in the pleader. in 
not striking out those words from the printed form. But 
they could do no harm. Neither do we consider the third 
objection to the complaint well taken. The complaint states 
that the corporate name of the Kenosha & Beloit RL R. Co. 
was changed bv an act of the legislature to the name of the 
Kenosha & Rockford R. R. Co. ; and it is insisted that there 
should be an averment that the corporation by the latter 
name succeeded to all the rights and liabilities of the com- 
pany by the former name. The circuit court seemed to 
think some such averment necessary, and upon that ground 
sustained the demurrer, with leave to amend. It appears to 
us, however, that such an averment would be a mere con- 
clusion of law, and not a traversable fact, which should be 
stated in the complaint. It is clear that the effect of the 
statute was merely to change the name and not the identity 
of the corporation, and of course such legislation could not 
change, alter or vary the legal rights and liabilities of the 
company. But to aver this would be to plead a rule of Jaw. 

A still further objection has been taken to the complaint, 
namcly, that Avmball could not maintain the action for the 
benefit of the bank. Upon this point the complaint alleges, 
in substance, that the Kenosha, Rockford & Rock Island R 
R. Co., by its duly authorized agent, and in pursuance of 3 
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resolution of the board of directors, for value, &c., sold, as- aTeAG 
signed and transferred to the plaintiff in the action the stock : 
subscription of the defendant, who from thence hitherto has Hasumgs etal. 
continued to hold, own and possess the same for the benefit Gwyn. 
of the Kenosha County Bank, and is entitled to the sum of 
money due and owing from the defendant thereon, for the 
benefit of the Kenosha County Bank aforesaid. Now since 
section 12, chapter 122, R. S., 1858, requires every action to 
be prosecuted in the name of the real party in interest, it is 
contended that this action should have been brought in the 
name of the bank, instead of that of Avmball. But we are 
of the opinion that the allegations in the complaint bring the 
case strictly within section 14 of the same chapter, and ena- 
ble Avmball to maintain the suit. Section 14 provides that 
an executor or administrator, a trustee of an express trust, 
or a person expressly authorized by statute, may sue without 
joining with him the person for whose benefit the action is 
prosecuted; and a trustee of an express trust, within the 
meaning of the section, shall be construed to include a per- 
son with whom, or in whose name, a contract is made for the 
benefit of another. Now since the complaint alleges that 
the stock subscription of the defendant was transferred and 
assigned to Aimball for the benefit of the bank, this consti- 
tutes him “a trustee of an express trust,” within the mean- 
ing of the above section, (See Grinnell vs. Schinidt, 2 Sandf. 
R., 705.) 
The order of the circuit court, sustaining the demurrer, 
must be reversed, and the cause remanded for further pro- 
ceedings. 


HASTINGS and another vs GWYNN. 


‘ 
Complaint on an account alleged to have been due by the defendant to a certain 
firm, who assigned it (in 1857) to the plaintiff, of which assignment the de- 
fendant had nvtice. Answer, that defendant had not ‘sufficient information 

to form a belief,” whether said account had been assigned to the plaintiff, 
and that the defendant (in 1858) settled said account with one of the part- 
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ners, who was the authorized agent of the firm, and gave his negotiable note 
for the balance due thereon, which had been transferred to some third person: 
Held, on demurrer, that the answer did not contain a sufficient denial of 
the assignment. Such denial should have been of either Enowledge or infor- 
mation sufficient to form a belief, &c. 

Hed, also, that whether the answer would have shown a good defense or not, if 
it had alleged that the execution of said note was before notice of the assign- 
ment of said account, it was clearly defective in not containing that alle- 


gation. 


APPEAL from the Circuit Court for Dodge County. 

The case is stated sufficiently in the opinion of the court 

HT, W. Lander, for appellants, contended that the allega- 
tion in the answer, that the defendants had not sufficient in- 
formation to form a belief whether the indebtedness upon 
which suit was brought had been assigned to the plaintiffs, 
and whicther they were then the owners of the same, did not 
amount to a denial but to an admission of the allegations in 
the complaint. Howard’s Code, 285; Van Santvoord’s PL, 
409-10, 436; Chapman vs. Palmer, 12 Iow., 37; Exdiards 
vs. Lent, 8 id., 28; Fales vs. Hicks, 12 id., 158; Elton evs 
Markham, 20 Barb., 8348. The court will not assume in fa- 
vor of a defendant anything he has not averred. § Cruger vs. 
Hudson R. R. R. C., 2 Kern., 190. 

H. D. Patch, for respondent. [No argument on file.] 


By the Court, Paine, J. This action was brought to re- 
cover the balance of an account, which the complaint allezes 
accrued against the defendant, in favor of the firm of Heaths 
& Farringtons, and was assigned to the plaintif£ It also avers 
that the defendant had notice of the assignment. 

The only defense which the answer attempts to set up, is 
that the defendant had settled the account with one of the 
Ileaths, who was the authorized agent of the firm, and had 
given his negotiable note for the amount due, which had 
been transferred to some third person, and was still out- 
standing. This answer was demurred to, and the court be- 
low overruled the demurrer, but for what reason we are un- 
able to perceive. The complaint avers that the account was 
assigned to the plaintiff in November, 1857, and that the 
defendant had notice of it The answer simply denies “suf- 
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ficient information to form a belief” whether this allegation June om 
of the complaint was true. This denial is insufficient, and 
the allegation must therefore be taken as admitted. The ats 
denial should have been of either “ knowledge or information apie om 
sufficient to form a belief” Van Santvoord’s Pleadings, 436; 
8 How., 28. The existence of the account and its assign- 
ment "s the plaintiff, and notice to the defendant of that 
assignment, were all to be taken as admitted by the answer. 
Clearly, then, it was no defense to say that the defendant had 
settled with the assignors, without saying that he did so be- 
fore notice of the assignment. The allegations in the com- 
plaint, which are admitted, being sufficient to show a prima 
facie liability, the burden was then on the defendant, if he 
sought to show a settlement with the assignors, to allege one 
which would amount to a defense. And this he could not 
do without averring that it was made before notice of the 
assignment. Whether the answer would have been sufficient 
with such an averment, it is not necessary to determine. But 
we think it is clearly insufficient without it. 
The judgment is reversed, with costs, and the cause re- 
manded for further proceedings. ; 


Yates vs THe City or MILWAUKEE. 12 67 
[4141547 


The charter of the city of Milwaukee gives the common council power to regulate 
the place and manner of selling hay within the city, and an ordinance for- 
bidding, under a penalty of not less than five, nor more than ten dollara, the 
exposing of any load of hay for sale, in certain wards of the city, without 
first having such load weighed by the attendant of some established and seal- 
ed city hay scale, and obtaining from him a certificate of the weight (for 
which said attendant was allowed to charge twelve cents), to be exhibited to 
the purchaser of the hay, before receiving payment therefor, is not unreason- 
able, oppressive, or repugnant to the constitution and laws of the state. 

The fact that the city appointed a person to be weigher of hay and inspector of 
wood in said wards, on condition that he would pay to those wards $500 per 
annam, is no defense to an action for a violation of said ordinance. 


APPEAL from the Municipal Court for Milwaukee County. 


The case is stated in the opinion of the court. 
Vou XI—48 
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Small & Cogswell, for appellant, contended that the ordi- 
nance in question was void, as being unreasonable, and in 
restraint of trade. 1 Bacon’s Abr., “By-Law,” p. 545, and 
cases cited; Com. Dig., “By-Law,” C. 6; 2 Kyd on Corp, 
p.107; Parry vs. Berry, Comyns, 269; Dunham vs. Trustees of 
Rochester, 5 Cow., 462; Willcock on Mun. Corp., 149, and 
cases cited; Kennebec & Portland J?. R. vs. Kendall, 31 Me, 
470; Ang. & Ames on Corp., 198; Com. vs. Worcester, 3 
Pick., 462; Norris vs. Staps, 1 Hob., 210; Chamberlain of Lon- 
don’s Case, 5 Coke, 62. 2. That if a municipal corporation, 
in framing a by-law, exceed in any respect its statutory pow- 
er, the by-law is void (Kirk vs. Nowill, 1 Term R., 118; Gosz- 
ler vs. Corp. of Georgetown, 6 Wheat., 597; Mayor, dc, of 
N. Y. vs. Ordrenan, 12 John., 122; Rochester vs. Collins, 12 
Barb., 559; Dunham vs. Trustees of Rochester, supra); and 
that the common council, under the city charter, had no au- 
thority to require the fee provided for in said ordinances 
8. That the resolution providing for Huegin’s appointment 
as city inspector, created a monopoly (1 Kyd on Corp, 36, 
812), and was therefore void (Davenant vs. Hurdis, Moore, 
576; Willcock on Mun. Corp., § 890; Rolle’s Abr., 364; Ba- 
con’s Abr. “ By-Law”); that it was in the nature of a sale 
of an office, and therefore void (2 Black. Comm, 37; 3 
Kent's Comm., 456; Parsons vs. Thompson, 1 H. BL, 322; 
Town of Meredith vs, Ladd, 2 N. H., 517; 1 Story’s Eq. Jur, 
§ 295; Becker vs. Ten Eyck, 6 Paige, 68; RS, chap. 169, 
sec. 54); or was a grant of a franchise which the corporation 
had no right to grant (People vs. Trustees of Geneva Cul, 5 
Wend., 217; 8 Kent’s Comm., 568; State of N. Y. us. Mayor, 
dc, 3 Duer, 119; Milhau vs. Sharp, 17 Barb., 485); and 
that if the resolution and agreement constitute a contract, it 
was such a one as the corporation could not make, because 
it would thereby deprive itself of the power to remove Hue- 
gin for improper conduct in office. Presb. Church vs. Mayor, 
6 Cow., 588; and cases above cited from 6 Wheaton, 17 
Barbour, and 8 Duer. 

Joshua La Due, for respondent, contended that the ordi- 
nance was not unreasonable nor in restraint of trade, and was 
valid (Priv. Laws, 1852, chap. 56, seca. 8 and 20; Stokes $ 
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Gilbert vs. City of N. Y., 14 Wend, 87-89; Taylor vs. Gris- ete 
wold, 2 Green, 108; Vanderbilt vs. Adean Treas., 7 Cow., 

849; Bush vs. Seabury, 8 John, 419; Vasdinds Case, 6 bie 
Pick., 187), and that the validity of contract between pereeerd Me: 
the city and Huegin was immaterial to the question whether 

Yates had violated the ordinance and incurred its penalty. 


By the Court, Cou, J. This action was commenced by November 19. 
the city of Milwaukee, in the municipal court of that city, 
to recover a penalty for the violation of a city ordinance, 
prescribing the manner and place of weighing and selling 
hay within the city limits) The appellant admitted that he 
sold the hay within the limits of the 7th ward of the city, 
and that he refused to have it weighed upon the city hay- 
scales proper, and pay the fee imposed by the ordinance for 
weighing the same. It appears that he had previously had 
the hay weighed upon the hay-scales of Elmore & Brothers, 
within the limits of the city, whose clerk certified to the 
weight of the same upon a card, which the appellant had in 
his possession at the time of the exposure and sale of the 
hay. The city ordinance was admitted in evidence without 
objection; indeed, the record does not show that the appel- 
lant took any exceptions upon the trial to any of the rulings 
of the court. 

The city ordinance provided, in substance, that no person 
should be allowed to expose for sale any load of hay, in the 
first and seventh wards of the city, without having such hay 
weighed as therein provided: that before offering any load 
of hay for sale within these limits, such hay should be duly 
weighed, and a written certificate of the weight thereof ob- 
tained from the attendant of some established and sealed city 
hay scale within the city limits; and that the owner of such hay 
should exhibit his ticket to the purchaser before being en- 
titled to receive any pay therefor. The attendant of the 
hay scale was entitled to receive the sum of twelve cents for 
weighing each load of hay, &. The penalty imposed for 
violating the ordinance was not less than five, nor more than 
ten dollars, with costs of prosecution. 

There can be no doubt that the common council had am- 
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ple authority to pass an ordinance regulating the place and 
manner of selling hay within the city. This power is ex- 
pressly conferred upon them, totidem verbis, by the charter 
(subd. 20, sec. 8, chap. 4, Charter of the City of Milwaukee, 
p. 69, Laws 1852, chap. 56). Neither do we see any thing 
which would authorize us in declaring the ordinance unrea- 
sonable or oppressive, or repugnant to the constitution and 
the laws of the state. It is not an ordinance in restraint of 
trade, but a most salutary regulation of it, and designed to 
prevent fraud and imposition upon the citizens 

Stokes & Gilbert vs. The Corporation of the Oity of New York, 
14 Wend, 87, is a case precisely in point. In that case the 
court held that an ordinance of the corporation of the city of 
New York, requiring anthracite, or hard coal, to be weighed 
by weighers appointed by the corporation, was a valid by- 
law, reasonable, and not in restraint of trade; and sustained 
an action for a penalty arising from a violation of it (See 
Vanderhilt vs. Adams, &c., 7 Cowen’s R, 349; Bush va 
Seabury, 8 John., 418; Vandine, Petitioner, &., 6 Pick, 187; 
Commonwealth vs. Worcester, 3 id., 462; A. & A. on Corp, 
sec. 386, and notes) ‘“ Every regulation of trade is in some 
sense @ restraint upon it; it is some clog or impediment, but 
it does not therefore follow that it is to be vacated.” 6 Pick., 
190. The regulation in this case was wise and proper, and 
well calculated to prevent fraud. And we do not think that 
the charge for weighing a load of hay, and giving a certificate 
of the weight, was exorbitant It was but twelve cents—a 
trifle, when we take into account the cost and expense of 
procuring and keeping up such scales, 

On the trial in the court below, the appellant offered in 
evidence certain resolutions of the common council relating 
to the appointment of one Peter Huegin, weigher, &c., and 
a contract between him and the city. We think this’evi- 
dence was irrelevant, but still we see nothing in it which 
can aid the appellant. Huegin, it appears, was appointed 
inspector of wood and weigher of hay in the district com- 
posed of the first and seventh wards of the city, on condition 
of paying to those wards, for their exclusive benefit, five 
hundred dollars per annum. The scales were treated as the 
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property of those wards. Several objections are taken to June Term, 
these resolutions and to this agreement, but we think they ; 
are all untenable. It is contended that they created amon- Joa 
opoly and a sale of a public office. But how this result can Cosricay et al. 
be said to follow from these resolutions and this contract, we 
failto understand. ‘The price for weighing a load of hay was 
fixed by an ordinance of the city. Was it unreasonable or 
exorbitant? We think not. What matter whether the city 
gave the weigher all the fees for attending upon the scales, 
or whether the weigher was willing to attend upon them, take 
pay for his labor out of the proceeds, and pay the remainder 
into the city treasury, or in lieu thereof, give a gross sum? 
We certainly can see no difference, so far as the person having 
hay to be weighed, is concerned The arrangement might 
have been a very wise and proper one for aught that appears 
upon this record. 

The ordinance being valid and reasonable, we cannot see 
why a recovery should not be had for a violation of it 

The judgment of the court below must, therefore, be 
affirmed, with costa 


JONES vs. COSTIGAN and others. 


The owner of a mortgage upon real estate, who has obtained a judgment of fore- 
closure and sale, may maintain an action for an injury done to the premises 
before the sale, which impaired the security and prevented the full amount of 
the debt from being realized, the mortgagor being insolvent, and the act hav- 
ing been committed wrongfully and fraudulently, with intent to injure the 
owner of the mortgage. 

Where such injury is committed by the mortgagor, or others acting by his direc- 
tion, knowing his insolvency, and the existence of the security, and that the 
act complained of will impsir it, the sction should be sustained. 

Where the owner of the mortgage has assigned it for the benefit of his creditors, 
the assignee is the proper plaintif? in an action for such an injury done after 
the assignment. 


APPEAL from the Circuit Court for Jefferson County. 
The complaint in this action alleged that, during the pen- 
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Jane Term, dency of a suit to foreclose a mortgage on a lot in Water- 
fe ee executed by Costigan, one of the defendants herein, 
Jorss —_ the mortgage was assigned to the plaintiff by the mortgagees, 
Cosriaax et al. in trust for their creditors; that after judgment of foreclosure 
and sale in said suit, the mortgaged premises were advertised 
for sale; that at the time of such advertisement, said mort 
gagor was, and ever since had been, insolvent, owning no 
property out of which any deficiency in the proceeds of such 
sale could be collected; that after such advertisement and 
before the sale, the defendants, well knowing these facts, and 
that the said lot was inadequate security for the payment of 
the moneys due and to become due on said mortgage, and 
intending to injure and defraud the plaintiff, wrongfully and 
fraudulently removed the windows and doors from the 
dwelling house on said premises, and did other injuries to 
the same, by reason whereof the said lot, when sold 
pursuant to said judgment, on, &., (which sale had been 
duly confirmed), was sold for $500 less than it would other- 
wise have brought, and the plaintiff had failed in obtaining 
satisfaction of a part of the amount due on said mortgage. to 
wit, the sum of $500, which was still due the plaintiff as 

such assignee. 

The defendants Johnson and Hurley filed separate answers, 
which are here omitted, as the issues thereby raised did not 
come to trial. 

On the trial the plaintiff offered evidence to maintain the 
issue on his part, but the defendants objected, and moved the 
court to dismiss the complaint for the following reasons: 
1. The complaint does not show a cause of action in the 
plaintiff individually, but if atall, in a representative capac- 
ity, while the action is brought in his individual capacity. 
2. It does not show that the time of redemption had expired, 
while no action will lie at law by a mortgagee or his assigns 
not in possession of the mortgaged premises, for an injury 
thereto before the right of redemption has been extinguished. 
8. It does not show that the assignors or creditors have sus- 
tained any damage or injury. 4 It does not show that the 
defendants intended to injure either the creditors or the as- 
signors. 6, An assignee cannot maintain an action on the case 
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for injury to property, which injury was committed with in- weer 
tent to defraud the assignee. 6. An assignee cannot main- 
tain an action on the case for injury to trust property. Jom 
The court ruled that the complaint did not state facts suf- Coeriaax et al 
ficient to constitute a cause of action, and granted the motion 
to dismiss, from which decision the plaintiff appealed. 
Enos & Hall, for appellant : 
1. The action was properly commenced in the name of 
the appellant At common law a trustee could maintain 
an action for an injury to the trust property (1 Chitty on PL, 
2,8 and 60), and our statute has not changed the rule. Sec. 
14, chap. 122, R.S.; People vs. Norton, 5 Seld., 176; How- 
ard’s Code, 183-4; Lewrs vs. Graham, 4 Abb., 106. 2. The , 
complaint shows a cause of action. Though the law regards 
the mortgagor in possession as the owner of the mortgaged 
premises, yet equity will restrain him from committing any 
act which would impair the security. In those states where 
the courts have no separate equity powers, the action of guare 
clausum fregit has been sustained by the mortgagee against 
the mortgagor in possession, for waste. 4 Kent, 161; Smith 
vs. Goodwin, 2 GreenL, 178; Stowell vs Pike, id., 887. The 
law will give a remedy for any injury which it would have 
restrained. ‘“ Where there is a legal right there is also a le- 
gal remedy by suit or action at law, whenever that right is 
invaded.” 2 Black. Comm., 28. In all cases where a person 
sustains a loss or damage by the act of another, an action 
on the case lies, at the suit of the party injured, to repair the 
damage. 1 Com. Dig., 178. Counsel cited in support of the 
complaint, Yates vs. Joyce, 11 John., 186 ; Lane vs, Hitchcock, 
14 id., 218; Gardner vs. Heart, 8 Denio, 284; Van Pelt vs. 
McGraw, 4 Coms., 110. 
Gill, Barber & Fribert, for respondents : 
1. The owner of a mortgage cannot maintain an action for 
an injury to the mortgaged premises, before entry or before 
the time for redemption has expired, which, in this state, is 
not until sale. Wood vs. Trask, 7 Wis., 572. His only rem- 
edy is by injunction. Cooper vs. Davis, 15 Conn, 556; 1 
Pow. Mort, 156, note a; 4 Kent’s Comm., 155; 2 Swift's 
Dig., 156, 157, 172; Wakeman vs. Banks, 2 Conn., 446, 600; 
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Leonard vs. Bosworth, 4 id., 421; Toby vs. Read, 9 id, 216; Pe 
terson ve. Clark, 15 John, 205. Counsel controverted the doc- 
trine of Van Pelt vs. McGraw, supra, and s dictum to the ssme 


Commeux eal effect, in 8 Denio, 282, as inconsistent with the nature of the 


November 19. 


mortgagee’s interest in the mortgaged premises, ss to which 
they cited Kelly vs. Burnham, 9 N. H., 20; 4 Kent's Comm, 
155; Aymar vs. Bill, 5 Johns Ch. R, 570; Ballard vs. Gar- 
ter, 5 Pick. 112; Smith vs. Dyer, 16 Mass, 18; Scott vs. HeFar- 
land, 13 id, 8309; Runyan vs. Mersereau, 11 John, 534; Wood 
vs. Trask, supra; New London vs. Suiion, 2 N. H.,401; Smith 
vs. Manning, 9 Mass, 422; Coles vs. Coles, 15 John, 319. 
The mortgagor could recover for such an injury, and his re 
covery would be no bar to an action by the owner of the 
mortgage, and thus the defendant would have to respond to 
two different parties for the same injury. Counsel further 
argued that the admission in the New York cases referred to, 
that the action would not lie, unless the defendant hsd done 
the injury with méent to defraud the owner of the mortgage, 
was, in effect, an admission that such owner had no nights in 
the land, an infringement of which could be redressed by ac- 
tion. 2. The complaint is bad, because it does not allege 
that the defendants intended to injure or defraud the owners 
of the mortgage, or the parties who had a beneficial interest 
therein. 3. The authorities relied on by the plaintiffs 
counsel treat the injury to the owner of the mortgage as a 
mere personal tort, and the right of action therefor was not 
assignable. Comegys us. Vasse, 1 Peters, 193; Shoemaker vs 
Keely, 2 Dall, 218; 1 S & R, 19; 1 Wash, CC, 18; $ 
Kern., 822. 4 The action should have been brought by the 
plaintiff as trustee, and not in his own name 


By the Court, Paring, J. The question presented in this 
case is, whether the owner of a mortgage upon land, who 
has obtained a judgment of foreclosure and sale, can main- 
tain an action for an injury committed upon the premises be- 
fore the sale, which impairs the security and prevents the 
full amount of the debt from being realized, the mortgagor 
being insolvent, and which was committed wrongfully and 
fraudulently,with the intent to injure the holder of the mort- 


OF THE STATE OF WISCONSIN. 651 


gage Sach is substantially the case made by the complaint, —— 
and the court below dismissed it as not stating facts sufficient 
to constitute a cause of action Jom 
It was contended, with much ingenuity, by the counse] Commesx # al 
for the respondent, that the action is not maintainable And 
bis conclusion was based upon what be claimed to be the re- 
sult of the American authorities, that is, that 4 mortgagee has 
no interest in the land, and therefore cannot support an ac- 
tion for an injury to it But we think this is making an 
extreme application of the doctrine alluded to, and one which 
ought not to be sustained 

It may be conceded that the mortgagor is the owner of the 
fee, and the mortgagee has only a lien or incumbrance on 
the land In progressing from the common law rule, that 
the mortgagee was the owner of the legal title, and the mort 
gagor had only an equitable interest remaining, to the equit- 
able rule, that the mortgagor is to be considered us the own- 
er and the mortgagee as having a mere security, there has 
been much confusion and uncertainty as to the precise char- 
acter of the interests of both But it will be observed that 
these questions have generally arisen in settling other collat 
eral questions arising out of the existence of the mortgage, 
gach as the descent of the legal title, rights of dower, or 
rights of execution creditors against the mortgagor or mort- 
gagee. And the conclusion which has been arrived at, that 
the mortgagor is to be regarded us the owner of the land, has 
not been based upon any diminution of the rights of the 
mortgagee, but upon the assumption that this conclusion was 
entirely consistent with the preservation of all his nghts, ac- 
cording to the real intent of the contract, which was merely 
that he should have a security upon the land for his debt 
When, therefore, it is said that the mortgagee has no interest 
in the land, this general language must be held to mean that 
the mortgagor is considered for most purposes as the owner; 
subject, however, to the right of the mortgagee to preserve 
and enforce his lien And this right seems to us all that 
should be required to sustain this action 

For it is the boast of the law that there is no nght without 
aremedy. And for the purpose of practically carrying out 
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June Term, this maxim, the action on the case at common law was de- 
i vised and held in reserve, to redress those wrongs which did 
Joxss not find a remedy in any of the established forms of action 

Oosrraax ot al The right here is conceded. The mortgagee has a valid in- 
cumbrance on the land, which gives him the legal right to 
subject it to the payment of his debt. The wrong must also 
be conceded for the purposes of the case. For it is alleged 
that the defendants fraudulently and wrongfully, and with 
intent to injure the plaintiff, diminished the value of the land 
by removing buildings and destroying trees, so that the 
plaintiff was prevented from subjecting the whole land, and 
all its value, to the payment of his debt, as he had a legal 
right to do. Nowif there is no remedy for this, the law 
boasts of what it does not perform. The right is clear, and 
isa legal right. The wrong is palpable—but there is no re- 
dress, If there was any thing in the nature of the case that 
made such redress impracticable, of course that would be a 
good answer, for the law neither requires nor undertakes to 
perform impossibilities. . But when the facts present what 
would have been properly the subject of an action on the 
case, and the redress is entirely practicable in such an action, 
we think that justice ought not to fail by an extreme appli- 
cation of the doctrine relative to the rights of a mortgagee, 
which was established to reduce him to the position of an 
incumbrancer, but was not designed to deprive him of pro- 
tection as such. 

Regarding this action in this light, the substance of the 
injury is the destruction or impairing of the security. Sus- 
taining it is, therefore, not at all inconsistent with the cases 
which hold that the mortgagee, not having the right of pos- 
session, cannot maintain an action for a trespass on the 
land. A trespass might be committed, and a considerable 
injury caused, and yet the security remain unimpaired. The 
argument of the counsel would hold good as to such an ac- 
tion. Because the fact might be admitted, and it would not 
follow that any right of the mortgagee had been injured. 
But when it appears that the injury is such as lessens the 
security and renders it inadequate, then it does appear that 
he is injured, and unless he can maintain an action, his in- 
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terest may be wantonly or maliciously destroyed with im- ieee 
punity. : 

For it is no answer to say that he may resort to an injunc- Jowss 
tion; it being conceded that courts of equity would restrain Coeroan et al. 
the commission of such waste as impairing the security. 
For it is obvious that it might in many cases be committed 
without the party’s knowledge. And the very fact that 
courts of equity will interfere in such cases to prevent the 
injury, seems to sustain the right of action for it after it is 
committed. For it is difficult to comprehend any reasoning 
by which the interference in the one case could be justified, 
which would not at the same time sustain the right of action 
in the other. Counsel seemed to feel the difficulty of this 
position, and attempted to explain the action of courts of 
equity, by saying that they enjoined the waste, not because 
the mortgagee had any legal right in the land which was in- 
jured by it, but because it was a violation of good faith on 
the part of the mortgagor. But surely courts of equity do 
not interfere to enforce the observance of good faith, where 
no rights are to be interfered with by its violation. And 
their interference at all can be justified only on the assump- 
tion that the mortgagee has an interest which is entitled to 
protection, and is injured by such a destruction of the value of 
the property, as leaves it an inadequate security. And it 
would seem a most inexplicable anomaly for the law to 
say to him through one of its tribunals, that if he could 
ascertain before hand that such an injury was contemplated, 
it would protect him by the extraordinary remedy of in- 
junction; and yet when it was inflicted before he became 
aware of the intention to commit it, to tell him through 
another tribunal, that he had no right which had been vio- 
lated, and was entitled to no redress.) We think, therefore, 
upon principle, that the action should be sustained. 

And the authorities justify the same conclusion. It is 
conceded by the counsel for the respondent, that it is sup- 
ported by the following: Van Peltvs. McGraw, 4 Coms., 111; 
Gardner vs. Heartt, 3 Denio, 102. The principle on which 
the action rests, is also established in Yates vs. Joyce, 11 
John., 186, which was an action by a judgment creditor for 
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Jane a an injury to real estate on which the judgment was a lien, 
the debtor being insolvent, and the defendant having com- 
Jorss mitted the injury wrongfully, with a view to impair the 
Cosrraus ot al plaintiff's security. The same doctrine is also approved in 
Lane vs. Hitchcock, 14 John., 218. See also Smith vs. Moore, 

11 N. H, 56. 

These cases not only fully sustain this action, but their 
reasoning, particularly that in Van Pelt vs. McGraw, furnishes a 
satisfactory answer to the cases most strongly relied on by 
the respondent. The same remarks there made in regard to 
Peterson vs. Clark, 15 John., 205, are applicable to Cooper vs. 
Davis, 15 Conn, 556. That was an action where the title to 
mill-stones was involved, which had been severed from the 
premises and sold by the mortgagor while in possession. 
The case turned upon the title to the mill-stones, and the 
question whether an action like the present could be sus- 
tained, was not involved. The language of the court relied 
on, relates to the action for waste, as known at the common 
law, for an injury to the property, without reference to the 
question whether the security was injured. 

The right of action seems entirely clear, where the injury 
is committed by a mere trespasser. It is not at all impeached 
by the fact that the mortgagor might also sustain an action 
for the same injury. It is frequently the case that different 
persons, baving different interests in property, have each a 
right of action for an injury to it, each recovering the damage 
to his own interest. The only difficulty that could arise, 
would be where the injury is committed by the mortgagor, 
or under his direction. He being the owner, and having the 
right to treat the property for all purposes as his own, sub- 
ject, however, to the rights of the mortgagee, the difficulty 
would be to define precisely what acts should render him, or 
those acting under his authority, liable to an action. But we 
think that Van Pelt vs. McGraw establishes the true rule, and 
that where an injury is committed by the mortgagor, or oth- 
ers acting by his direction, knowing his insolvency, and the 
existence of the security, and knowing that the act com- 
plained of will impair it, the action should be sustained. 

The objection that the appellant cannot maintain the ac- 
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tion as trustee, for the reason that it was a tort, and the right Jane Term, 
of action therefor could not be assigned, is not valid. If the s 
injury had been committed before the assignment, then it Jonr Scuoot 
would be good; but here it was committed after the assign- 
ment, and the assignee, holding the title for the benefit of all 
the parties for whom it was made, is the proper plaintiff. 

The judgment is reversed, with costs, and the cause re- 
manded for further proceedings. 


Woses et al. 


Joint ScHoot District No. 7, &., va WoLFre and 
others. 


The power conferred by lew upon the state superintendent of public instruction, 
to examine and decide sppeals from the decisions of school district meetings, 
or from the decisions of town superintendents, in forming or altering, or re- 
fusing to form or alter, school districta, is a guast judicial power, which cannot 
be delegated to the assistant state superintendent. 

Where the assistant estate superintendent decided, upon such an appeal, that cer- 
tain portions of a joint school district should be detached and erected into a 
new district, which should be the legal successor of said original joint district, 
but provided that said new district should pay to the other portions of said 
original district, e certain sum of money, and that the decision should be null 
and void, except upon the making of said payment: Held, that even if the 
decision were valid, such new district was not entitled to possession of the 
school house which had belonged to the original joint district, until actual 
payment of the sum so directed to be paid. 


ERROR to the Circuit Court for Dane County. 

This action was brought by Joint School District No. 7, of 
Burke, Blooming Grove, Cottage Grove and Sun Prairie, to 
recover damages for an injury done by the defendants to a 
school house in said district, and to perpetually enjoin the 
defendants from removing said school house, as it was al- 
leged they had threatened to do while the school was in 
session therein. The rights of the parties turned upon the 
validity and effect of a decision made by the assistant super- 
intendent of public instruction, which was in substance as 
follows: “In the matter of the appeal of Abram Wolfe and 
others, of Joint District No. 7, of Burke, Blooming Grove, 
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Cottage Grove and Sun Prairie, &c, against the act of the 
superintendents of said towns in refusing to divide said joint 


— ae district * * * It is therefore decided that the appeal be 


Wacersl el 


sustained, and that section 1 and the east half of 2 in the 
town of Blooming Grove, and section 86 and east half of 35 
in the town of Burke, shall hereafter constitute one joint 
district, to be known as Joint School District No. 7, of Burke 
and Blooming Grove; said joint district to be the legal heir 
and successor of Joint District No. 7, of Burke, Blooming 
Grove, Sun Prairie and Cottage Grove, liable for its past 
debts, entitled to its credits, &. Provided, and this decision 
shall be null and void except upon the performance of the 
acts herein required, that the said Joint District No. 7, of 
Burke and Blooming Grove, shall pay to the district com- 
prising the north half of section 6, in Cottage Grove, and 
section 31, in Sun Prairie, or the districts to which those 
tracts may be severally attached, such sums of money as shall 
be found from the assessment roll, &, to be duly propor 
tioned to the tax contributed by them to the building of the 
school house in said former school district” In pursu- 
ance of this decision, a mecting of the legal voters 
of the territory designated as forming Joint School District 
No. 7, of Burke and Blooming Grove, was duly called, a 
decam treasurer and clerk elected, and a resolution or or 
der passed “that the sum of $54 68 be raised by tax for the 
purpose of paying to the district comprising the north half 
of section 6 in Cottage Grove, and section 31 in Sun Prai- 
rie, or to the districts to which they may severally be at- 
tached, such sums of money as shall be found, from the as- 
sessment roll, to be duly proportioned to the tax contributed 
by those parts of the district, as formerly constituted, to 
building the school house in said former joint district,” and 
also a resolution “that the district board are required to lo- 
cate a school house site, &c., and to remove on to said loca- 
tion the new school house lately built, and which, by the 
decision of the state superintendent, belongs to this district,” 
&. In pursuance of this last resolution, the defendants 
(who were the board of directors elected for said new dis- 
trict, and their employees) took steps to commence the re 
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moval of said school house, which were the acs com Jue tom 
planed off é 

The cireuit court smscescd the plaintifis’ damages & $10, om 
and granted an injunction according t the prayer of the ot 
omuplain 


Litt, Greory, Pay & Flor, tr Pass im error. 
Hopkiea & Ido, in Ades in ere. 


the right A the assistant sate superintendent of public m 


thorius the sate eupermicadent to appoint an assistant 2a- 
scribe, DA inoosstcot with lew. See 72, chap 10,R5, 
184% It also makes it the duty of the state superintendent, 
to examine sod dcermine all appeals duly made wo him from 
the decision of any school district meeting, or from the de- 
Gain Af wz town superintendent, in forming or altering, or 
in refusing to form co alter, any school district, or concerning 
any other matter under the common school law of the state; 
and bis deceion thereon ic final (ec) «= Comttroversies 
growing out of the formation of school districts, frequently 
give rae we questions & cmsiderable difficulty and import 
ance, end we have but lite doubt that the legislature, in 
eoalerring upon the state superintendent the power to review 
end revise the actin of the local authorities upon these mat 
ere, intend to make thie 2 personal duty, to be discharged 
by the sate superimiendent We can conceive of nothing 
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June Term, think that the order of the assistant state superintendent, 
_ 1860. bearing date November 30th, 1859, exhibited among the 
Jorre Sezoot papers in this case, and made in the matter of the appeal of 

Y. Abram Wolf and others, of joint district No. 7, &, was un- 

Wours et al. : : 

authorized and void. 

But, moreover, if we are wrong in supposing that the as- 
sistant state superintendent had no right to act upon and de- 
termine this appeal, still it is very clear that according to the 
order made by him, the school house could not be removed 
until payment of a certain sum had been made to the other 
parts of the old district. For the order says: “This decision 
shall be nul] and void, except upon the performance of the 
acts herein required; that the said Joint District No. 7, of 
Burke and Blooming Grove, shall pay or cause to be paid 
to the district composed of the north half of sec. six, in the 
town of Cottage Grove, and section thirty-one, in the town 
of Sun Prairie, or the districts to which these several tracts 
of land may be severally attached, such sums of money,” 
&c., thus making the validity of the order depend upon the 
performance of certain things Now it is not pretended that 
the conditions have been performed, upon which the valid- 
ity and operation of the order depended. The most that 
was done to comply with it, was to rule to raise, by taxa- 
tion, a certain sum of money, to be paid over to the other 
parts of the old district But this was not what the order 
required. The money was to be paid before the order should 
take effect. As this was not done, the plaintiffs in error had 
no right whatever to interfere with the school house, and 
their attempting to do so when the school was in session, 
presented a very proper case for an injunction. 

Several questions of practice were raised and discussed 
upon the briefs of counsel, but it appears to us unnecessary 
to notice them, after expressing ourselves upon the merits as 
distinctly as we have. We certainly think the order upon 
which the plaintiffs in error relied to justify them in remov- 
ing the school house, was of no validity in the first instance; 
and even if it were a valid order, the parties acting under it, 
did not perform the conditions precedent, upon the perform- 
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ance of which the same was to take effect, and go into oper- 
ation. ; 
The judgment of the circuit court is affirmed. 


ANDERSON and another vs Morris. 


Where, in an action against s ressel for seaman’s wages, before a justice of the 
peace, the complaint, which was in writing and signed by the plaintiff, was 
verified only by the following surat added thereto: “Subscribed and sworn 
before me, this, &c.,” signed by the justice before whom ssid suit was 
brought, and the master of the vessel appeared and admitted s certain sum 
to be due the plaintiff, for which judgment was accordingly rendered: Held, 
that if there was a defect in the rerification of the complaint, which would 
otherwise have been fatal, it was cured by the master’s appearing and going 
to trial, without objection to the complaint. 


ERROR to the Circuit Court for Racine County. 

Anderson and Edwards sued Morris for negligence in al- 
lowing the schooner Amelia to be removed from his county, 
after he had lawfully taken possession of it, as sheriff, under 
certain legal proceedings, instituted by them against one 
Carswell, to recover possession of said vessel. On the trial, 
the plaintiffs, for the purpose of showing their title to the 
vessel, offered in evidence the following entry in the docket 
of a justice of the peace: “Henry Taylor vs Schooner 
Amelia Before J. H Hinds, Justice, 1857, September 
18. An affidavit of plaintiff taken and filed, and war- 
rant issued against the schooner Amelia; warrant return- 
ed same day by deputy marshal Roberts; schooner Ame- 
lia attached and in his custody; Robert Tapling, the mas- 
ter of said schooner, appeared for the vessel. The plain- 
tiff offered the order of the master in evidence. The master 
admits that there is due the plaintiff for wages $29 365. 
Judgment is, therefore, rendered against the schooner Ame- 
lia for $29 35, with costs, &. J. H Hunns, Justice of the 
Peace.” The defendant objected to the evidence, unless it 
was shown that the justice had jurisdiction. Objection over- 

Vou XI—44 
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June Term, 
1860. 
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June Term, ruled, the defendant excepting, and the entry read The 
__ 1860. plaintiffs then offered in evidence the complaint in said ac- 
Axpznsox etl. tion, which was signed by said Taylor, and to which was ap- 

Mosas. pended the following: “Subscribed and sworn before me, 
this 18th of September, A. D. 1857. J. H. Hinps, Jus- 
tice Peace;” to which the defendant objected, because it 
was not verified as required by the statute; and the court 
sustained the objection, the plaintiffs excepting. Said jus- 
tice, as a witness for the plaintiffs, testified that Robert Tap- 
ling acted as master and captain of the schooner Amelia, 
and that on the trial of the case of Taylor vs. Schooner Amelia, 
he appeared on behalf of the vessel, and admitted that the 
amount for which judgment was rendered was due to the 
plaintiff; and that he also appeared in behalf of said vessel 
in four other cases in which suit was brought before him 
against her, and made a like admission in each case. The 
plaintiffs offered in evidence entries upon said docket, of the 
proceedings and judgments in said four cases, which were of 
the 9th and 10th of November, 1857. The same objections 
were made to the complaints in said cases, as to the com- 
plaint in the case of Taylor vs. Schooner Amelia, and the same 
ruling made and exception taken. Another witness also 
testified that said Tapling was master of the schooner Ame- 
lia in September, October and November, 1857. 

The plaintiffs offered to prove that said vessel was sold 
under orders of sale, issued upon said judgments; and that 
they had bought the vessel from the purchaser af such sale. 
and also offered in evidence the record of their suit against 
Carswell, but the court excluded the evidence as immaterial, 
on the ground that the justice had no jurisdiction to render 
said judgments. The jury, under direction of the court, 
found a verdict for the defendant. Judgment on the verdict 

Paine & Millet, for plaintiffs in error, contended that the 
alleged irregularity in the verification of the complaint, did 
not affect the jurisdiction of the justice (R.S., 1849, chap. 
116; 16 Wend, 36; Hilliard vs. Austin, 17 Barb., 141; 
Foster vs, Hazen, 12 id., 547; Jector vs. Drury, 4 Chand., 24); 
and that the defects were waived by the master’s appcaring 
and answering to the merits. Sec. 7, chap. 116, RS, 1849; 
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2 Hill, 517, 657; 5id, 120; 6id., 44; 2 Pick, 591; 15 
Ohio, 433. 
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June Term, 
1860. 


Strong & Fuller, for defendant in error, contended that the a 


complaint was not verified by affidavit, as required by stat- 
ute (R.S., chap. 150, sec. 4; chap. 125, sec. 19); that the 
verification should be essentially in the language of the stat- 
ute (12 How. Pr. R.,, 64; 11 id, 374); that this being a 
special proceeding in rem, and giving the justice summary 
jurisdiction to a far larger amount than he has in other cases, 
and being intended to convey title, the jurisdictional defects 
could not be cured, and the rights of mortgagees, or others 
interested in the vessel, barred, by the master's appearing in 
the case, unless the statute was strictly complied with; and 
that the justice had no jurisdiction over the vessel. 5 
Wis, 91. 


By the Court, Couz, J. The principal objection taken to 
the complaint in the case of Zaylor vs. Schooner Amelia, is, 
that the same was not properly verified Sec. 4, chap. 116, 
RS, 1849, declares that the complaint shall set forth the 
plaintiff’s demand in all its particulars, and on whose account 
the same accrued. It shall be verified by the affidavit of the 
plaintiff, or some credible person or persons for him, and shall 
stand in lieu ofa declaration. In the present case the complaint 
was signed “Henry Taylor,” and a jurat was added in this 
form: ‘Subscribed und sworn before me, this 18th day of 
September, A. D., 1857. J. H Hrnps, Justice Peace.” Now 
assuming that the complaint was not “ verified by affidavit” 
in the manner required by the statute, still we think this ir- 
regularity was cured by the master’s appearing in the action 
and going to trial on the merits. Sec. 7 provides that the 
master, owner, agent or consignee of the boat or vessel, may 
appear on behalf of such boat or vessel and plead to the 
action. The master, then, was fully authorized to appear for 
the boat, and if the complaint was not properly verified, he 
should have taken an objection to it on that ground, instead 
of proceeding to trial. Having proceeded to trial, the defect 
in the complaint—if there was one—must be deemed to have 
been waived. JIisley vs. Harris, 10 Wis, 95; Bromley vs. 


Morais. 


November 19, 
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Smith, 2 Hill, 517; Malone vs. Clark, id., 658; Swartewout vs. 
Roddis, 5 Hill, 118; Koon vs. Mazuzan, 6 id., 44; Lamoure 


Ricuanos etal. ys Caryl, 4 Denio, 370. 
v. 


Gioss Bank. 


The circuit court, therefore, ene excluded the 
complaint offered in evidence. The irregularity in the com- 
plaint did not render it void. It contained all the necessary 
allegations to give the justice jurisdiction, and was sworn to, 
but not verified by a technical affidavit. It undoubtedly 
came within the spirit of the statute, if not within the letter, 
and the defect was cured by the master’s appearing and go- 
ing to trial. 

The judgment of the circuit court is reversed, and a new 
trial ordered. 


s 
RICHARDS and others vs. THE GLOBE BANK. 


A judgment was entered upon a note, under a warrant of attorney, which was a 
separate instrument, but upon the same sheet of paper as the note, and de 
scribed the note correctly, except that it roferred to the same as bearing even 
date with the warrant, while the warrant itself (which was filled up from a 
printed blank), was without a date: Held, that the judgment ought not to be 
vacated on the ground that the warrant did not sufficiently identify said note 
as the one on which judgment was authorized to be entered, it appearing thet 
said note was the one intended to be described in the warrant. 

A note made in this state, payable in New York, with interest at a rate allowed 
by the laws of this state, but not by those of New York, is not usurious, when 
the contract is made in good faith and not for the purpose of avoiding the 
usury laws. 

Where a note made in this state by residents thereof, payable in New York, with 
interest at 10 per cent., was negotiated for money to be used in this state, 
and was purchased by a bank in this state, and sold by it in New York, and 
A, one of the makers of said note, when it was about maturing, made an ar- 
rangement in New York, with the president of said bank, (both being tem- 
porarily in that city), in pursuance of which the other makers of said note 
executed in this state, to said bank, a new note for the same amount, with 
interest at the same rate, payable also in New York, and the bank thereupoo 
forwarded said new note to New York to be signed by A, (who accordingty 
signed it in that city), and also forwarded its draft on New York to take up 
the old note, charging the makers of said note the current rate of exchange 
on said draft: Jield, that the new note thus given was governed by the law 
of this state, and was not usurious because it provided for the payment of 
higher rate of interest than was allowed by the law of New York. 

Held, also, that inasmuch as said bank had ceased to be the owner of the first 
note, its charge of exchange upon the draft which was used to take up the 
same, did not render the transaction usurious. 
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APPEAL from the Circuit Court for Milwaukee County. ROO” 

This was an action by Richards, Smith, Garret Vliet, and 
Jasper Vliet, to vacate a judgment entered against them in Bicuanps etal. 
the circuit court for Milwaukee county, on the 10th of Octo- Gioas Baxx. 
ber, 1857, in favor of the Globe Bank. The following is 
the statement of the facts, as found by the judge of the cir- 
cuit court: “First. The judgment complained of was for 
$5,000 and costs, and was entered upon a warrant of attorney 
to confess judgment. The note for the amount of which it 
was entered, is dated on the 7th of August, 1857, at Mil- 
waukee, Wis, where it was actually executed by Richards 
and the two Viiets. It was delivered to the defendant at 
Milwaukee, Wis., by one Mason, the agent of the plaintiffs, 
executed as aforesaid, and then forwarded to New York 
(where it was made payable at the office of Wm. J. Bell & 
Co.) for the signature of Smith. The warrant of attorney 
which accompanied said note, was executed and delivered in 
precisely the same manner, and contains a correct description 
of said note—referring, however, to it as being of even date 
therewith, when its date is left blank, the same never having 
been filled up. They are both on the same piece of paper, 
but in different instruments, and are mostly printed blanks, 
the note for which judgment was confessed being the one 
intended to be described in the said warrant of attorney. 

Second. The pleadings and testimony, I think, establish 
the following facts as to the origin of this note: The plain- 
tiffs were the directors of the Milwaukee & Horicon Railroad 
Company, a Wisconsin corporation, operating a railroad ex- 
tending from Milwaukec into the interior of the state. The 
plaintiff Smith was the president. The defendant is a bank- 
ing institution, organized under the banking law of this state, 
and having its place of business in this city. On the 10th 
day of June, 1857, the plaintiffs made their promissory note 
for the same amount as the one in question, payable at the 
same place, to the order of said Smith, in sixty days. They 
negotiated it to one Clark, who sold it to one Asahel Finch, 
and from him the defendant purchased it. The bank sold 
it to W. J. Bell & Co., of New York, and at the time it was 
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Jane Term, about maturing, Bell & Co. had pledged it as collateral in 

Be ee some bank in that city. 

Rrowanns etal. When the note was about falling due, Smith, and Finch 

Gross Baxx. who was president of the bank, entered into an arrangement 
in the city of New York, where they both were at the time, 
by which the defendant was to take up the note, and the 
plaintiffs were to execute a new note for the same amount, 
and payable at the same place, together with a warrant of 
attorney to confess judgment thereon in case of non-payment. 
This was actually carricd out, when Finch returned to Mil- 
waukee shortly afterwards, by giving the note and warrant of 
attorney upon which the judgment complained of has been 
confessed. ‘The bank discounted the new note as follows: Both 
note and warrant of attorney were delivered to defendant by 
said Mason, as the agent of the plaintiffs, at Milwaukee. They 
were executed when so delivered, by Richards and the two 
Viiets. The defendant then forwarded it to Wm. J. Bell, 
New York City, for the signature of Smith, together with a 
draft with which to take up the old note. The draft was 
then applied to the payment of the old note, which was can- 
celled and delivered to Smith, who, at the same time, signed 
the newone. The bank required and took current exchange 
on New York upon the draft, besides interest on the note at 
the rate of 10 per cent. per annum. ‘That rate is allowed by 
the law of Wisconsin, in favor of banks, while the rate of 
interest in New York is 7 per cent. per annum, and contracts 
for a higher rate are declared to be void. 

Third. The money raised upon these notes by the plain- 
tiffs was for the use of the Horicon Railroad Company, and 
was actually used by that company about its business in 
Wisconsin, All the plaintiffs were citizens and residents of 
this state, where they were all domiciled at the time of these 
transactions, and the same is the case with Masonand Finch 
Smith, at the time, had been several months in New York 
engaged in the business of the Horicon Railroad Company, 
but had not lost his residence here. As soon as Smith had 
executed the note, it was returned to the bank. 

Fourth. I think the letters and monthly statements of 
Wm. J. Bell & Co. to the bank, taken in connection with the 
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books of the bank, and the testimony of Mr. Finch, show June Term, 


that neither the bank nor Finch owned the first note, but 


1860 


they had really disposed of it The bank had therefore a Bicmanps etal. 
legal right to receive exchange upon the draft. The note Guopz Buse, 


was beyond their control, and they could not renew it. They 
could only procure it by paying it, which they did with the 
draft.” 

Upon these facts, the court found, as conclusions of 
law: 1. That the warrant of attorney was valid, notwith- 
standing the omission of the date thereof, and that the 
note on which judgment had been confessed, was sufficiently 
identified as the one therein described. 2. That a contract 
made bona fide in Wisconsin, but to be performed in New 
York, and stipulating for a rate of interest allowed by the 
law of this state, but not by that of New York, ‘is not usu- 
rious here or elsewhere, and ought to be enforced solely with 
reference to our law as to usury;” “that the laws of this 
state were the only laws to which reference was had” in the 
making of the note in question, “and are now the only laws 
which can apply ;” and that the note was, therefore, not usu- 
rious. To these conclusions of law the plaintiffs excepted. 

Judgment for the defendant. 

S Park Coonand H. F. Prentiss, for appellants : 

1. The note was usurious and void by the law of New 
York. Story on Conflict of Laws, §§ 298 et seq.; Smith vs. 
Smith, 2 John., 235; Thompson vs. Vulchan, id., 255 ; Hicks vs. 
Browny 12 id., 142 ; Ludlow vs. Van Rensselaer, 1 id., 94; Jacks 
vs. Nichols, 5 Barb., 88; Hyde vs. Goodnow, 8 Coms., 266; 
Commonwealth vs. Bassford, 6 Hill, 575; 3 Wheat, 184; 18 
Peters, 65. 2. The warrant of attorney was void for uncer- 
tainty. Man. Bank vs, St. John, 6 Hill, 497; Gee vs. Lane, 
15 East, 592; Dilley vs. Van Wie, 6 Wis, 212. 8. The con- 
tract is one which the bank had no corporate power to make. 
Bank of Chilicothe vs. Swayne, 8 Ohio, 257, and cases there 
cited. 

Finches, Lynde & Miller, and 0. H. Waldo, for respondent. 

1. The warrant of attorney was sufficient to authorize the 
entry of the judgment. Lee vs. Mass. Fire Ins. Co., 6 Mass., 
208; Harrison vs. Trustees of Phillips Academy, 12 id., 456; 
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Rapley vs. Price, 4 Eng. (Ark.), 428; 6 Wis, 80. 2. The 
law of Wisconsin must govern the contract in determining 


Rrosasns etal. the question of usury. Depau vs. Humphreys, 20 Martin (8 
Guos Bax. N. S.), 1; Chapman vs. Robertson, 6 Paige, 627, 634; Peck vs. 


November 19. 


Mayo, 14 Vt. 88; Atwater vs. Relofson, 4 Am. Law Reg,, 
549; 2 Parsons on Cont, 94; Fisher vs. Otis, 3 Chand, 
101-2; Harvey vs. Archbold, 21 E. C. L., 412; Fitch vs. Re- 
mer—opinion by Judge McLean in U.S. circuit court, not 
yet published. 


By the Court, CoE, J. We fully concur in the views ex- 
pressed by the circuit court upon the evidence in this case, 
and as to what facts are established by it We also think 
the conclusions of law drawn from these facts are correct and 
sound legal propositions. The objection taken to the war- 
rant of attorney, that it was not such an instrument as is 
contemplated by the statute to authorize an entry of judg- 
ment upon, appears to us entirely untenable. The warrant 
of attorney recites: ‘That whereas the subscribers are justly 
indebted to the Globe Bank, upon a certain promissory note, 
bearing even date herewith, payable sixty days after date 
thereof, to said bank or order, at the office of Wm. J. Bell 
& Co., in New York, the sum of five thousand dollars, with 
interest after due at the rate of ten per cent. per annum until 
paid. Now therefore,” &c., making and appointing, in the 
usual manner, an attorney to appear and confess judgment 
in favor of the bank or its assigns, upon the note. Now the 
particular defect ascribed to this warrant of attorney is, that 
it describes the note upon which judgment was to be entered, 
as one “bearing even date herewith,” while, in fact, the 
warrant of attorney was not dated atall. It appears that 
the warrant of attorney was a printed blank, and, undoubt- 
edly through inadvertence, the date was not filled in when 
the instrument was executed. The warrant of attorney and 
the note were upon the same piece of paper, though in dif- 
ferent instruments, and were mostly printed blanks The 
note was properly dated, and there could be no doubt in re- 
spect to the note intended to accompany the warrant of at- 
torney, and upon which the judgment was to be entered. 
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And although the date was thus omitted from the warrant of June Term, 


attorney, we do not think we should be authorized in declar- 


ing it void for that reason Our statute requires that the Bictaspset al 
authority for confessing a judgment shall be in some proper Guoss Barr. 


instrument distinct from that containing the bond or contract, 
and we can but think that the authority in this case was a 
sufficient warrant of attorney in all respects. Sec. 13, chap. 
102, R S, 1849. 

Neither do we think there is any ground for saying there 
was usury in the note in question. The note was dated at 
Milwaukee, and made payable in New York city, with in- 
terest after due at the rate of ten percent perannum. The 
makers of the note were directors of the Milwaukee & Hon- 
con R. R Co., a corporation of this state, and were citizens 
of this state, and executed the note here, except Smith, who 
executed the same in New York city, being temporarily ub- 
sent there on business of the company. The railroad, for 
whose use and benefit the loan was made, was a corporation 
organized under the laws of Wisconsin, having its principal 
office in Milwaukee, and operating its road here. The mon- 
ey was obtained of the bank in Milwaukee, also a corpora- 
tion of this state, and, although the note was made payable 
in New York, at a rate of interest exceeding the legal rate 
of that state, still it was no more than the bank was author- 
ized to contract for by the laws of this state, and hence 
would repel all presumption that the parties resorted to this 
expedient to avoid our laws upon usury. Had the note been 
made payable in Wisconsin, or generally, there would have 
been no ground for saying that it was usurious It would 
have been a valid contract, and one which the courts of this 
state would have enforced. The interest agreed to be paid 
was the legal and ordinary rate charged by our banks on 
discounting paper and making loans Why then should not 
the contract be governed by the laws of this state, instead of 
the usury laws of New York? Is there any reason for say- 
ing that the parties contracted with reference to the laws of 
another state, and not this? Wecansee none. Does the 
circumstance that the note was made payable in New York, 
render it a New York contract, to be governed by the laws 
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of that state in respect to usury? Upon this point, the au- 
thorities cited by the counsel for the respondent, are too clear 
and emphatic toleave room for doubt. They certainly estab- 
lish the proposition, that if the rate of interest be specified 
in the contract, and it be according to the law of the place 
where the contract was made, though that rate be higher 
than is lawful by the law of the place where payment is to 
be made, still the contract will be valid and binding. Depau 
vs. Humphreys, 4 Cond. La. R, 403; Chapman vs. Robert- 
son, 6 Paige, 627; Pratt vs. Adams, 7 id, 615; 2 Kent's 
Com., p. 460; Pecks vs. Mayo, 14 Vt, 38; Fisher vs. Ous, 3 
Chandler, 88; Atwater vs. Relofson, 4 American Law Reg., 
550. See also a recent opinion of this court, Newman ts. 
Kershaw, where this question is quite fully discussed. “The 
general doctrine is,” says Chancellor KENT, “that the law of 
the place where the contract is made, is to determine the rate 
of interest where the contract specifically gives interest ; and 
this will be the case though the loan be secured by a mort 
gage on land in another state, unless there be circumstances 
to show that the parties had in view the laws of the latter 
place in respect to interest.” The rule thus laid down is 
adopted in Newman vs. Kershaw. We therefore think that 
under the facts of this case, the contract must be considered 
as a contract of this state, and that our laws are to control its 
validity in respect to the interest, though made payable in 
New York, where the rate of interest is less. 

It follows, from these views, that the judgment of the cir- 
cult court, dismissing the appellants’ complaint, must be 
affirmed. 


PHELPS vs. ROONEY and others 


APPEAL from the Circuit Court for Milwaukee County. 

This case was reported in 9 Wis, 70. On a motion for 
a rehearing, which was dented, Dixon, C. J. delivered the 
following dissenting opinion : 


_ OF THE STATE OF WISCONSIN. 699 


Per Dixon, C.J. As I dissented from the judgment pro- oe 
nounced in this case, so I dissent from the order denying 
the appellant's motion for a rehearing. Iam unwilling that Peers 
anything should transpire, from which my assent to either Boouar et sL 
the judgment or order should be inferred, and having some 
reasons which I am anxious to urge against both, I avail 
myself of the opportunity thus afforded for that purpose. On 
the former occasion (9 Wis, 87), I confined my remarks al- 
most entirely to the words of the statute, endeavoring to show 
therefrom that the construction given by the majority of the 
court was false and erroneous. At this time it will be my 
principal purpose to endeavor briefly to show the same thing 
by applying to the question under consideration, some of 
those well settled rules and principles of statutory construc- 
tion, which are so often resorted to by courts to aid in arriv- 
ing at the true intention of the legislature, and which are 
founded quite as much upon external facts and circumstan- 
ces connected with the law as it stood before the passage of 
the statutes, and of which courts take notice in considering 
them, as upon the words of the statutes themselves. 

The great object in construing statutes is, to ascertain what 
was the true meaning and intention of those who framed 
them ; and although the words used may be said to be the 
principal, yet they are not the only means of determining 
such meaning and intention. Of those rules derived from 
surrounding facts and circumstances growing out of the pre- 
vious state of the law, a primary and most important one is, 
to consider the mischief intended to be remedied—the defect 
for which the common law did not provide. This rule in- 
volves an inquiry into the law as it was at and before the 
time when the statute was made. By the common law, an 
indigent debtor could be compelled, in satisfaction of his 
debts, to part, not only with the necessary comforts, but with 
the most meagre means for the support of life. This rgor- 
ous and unrelenting system for enforcing obligations, was 
felt to be a great social and political evil. Beside the mis- 
ery and suffering which it brought upon the debtor and his 
family, it was often injurious to society at large, by rendering 
them not only useless, but sometimes burdensome members 
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of it This was the mischief which had been the subject of 
complaint, and which the legislature, by the section of the 

statute under consideration, designed, in part, to remedy; 
it was the disease of the body politic which they resolved 
to cure. 

Foremost among those things which were considered re- 
quisite to the comfort and happiness of the debtor and his 
family, and to the good order and welfare of society, though, 
owing to the slow growth of liberal ideas, not always the first 
to reccive legislative care and attention, was a home—a suit- 
able place of residence, with its appurtenances, in which he 
and they might remain, unmolested by the importunate and 
pinching demands of his creditors. Accompanying this were 
the wearing apparel, household furniture, and necessary pro- 
visions for himself and his family, his library, the necessary 
domestic animals, teams, vehicles, and utensils of husbandry; 
and, to a limited amount, the tools and instruments of labor 
of the mechanic or artisan, the stock of the tradesman, and 
the library and implements of the professional man, all of 
which, together with other needful and proper articles, the 
legislature, by other sections of the act, has most wisely and 
beneficently provided for and protected. Beyond depriving 
debtors of these, there was no complaint. Aside from them, 
nobody had regarded it as a hardship that property of what- 
soever character or description, should be taken and disposed 
of to satisfy debts which the owners had refused or neglected 
to pay. Nobody had murmured because stores, warehouses, 
shops, mills, factories, and all other buildings and structures 
designed and used for trade, commerce or manufactures, and 
houses, lands and all articles of personal property, not enume- 
rated in the above specifications, were liable to seizure and 
forced sale on execution. The payment of debts has always 
been regarded as a duty of primary obligation, and its enforce- 
ment has been the principal object of almost all civil proceed- 
ings. The general course of legislation has been to facilitate 
the means of collection, and advance the remedy, and not to 
impede or retard them. The legislature did not intend to re- 
lieve debtors from the discharge of this duty, or to interfere 
with the general power to compel its performance. But, 
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while a rigid and exact compliance with contracts and obli- June Term, 


gations was esteemed a matter of general public good, to en- 


force which it behooved the state to furnish its citizens with  Pamurs 
adequate means and facilities, still, in view of the unfortu- Rooxeret al. 


nate condition of many debtors, and the social and political 
evils which it engendered, it was considered better for socie- 
ty at large to withdraw from creditors so much of that coer- 
cive power which had theretofore remained in their hands, 
as was requisite to enable debtors, if they chose, by retaining 
these necessary comforts, to ameliorate their condition and 
relieve the public of an unwelcome burden. Individual 
happiness and popular welfare demanded this much, but they 
demanded no more. The legislature, if they went beyond 
this, committed a positive wrong, which no man, however 
blunted his moral faculties may be, if he has any, can fail 
to perceive. If they went beyond this, they exceeded their 
lawful powers, and disregarded that paramount obligation 
which rests upon every state, to provide reasonable and 
proper means, by which the rights of each individual may be 
preserved and protected, and his wrongs relieved and re- 
dressed. They overreached and violated the mandate of the 
constitution itself, which declares, as a fundamental right, 
that “every person is entitled to a certain remedy in the 
laws, for all injuries or wrongs which he may receive in his 
person, property, or character; he ought to obtain justice 
freely, and without being obliged to purchase it, completely 
and without denial, promptly and without delay, conforma- 
bly to the laws.” Sec. 9, Art IL They overstepped both 
the letter and spirit of its requirement, that “the privilege 
of the debtor to enjoy the necessary comforts of life, shall be 
recognized by wholesome laws, exempting a reasonable amount 
of property from seizure or sale for the payment of any debt 
or liability hereafter contracted.” 

I say that if the effect given to the act in this case be that 
which the legislature intended it should have, then have the 
legislature done or attempted to do all these things, and the 
statute is to that extent unconstitutional and void, and ought 
to be so declared by this court. For if the defendant in this 
case can be thus permitted to withdraw from the reach of his 
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creditors so large and valuable a proportion of his property, 
which does not pertain to “the necessary comforts of life,” 

then no man has “a certain remedy in the laws, for’ any 
“injuries or wrongs which he he may receive in his person, 
property, or character.” It is denied to the present plaintiff, 
and, if the same rule is to prevail, it must mevitably be de- 
nied to very many others. If the legislature can take away 
the remedy to this unjustifiable and alarming extent, they 
can destroy it entirely, and thus this solemn constitutional 
declaration of the people becomes a dead letter, a mere “glit- 


_ tering generality,” without substance or effect. Under such 


a construction the statute becomes, in many cases, a plenary 
and positive denial of the latter clause of the same section 
of the constitution. It denies justice. It withholds it as 
freely, completely and promptly, as the constitution declares 
it shall be obtained. It is radically repugnant to the re 
quirement of the constitution, that “‘the privilege of the 
debtor to enjoy the necessary comforts of life shall be recog- 
nized by wholesome laws, exempting a reasonable amount 
of property from seizure or sale:” Ist. Because it leaves 
unwilling debtors in the enjoyment of property which is not 
of the necessary comforts of life. 2d. Because it is not a 
wholesome law. And 3d. Because the amount of property 
which it exempts from seizure or sale is not reasonable. 

A store or other place of business, is not one of “the ne- 
cessary comforts of life.” If it be, then arc all things over 
which man exercises dominion and control, and the expres- 
sion becomes unmeaning and idle. By it I understand those 
articles of property which all the inhabitants of a state or 
community must alike have and use, in order to the mode- 
rate enjoyment of life according to their age and sex, and 
the nature and custom of the country in which they live 
Such are those which I have above enumerated, and which 
the legislature have, by their language, pointed out and ex- 
empted. 

It is an unwholesome law. By enabling faithless debtors 
to withhold, of their abundance, that which justly belongs to 
their injured creditors, it breaks down and destroys the sanc- 
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tity of contracts and obligations, subverts and overthrows the 
principles of rectitude and integrity, and sanctions and en- 
courages bad faith, fraud and dishonesty. The government 
that would enact such laws, would look with indifference 
upon robbery, theft and every kind of larceny or trespass. 
The one is a violation of private rights by stealth and 
force ; the other, by deception and treachery; and no law can 
be wholesome which tolerates either. 

The amount of property which it is thus made to exempt, 
is excessive and unreasonable. This objection is self-evi- 
dent It is noticed and admitted in the majority opinion of 
the court They say “that the grossest abuses find sanction 
under its provisions, in many cases every day.” It is broadly 
sustained by the facts of this case. Here property, of the 
clear value of $15,000, and the annual value of $1,500, not 
pertaining to the necessary comforts of life, not tools, or im- 
plements of physical or mental labor, nor articles of trade, and 
not that whereon or whereby the defendant must exercise 
his productive skill and industry for the present or future 
subsistence of himself and his family, is declared to be free 
from seizure or sale for the satisfaction of hisdebts) While 
owning this amount and kind of property, he is told that the 
payment of his debts and the fulfillment of his contracts 
with his fellow men is a mere matter of favor, which he may 
extend to or withhold from them at his pleasure, and that, in 
case of his refusal, there is no power in the law to compel 
him The plaintiff is at the same time told that his remedy 
for the recovery of a just demand, little exceeding one-fifth 
part of the value of the property, rests in entreaty only, and 
that the laws afford him no redress for the defendant's non- 
compliance. And this is done by affirming a principle which 
would enable the defendant to hold property of the same 
kind to many times the same amount and value, without 
changing his legal position, or that of his creditors. Such a 
doctrine can never receive my sanction. 

In my opinion such laws are prohibited by the foregoing 
provisions (section 9 and 17 of Article I) of the constitution. 
These two sections must be construed together, and so that 
both may stand and accomplish the eS intended. They 
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affirm certain fundamental principles by which the action of 
the government must ever be guided. They assert certain 
primary rights, which no legislature has the power to abro- 
gate or destroy. By them we see that the attention of the 
framers was not directed exclusively to either debtors or 
creditors, as a class, but that they looked to, and guarded 
the rights and interests of both; and that they did not in- 
tend that the one should be legislated for at the expense of 
doing manifest and gross injustice to the other. Their lan- 
guage is as explicit and positive in the one case as in the 
other. The section which declares the privilege of the debt- 
or, likewise declares the extent of that privilege, and the /ind 
of laws by which it shall be recognized. This they were 
careful to do in order to prevent abuses, and that it might 
not be made a pretext for defeating the objects of the preced- 
ing section by withholding remedies, and disappointing the 
ends of justice. It is a well established rule of constitution- 
al construction, that every affirmative prescription implies a 
negative of every thing contrary to, or inconsistent with it; 
and where the constitution prescribes that “the privilege of 
the debtor to enjoy the necessary comforts of life, shall be re- 
cognized by wholesome laws, exempting a reasonable amount 
of property from seizure or sale;” such positive directions, 
by necessary and unavoidable implication, deny to the legis- 
lature the power to protect the debtor in the enjoyment of 
those things which are not “of the necessary comforts of 
life,” or to exempt from seizure or sale, an unreasonable 
amount of property, as clearly and strongly as if it had in 
each instance been forbidden by express words) The same 
may be said of the character of the laws by which the privi- 
lege of the debtor is to be recognized. They must not be 
unwholesome and evil in their nature and tendencies They 
must not be a shield for dishonesty and fraud. This rule of 
construction is so obviously well founded in reason, and so 
familiar in practice, that it seems unnecessary to cite author- 
ities in its support. If it were, the case of the State ex rel. 
Crawford vs. Hastings, State Treasurer, 10 Wis., 580, in which 
it was discussed and acted upon by this court, and the au- 
thorities there cited, are quite sufficient When limitations 
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dinate to the people and to the constitution or government, 
has the power, by act, to defeat the objects for which it was 
erected, which were to establish justice, promote the general 
welfare, secure the blessings of liberty, and protect their per- 
sons and property from violence and injustice. The consti- 
tution, which is composed of the declaration of rights and 
the form of government established by it, is a compact made 
by the people among themselves, through the agency of a 
convention selected by them for that purpose. It is founded 
on the principle that, the people being the source of power, 
all government of right originates from them, and is subject 
to their control and such regulations as they have made by 
it In construing it, therefore, we are to look to the pur- 
poses for which they entered into it, and be guided, as far 
as possible, by the motives which led to its formation. Those 
purposes being as well the foundation of the legislative as of 
every other power conferred, will not only enable us to de- 
cide what are the proper objects of those powers, but will 
also materially aid us in determining the nature and terms of 
the compact itself The ends for which the legislative power 
was delegated will limit its exercise; and if an act be clear- 
ly hostile to them, and contrary to the principles upon which 
the compact is founded, it cannot be considered a nghtful 
exercise of legislative authority, and will therefore be inval- 
id. That the abolition of remedies and the shutting of the 
doors of justice against any man, or any class of men, are 
within the general purposes for which the constitution was 
formed, will not, I think, be for one moment contended, and 
it appears to me equally manifest that such authority is not 
to be gathered from any language used in the instrument it- 
self To say that that under consideration was used with 
such intention, is to contend that the people expressly au- 
thorized the legislature to frustrate and disappoint one of the 
principal objects of government, and the main one for which 
the section itself was introduced, and to leave them, at its 
pleasure, without the benefits which they intended to derive 
from it. It is making these words neutralize and counteract 
the effect of those which precede them, which were designed 
directly to restrain the legislature from exercising any such 
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power, and rendering the entire section unmeaning and use- 
less. The words themselves show that there must be “laws,” 
and the preceding clauses define what in substance and effect 
those “laws” shall be, and when they were once in force, 
no legislature could totally repeal them without the contem- 
poraneous passage of others in their place. 

It may also be said of section 17, that the legislature are the 
sole judges of its provisions and of the laws which are to be 
passed under it, and that it is for them to determine what are 
the necessary comforts of life, and whether the laws are sal- 
utary and healthful, and what is a reasonable amount of 
property to be exempted from seizure and sale for the pay- 
ment of debts. But if it be admitted, as upon both princi- 
ple and authority I think it must, that all positive prescrip- 
tions contained in constitutions, statutes and other instru- 
ments, imply a negative of everything inconsistent with them, 
then it seems to me clear that the power and duty of the 
courts, in proper cases, to construe and give effect to the 
section, and to see that the will of the people as expressed 
in it is carried out, and not infringed or defeated by the 
legislature, is as unquestionable as in any other case of leg- 
islative usurpation. For it would be useless for the people 
to give positive directions upon this or any other subject, and 
to prescribe the manner in which those directions are to be 
carried out, thereby limiting the legislative authority, if in 
any such instance the power of determining finally the ex- 
tent and meaning of such directions, and the validity of their 
acts with reference to them, resided solely with the legisla- 
ture. Such power would defeat and render nugatory all 
the restrictions and limitations on the authority of the legis- 
lature, and the people would be compelled either to submit 
to the usurpations or to assume the powers of government, 
whenever its ends were in any manner perverted. It was 
never intended, upon the passage of an act repugnant to, or 


‘in violation of, the constitution, that either course should be 


pursued—that the people should yield to a despotism, or 


_ reduce themselves to anarchy; but the design was, through 


the agency of the government itself, to provide proper modes 
for remedying such evils. Hence the separation of the gov- 
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ernment into distinct branches, and the judicious distribution 
of legislative, judicial and executive powers, in separate and 
distinct hands, subjecting the functionaries of each to such 
limitations and restraints as the people thought fit to pre- 
scribe, and obliging them, each in their respective sphere, to 
perform such duties as are severally assigned to them. 
Among the highest duties thus imposed upon the judicial 
branch, is that of determining the validity of all acts of the 
legislature, with reference to the constitution or fundamental 
law; and whenever by it the authority of the legislature is 
either expressly or impliedly limited, the courts cannot avoid 
the responsibility, in proper cases, of ascertaining and defining 
what those limits are. If, therefore, in attempting to exempt 
@ certain quantity of land as the homestead, or place of the 
dwelling house and its appurtenances, or as agricultural 
land when the owner is a tiller of the soil, the legislature 
has declared that such land, and everything which the debt- 
or may attach to it, irrespective of its value or character, or 
the uses to which it may be put, or for which it may be de- 
signed, or who may occupy it, and irrespective of its connec- 
tion with those things which are requisite to the moderate 
enjoyment of life, or necessary to enable the owner, through 
the exercise of his trade or business, to gain a livelihood for 
himself and those who depend upon him, shall, under all 
circumstances, be exempt, such act as clearly exceeds the 
authority given by the constitution, as if the legislature had 
gone outside its requirements by express words, and, naming 
such property, had said that it should not be subject to seiz- 
ure or sale; and it would be alike the duty of the courts in 
either case to declare the act to that extent void And if 
in so doing, the legislature has enacted an unwholesome law, 
and has suspended the remedy of the creditor, when the 
people intended he should have one, and has authorized the 
debtor to retain, of such property, an amount or value which 
is excessive, these are violations of the constitution in other 
respects, and furnish additional causes for adjudging the act 
invalid. In such cases the manner of the attempted en- 
croachment is immaterial. It is the substance and effect, 
and not the form of the act, to which the courts are to look. 
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If it had been made to read that property of this character, 
to the amount or value of $15,000, should not be liable to 
seizure or sale, the violation might have been more obvious, but 
it would have been no more substuntial or complete. If the 
legislature, after having, as it has already done, by the most 
liberal provisions, secured to the debtor a home and the other 
comforts of life, and the necessary means with which, by the 
practice of ordinary industry, to earn them for the future, 
had said that in addition thereto, he should be entitled to 
claim and hold as exempt $15,000 of other property, I do 
not see how it could be well maintained that such act was not 
plainly hostile to the spirit and requirements of the consti- 
tution It is equally so now, under the interpretation which 
it has received. It is said, in the opinion of the majority of 
the court in this case, that, under the provisions of the act, 
property of the kind contemplated by the constitution, of 
many times the value of that under consideration, is fre- 
quently claimed and held as exempt. If this be so—and 
there can be little doubt of it—it is no argument to prove that 
the legislature may exempt that which the constitution ex- 
cludes. Besides, its limitations, as I have shown, do not ex- 
tend to the kind of property merely, but they include its 
amount and value, and both are to be regarded. And itis 
no answer to an objection as to the kind which is exempted, 
to say that the legislature have, by the same act, exceeded 
their powers as to its value, were it such as it might lawfully 
protect. Both limitations are equally binding, and an excess 
of either avoids the act. According to the principles for 
which I contend, and which are so old and well established 
that they have become axioms of our law, the courts must 
determine the extent of the legislative authority under both; 
and unless they do, they ignore and cut off the authority of 
those principles, and leave the people subject to greater ca- 
lamities than an unwise or injudicious application of them 
would be likely to produce. The task may be a most diffi- 
cult and delicate one, and require the greatest care and reflec- 
tion in its performance, but it is no invasion of the province of 
the legislature and no arbitrary and unphilosophical extension 

of principles beyond the field of their legitimate application 
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There may be some matters which, from necessity, are, under 
the constitution, left to the discretion of the legislature, and of 
which they are the sole judges. The exigencies of society in 
some instances require the investment of such extraordinary 
powers, but the subjects under consideration do not fall within 
them. They are expressly taken out. Where such powers 
are delegated, it undoubtedly rests in the wisdom of the leg- 
islature to determine when and how they shall be exercised, 
and the courts cannot interfere. For a discussion of the 
doctrine of implied limitations as applicable to statutes, I 
would refer to the case of State ex rel. Gill vs. Common Coun- 
cil, éc., 9 Wis, page 254 

From this two-fold or connected view of the qischiefs to 
be remedied, and the provisions of the constitution which 
concern them, the true intention of the legislature, I think, 
becomes more apparent. We thus see, side by side, not only 
the evils themselves, and the views which the people took 
of them, but also the nature and extent of the remedy which 
they intended to provide. It brings to our assistance another 
rule or maxim of statutory construction, which it is always 
of the first importance to observe, and which is, that we are 
never to presume that the legislature would intentionally in- 
fringe the provisions of the constitution, or violate the nights 
of the citizen. Such presumption is only to be overcome by 
the plain and manifest language of the act; and if the lan- 
guage be susceptible of a construction which is consistent 
with it, the act must stand; but if not, then it must fall 
Where usurpations do take place they are not presumed to 
occur with deliberation, but are considered as the results of 
mistake or inattention, or of the dominion of the passions over 
reason, in times of political struggle. Starting then with this 
presumption, it is the first object of the courts to reconcile 
the acts of the legislative body to it, and, failing in this, they 
are to declare them void. Applying this rule to the facts of 
this case, and the true construction of the act becomes very 
evident. By the constitution the legislature had no power 
to exempt stores or other places, purely or principally devo- 
ted to trade or business.) By the act they have not said that 
such property should be exempt; but, on the contrary, their 
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language indicates that which is entirely different; and hence 
an intention to exempt it cannot be inferred, nor can such 
effect be given to the act. 


Romar ot al Having thus, from the previous condition of the law, and 


the language of the constitution, learned the evils complained 
of, and the intended mode of redress, we are made acquaint- 
ed with the true reason of the remedy, or, what is the same 
thing, of the law itself We are possessed of the ideas in 
which it originated, and by which its language was dictated. 
And unless, from some unknown cause, its language be 
clearly repugnant thereto, we are to so construe it that its 
results will conform to those ideas We are to enter into, 
and be governed by, its spirit and reason, and the motives ot 
those who enacted it. But as it is not contended by any 
one that there is anything in the language itself which con- 
flicts with the general objects of the act as I have stated 
them, I need not dwell longer here. 

This brings me to another rule, the consideration of which 
has led me seriously to doubt the correctness of one position 
which I took on the former occasion, which was, that the 
construction of the principal part of the building in question 
for a place of business, and the appropriation of the same as 
such by the debtor to the use of others, operated as a waiver 
or forfeiture of his right to claim any portion as his home- 
stead. The rule to which I refer is, that we are to give such 
construction as shall suppress the mischief and advance the 
remedy, and avoid inventions and evasions for the continu- 
ance of the mischief, and give force and life to the cure and 
remedy. Heydon’s case, 3 Co. Rep., 7. Upon further reflec- 
tion on the facts of the case in connection with this rule, I 
am satisfied that I was in error, and that the law as laid down 
in Rhodes et al. vs. Mc Cormick, 4 Iowa, 868, is correct. It will be 
remembered that the building was erected some years before 
the indebtedness to the plaintiff accrued, and that Rooney's 
occupancy of that portion used as a dwelling house, dated 
back to the time of its completion. So far as that portion is 
concerned, no change in its use or occupancy has occurred 
from that time to the present. His possession was not fraud- 
ulent in its inception. No element of dishonesty entered 
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into the manner in which he took it’ His purposes origi- 
nally were fair and upright, and, until the contrary be shown, 
cannot be presumed otherwise. I know of no sound princi- 
ple upon which his mere continuance in the occupation as a 
dwelling house of that part designated and constructed as 
such, can be said to operate as a waiver or forfeiture of his 
right to claim it as exempt. Nor do I see how his posses- 
sion can be said to have become fraudulent or dishonest. 
His subsequent embarrassments certainly cannot have such 
effect, for to give it to them would be to let in inventions 
and evasions for the continuance of the mischief, and to de- 
stroy the force and life of the cure and remedy at the very 
time when he most needed them, and when they were de- 
signed to operate most effectually in his favor. This would 
be to advance the mischief and suppress the remedy; it 
would make the presence of the disease a pretext for with- 
drawing the cure. I am, therefore, of opinion that that por- 
tion which was constructed and used as a dwelling house, 
was within the operation of the exemption law, and that no 
interest in it passed by virtue of the mortgage in question. 
But as to the residue of the building, which was separate and 
distinct from the dwelling, I think the mortgage was valid 
and passed the defendant Rooney's title and interest. Upon 
this branch of the inquiry, beside the case of Rhodes vs. Mc Cor- 
mick, I wish to refer to some other authorities. It is well 
settled at common law, that houses and other buildings may 
be divided by horizontal as well as perpendicular lines, and 
that one person may be the owner in fee of the upper or 
other story, and another person of the residue of the build- 
ing. Loring vs. Bacon, 4 Mass. 575, and Cheesborough vs. 
Green, 10 Conn., 318, and other cases there cited, are direct 
to this point The first was a case where one party was 
seized in fee simple of a room on the lower floor of a dwel- 
ling house and of a cellar under it, and the other seized in 
fee of a chamber over it, and of the remainder of the house. 
Each was considered as the owner of a distinct dwelling 
house, the one over that of the other. Their relation to 
each other is thus defined by Chief Justice Parsons, who 
delivered the opinion of the court: “ Although in this case 
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the parties consider themselves as severally seized of differ- 
ent parts of one dwelling house, yet in legal contemplation 
each of the parties has a distinct dwelling house adjoining 
together, the one being situated over the other. The 
lower room and the cellar are the dwelling house of the 
defendant; the chamber, roof, and other parts of the edifice, 
are the plaintiffs dwelling house” In the last case the 
plaintiff owned the foundation and first and second stories 
of a building, and the defendant the third story and roof of 
the same building. It seems clear, therefore, that it would 
have been competent for Rooney, had he been so disposed, 
to have conveyed absolutely, or by way of mortgage, the 
basement and first story of the building, reserving the upper 
stories, or those portions which were occupied as a dwelling 
house, of which he would have remained the owner in fee. 
If he could have done so by deed, it seems equally clear 
that the same thing can be accomplished by act and opera- 
tion of law. Having never occupied the basement and low- 
er story asa dwelling house, they were open to seizure and 
sale for the payment of his debts, leaving him in the undis- 
turbed possession and use of the portion actually occupied 
for that purpose. Or, the basement and lower story having 
been so occupied, a subsequent voluntary abandonment of 
such use and occupation would at once render them liable 
to such seizure and sale, and consequently to alienation 
without the signature of Mrs. Rooney. The restriction of 
the husband’s night to convey without the signature of his 
wife, is confined to the dwelling house owned and occupied as 
such, and the land upon which the same is situated. The 
law regards only that part of the building thus occupied, as 
the dwelling house, and looks upon it as distinct from the 
residue, as if it were separated by perpendicular walla 
Hence, I am of the opinion that the mortgage was good 
as to the basement and first story of the building, and that 
it should be so far enforced. 

A very strong, and to my mind conclusive argument 
against the position of the majority of the court, that the oc 
cupation by the debtor of any portion, however small, of a 
building as a place of residence, makes the whole building a 
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dwelling house, within the language and meaning of the ae 
statute, regardless of its structure, or the use to which the 
residue may be put, is to be derived from the principles of | Pumre 
law applicable to controversies between landlord and tenant, Romar et al 
as to the right of the tenant to remove buildings or fixtures 
erected by him during his term. Fixtures erected to carry 
on trade and manufactures, are, by the common law, remov- 
able by the tenant during his term ; but fixtures erected for 
other purposes are not. Cases have occurred where they 
were erected for the double purpose of trade or manufact- 
ure, and as places of residence, and questions arisen as to 
the tenant's right to remove them under such circumstances. 
The turning point in such cases is said to be the purpose for 
which the building was chiefly designed and used. If it 
was principally to carry on trade or manufactures, and ita 
occupancy as a dwelling but incidental to this main purpose, 
then the tenant has the right to remove it. If, on the other 
hand, the primary object was a dwelling house, and trade or 
manufactures the incidental use to which it was put, he has 
no such right’ Van Ness vs, Pacard, 2 Peters, 187, was such 
& case, and it was determined upon these principles. It 
seems to me that they have a strong bearing upon the case 
under consideration, and that if they are correct for the pur- 
pose of determining the nature of the fixture, or kind of 
building, in the case of a tenant, they must also be correct 
and applicable to a case like this; and that consistency of 
reasoning would require the court, if Rooney had been a ten- 
ant, and had erected and occupied the building in precisely 
the same way, to overturn these much favored principles of 
the common law, and to hold that as between him and his 
landlord, he had no right of removal, because the building 
was a dwelling house, and not a fixture erected for the pur- 
pose of trade. 

In my opinion the motion for a rehearing should be 
granted. 
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A 
ABATEMENT. 


The objection that one of the grand jurors who 


nl 


found an indictment, was an alien, cannot be 
taken advan of after a plea to the merits, 
although the disqualification was not known 
to the defendant until after such plea was filed. 
Byrne etal. v. The State, 619 


ACCESSARY. 


See Canmvat Law, 18. 


ACCOUNT. 


See Paruanr, 1, 


. Plaintiffs sent to defendant a statement of 


their account, containing sundry charges, giv- 
ing defendant credit for sundry payments, and 
showing a balance due the plaintiffs of about 
$400: Held, that the plaintifs were not 
bound, in bringing suit, to declare for the 
balance of the gencral account so exhibited, 
but might select a single item in their account 
not larger in amount than such balance, and 
sue therefor; especially as it appeared that 
the item selected was the only one in the 
whole account, sbout which there was any 
dispute between the parties, Aanney eal. v. 
Higby, 81 


2. Where an action has been brought for part 


of the items of a running account, omitting 
other items of the same account which were 
due at the time, and judgment has been re- 
covered therefor, such judgment is a bar to 
another action ah arwarts brought to recover 
for the items 80 omitted. Borngesser v. Har- 
rison, 644 


8. Where the court instructed the jury, that the 


judgment in such former action for part of an 
account was s bar to a subsequent action for 
the residue, and that “‘the whole account be- 


ing between the same parties and for furnish- 
ing the same articles, all being due at the 
time the first suit was brought, a recovery for 
& part is a bar toa recovery for the other 
:”’ Held, that the instruction fairly im- 
plics that the jury must find that the account 
sued for in the second action was part of the 
same account which was the subject of the first 
action, before they could find that it was bar- 
red by the judgment; and that if the plaintiff 
desired to present to the jury more definitely, 
the question whether there were #0 accounts 
between the parties, he should have asked 
specific instruction upon that point. Jdid, 


4. There may be two or more running accounts 


1, 


in favor of one party against another, which 
might be the subject of separate suits, but the 
balance due to 2 party on account ordinarily 
constitutes but one demand, where there is 
nothing im the course or nature of the deal- 
atthe in the mode in which the accounts 
are kept, to indicate a different intention of 
the parties. Lbid. 


ACTION. 
See Pieapines, 5. 


By an act of the legislature, which took ef- 
fect in April, 1855, i¢ was enacted that, “All 
railroad corporations within this state snall be 
responsible and obligated in law to the labor- 
ers on the line or linesof r: being con- 
structed by said corporations, and are re: - 
sible and liable to pay for all labor performed 
by ssid laborers, severally, upon said road or 
roads, to the persons performing such labor 
* * * and for the purposes of this act, all the 
usual remedies by action are given to any and 
all such laborers against any such ration. 
* * * No suit shall be maintained under the 

rovisions of this act, until such laborer shall 
taye given thirty days notice in writing to 
the president or secretary of such company, 
that wages are due him, and that the compa- 
ny is required to make payment for such 


wi 80 due, stating the amount claimed.” 
Ta ict wea Leip je ap act which took 
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effect in March, 1857, and which enacted that, 
«« Whenever pd laborer upon any railroad in 
this state shall have just or demand to 
the amount of twenty dollars or more for ls- 
bor performed on such railroad, against an 
reson being contractor on such ad wit: 
@ railroad company for the construction of 
any part of the railroad of said company, such 
railroad company shall be liable to pay such 
laborer the amount of such claim, provided 
such laborer shall have given notice to such 
railroad company, within thirty days after 
sach claim or demand shall have accrued, that 
he bas such claim or demand, and provided 
also, such claim or demand shall have accrued 
within sixty days prior to the giving of such 
notice,” &c.: Hed, that a person who per- 
formed labor for a sub-contractor, upon one 
of said railroads, in the summer and fall of 
the year 1856, and in October of that year 
gave notice of his claim to such railroad ¢om- 
pany, as required by the act of 1855, acquired 
@ vested right to recover from such company 
the w of such labor, which the act of 
1857 could not divest, and an action actin 
the company, for such wages, though not 
commenced until after the act of 1857 took 
effect, could be maintained. C J., dis- 
senting. Stroubel v. Mil. & Miss. FR. oe 


of personal property may main- 
tain repievin @ person the same 
in defiance of his right, although he was not 
in actual possession of the property, if, by ihe 
terms of the mortgage, he was entitled to 
take possession whenever he deemed that the 
eafety of the debt required it. Weck ». Sack- 
eeéal., 243 


3. The ary nee of a note, which was overdue 
and had been paid, eenees enamel an eee 
upon it against the er, althou too 
the Mpegs pone without notice of such pay- 
ment. ov. Harnesherger, 878 

4. The mortgagor of personal property may 
maintain an action against the Sorgnate 
fake has sold the same under a power of sale 

the mortgage), for the surplus which re- 
mains after the debt and all reasonable coste 


and expenses are paid. 0. 


416 
&. An action does not lie againes the) wise for 
services of attorneys employed by the sobool 


land commigsioners, to defend suits brought 
ageinst them in their official character in the 
gapreme court. Orton @ al. 0. The oak, 


6. Where an action has been brought for part 
of the items of a running account (omitting 
other items of the eame account, which were 
due et the time), and judgment has been re- 
eovered therefor, another action will not lie 
to recover for the items so omitted. Zorn- 


pecser v. 


7. No action can be maintained upon a claim 
which hes been allowed by the county judge, 


INDEX. 


or by the commissioners appointed er him to 
examive and adjust claims against the estate 
of the deceased, in accordance with the stat- 
ute, unleas, after an order of distribution hes 
been made by the county judge, the edminis- 
trator refuses or neglects to pay according to 
the order, in which case he mes person- 
ally liable. Price v. Dietrich, 6% 


8. Where a potnpleiet averse that the ee 
promise sued upon n assigned by the 
promisee to the plaintiff, who thenceforth 
continued ‘‘to hold, own and the 
same for the benefit of” a certain bank, and 
was entitled to the sum due ‘for the benefit 
of’’ ssid bank, it was , on demurrer, that 
the plaintiff was entitled to maintain the ac- 
tion in his own name, as a trustee of an ex- 
presstrust. Xi 2. Spicer, = 


9. The owner of 8 mortgage upon real estate, 
who has obtained a judgment of foreclosure 
and sale, may maintain an action for an in- 
jury done to the premises before the sale, 
which impaired the security and prevented 
the full amount of the debt from being real- 
ized, the mortgagor being insolvent, and the 
act having been committed wrongfally and 

fraudulently, with intent to injure the owner 

of the mortgage. Jones 0. gan dal., 6i7 


10. Where such injury is committed by the 
mort, r, or others acting by his direction, 
knowing his insolvency, and the existence of 
the security, and that the act complained of 
will impair it, the action should be sus- 
tained. Lbid. 


11. Where the owner of a mortgage hes assigned 
it for the beuefit of his creditora, the assignee 
is the proper plaintiff in an action for such an 
injury done alter the assignment. - 


ADMINISTRATORS AND EXECUTORS. 
Where an administrator does not render an ac- 


count of his administration to the ate 
court within one year from his intinent 
nor apply to the court to extend the time for 


doing so, the court may cite him to render 

such account upon its own motion, and with- 

out the application of any one interested in 

the estate. Jn re Cam 369 
ADMISSIONS, 


See Evmenca, 10. 


AGREEMENT. 
See Contracts. 


ALIENAGE. 
See Aparmsmer. 


OF THE STATE OF WISCONSIN. 


upon the law-making authority, whether they be expressed 
or implied, are general in their character, the safest and 
wisest rule, undoubtedly, is for the courts not to interfere, if 
the alleged infringement fairly admits of doubt or contro- 
versy ; but when, as in the present instance, the violation is 
bold and palpable, their duty to do so is plain and obvious. 
It is possible to say of section 9, that its concluding words, 
“conformably to the laws,” give to the legislature a discre- 
tionary power to provide such remedies and prescribe such 
forms and modes of proceeding to obtain justice as it pleases; 
and that under them, it may, at its option, without supply- 
ing others, abolish all remedies, and annul all the means by 
which rights are to be ascertained and justice administered. 
. It seems obvious to me that such was not the meaning 
which the people intended should be attached to these words; 
and unless it is, and there is thereby expressly granted to 
the legislature, an unlimited power to deal with remedies 
and the course of justice as it pleases, I am not among 
those who can subscribe to its omnipotence, or yield that it 
is absolute and without control with regard to either. The 
framers, after having by the preceding portions of the section 
fully expressed the leading objects of it, evidently introduced 
these words as a constitutional affirmation that every person 
must seek his remedy and obtain justice in conformity with, 
or agreeably to, “the laws” which must be enacted for those 
purposes. The nature and qualities of those laws are fully 
prescribed. They must be such as will afford every person 
a certain remedy in them for all wrongs or injuries which he 
may receive in person, property, or character; and such that 
by them he may obtain justice freely and without being 
obliged to purchase it, completely and without denial, 
promptly and without delay. After having, so far as the 
laws were concerned, secured to each individual such a rem- 
edy and such a measure of justice, they bound him to seek 
them pursuant to those laws, and in effect said, he must do 
so “conformably to” them, and in no other way. These 
words, then, instead of operating as an extension of the pow- 
ers of the legislature, are in reality a restriction of the natur- 


al rights of the citizen. Laws complying with the require- 
Vou XII—45 
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Je Term, ments of the section must, therefore, be passed, and in pur- 
1860. guance of them, wrongs must be redressed and justice ad- 
Pumrs ministered. It may be that there are some omissions of 

Roowsr et al. duties imposed by the constitution, against which it was im- 
possible for the people completely to guard, and for which 
they could provide no direct or immediate remedy; but 
such was never the case, so far as it concerned the obli- 
gations created by the section under consideration. The 
people themselves executed the duties enjoined by it at 
the time they ratified the constitution. When the consti- 
tution was adopted, and when under it the people were 
about to pass from the condition of a territory to that of an 
independent state, they were in the enjoyment of a code 
of laws, by virtue of which remedies were afforded and 
justice was administered in as full and ample a manner as 
this section requires; and those laws they cautiously pre- 
served in full force until they should be repealed and others 
enacted in their place. The second section of Article XIV, 
called the “schedule,” provided that all laws then in force in 
the territory of Wisconsin, which were not repugnant to the 
constitution, should remain in force until they expired by 
their own limitation, or were altered or repealed by the legis- 
lature. These duties were, therefore, executed when we 
came into existence as a state, and being so, it was not in the 
power of the legislature to repeal those laws, without at the 
same time passing others which should substantially comply 
with the requirements of the constitution. It could not ab- 
rogate them entirely, and leave these plain and positive con- 
stitutional duties partially or altogether unperformed. Be- 
ing once performed, no authority was given to the legislature 
to bring them to nought. Toclaim that it could do so, is to 
claim that the power of the agent exceeds that of the princi- 
pal, and that the will of the legislature, which is a mere instru- 
ment in the hands of the people, created by them for the 
purpose of carrying out their wishes as expressed in, and 
implied from the constitution, is superior to the will of the 
people themselves, as declared in that instrument in obedi- 
ence to which they have asserted that all power must be ex- 
ercised. It is claiming that the legislature, which is subor- 
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AMENDMENT. 


1, Where a defendant appeals from a judgment 
of a poarice of the peace to the county court, 
the plaintiff may, by leave of that court, before 
trial, amend his complaint, by increasing his 

claim for damages to an amount beyond the 
jurisdiction of the justice of the peace; and 
may recover such amount, if the 
justice of his case require it, Dressler v. De: 
vu, 


2, Amendments to pleadings rest upon the sound 
discretion of the court ber which the case 
is tried, and will not be reviewed on error or 
appeal, except in cases where the discretion 


has been manifestly abused. al. 0. 
Robbins, 819 
8. Where averments, however defective, are 
sufficient to inform the opposite y fully of 
the fucts intended to be proved, an amend- 


ment to such averments allowed at the trial 
for the purpose of remedying their defects, 
will not constitute such a surprise upon the 
opposite party as will entitle him to a contin- 
uance of the cause, even though he may have 
relied upon such defects to obtain a judg: 
meat. Ibid. 


4, Where a judgment has been entered by the 
clerk under sec. 27, chap. 182, R. 8., 1958, 
and a motion made to set aside the judgment, 
on the ground that there had not been a per- 
sonal service of the summons, leave should be 
granted for the sheriff to amend his return, if 
an amendment thereof, according to the facts, 
would show such personal service. Moyer AG 

, 


5. Where ajudge files a finding which is ex- 
cepted to as not being in accordance with the 
Code, he has power to file an amended finding, 
and the time and manner of his doing so must 
depend in e great measure upon his discre- 
tion. Keep v. Sanderson, 858 


6. Where an action has been brought for dam- 
ages for the wrongful erection and mainten- 
ance of a mill dam—and also for an injunction 

nst the further maintenance of such dam 
the plaintiff should not be allowed at the trial 
to amend his complaint, so as to make it con- 
form to the provisions of the mill dam law, 
and proceed for the recovery of compensation 
under that law. Newton v. Allis, 


ANSWER. 
See Pizapmes, 1, 2, 6, 7, 14, 19, 24, 25. 
A verified answer in an action under the Code, 


is not evidence for the defendant, as was an 
answer under oath, under the former sleet 


in equity. v. Sig , 


APPEAL, 
1. From an order denying » motion to require 
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s complaint to be rendered more definite and 
certain, an appeal Hes. Clark eal. v. Lang- 


2, Where an appeal, taken from an order of a 
county court sitting as a court of probate, to 
® circuit court, has been heard by the latter 
on the merits, a jadgment must be rendered 
therein, affirming or reversing. in whole or in 
part, the order appealed from, or making such 
other order as the county court ought to have 
made; and it is error for the circuit court to 
ee iss the appeal on tr ground that no suf- 

cient reason appears for reversing such or- 
der. Jnre New and Danids, : 490 


8, A summons in an action in a county court 
was tested in the name of the judge of the cir- 
cuit court for that county: Hed, that the 
matter of the attestation did not involve ‘the 
merits of the action or aay part thereof,” nor 
“affect a substuntial right,” and that an ap- 
Yoon does not lie from an order denying a mo- 

ion to strike out the summons and complaint 
for irregularity and inconsistency, and to set 
aside a judgment regularly rendered in such 
action, for want of an answer. Kahn 2. 
NiBON. 528 


4, A prosecution for bas isa $ crimin- 
al proceeding, and tac Ae brought to this 
court by appeal, but by writ of error only. 
State vo, Mushied, 561 


5. An appeal to this court falls upon the discon- 
tinvance of tle action in the inferior court. 
Spaulding v. Mil. & Hor. R. R. Oo., 607 


APPLICATION OF PAYMENTS, 


See Parxurt, 1. 
APPROPRIATION OF PROPERTY TO PUB- 
LIC USE. 


See Compensation ror Property TAKEN FOR 
uBLic Uss, 


ASSIGNMENTS FOR THE BENEFIT OF 
CREDITORS 


1, A clause in an Laer ip by an insolvent 
debtor for the benefit of creditors, authoris- 
the assignee to sell and di of the 
assign ee property rhe pees terms and 
conditions as in udgment may appear 
best and most to the interest of the ies 
concerned,”’ is equivalent to authority to sell 
on credit, and such an assignment operates 
to hinder and delay creditors, and, as against 
them, is fraudulent and void: cep v. San- 
dereon, 2 Wia,, 42, oted and adhered to. X: 
e. Sanderson, 383 


2. Where the assignee under such an assign- 
ment, is summoned as garnishee under an 
attachment against the rpropersy, of the as- 
signor, by one of such creditors, and it appears 
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on the hearing, that after the service of such 
summons he had converted the assigned prop- 
erty into money, or that before such service 
he had converted the same into money which 
then remained in his hands, he ie to be re- 
garded as indebted to the assignor for the 
money 80 received by him, and the creditor is 
entitled to judgment against him, as garn- 
ishee, accordingly. Lhd. 


8 Where the finding of the court sets forth at 
large the assignment under which « yurnishee 
received the property for which he is sought 
to be made accountable, and that assignment 

its very terms fraudulent in law and in 

the invalidity of the assigninent sutli- 
ciently appears by such finding. Ibid. 


nae 


ASSISTANT STATE SUPERINTENDENT 
OF PUBLIC INSTRUCTION. 


See Srarg SuPgERINTENDENT OF Pusiic Insrauc- 
TION. 


ATTACHMENT. 


1. The district court of the United States for 
the district of Wisconsin, has the power to 
adopt by rule, and in the cases provided by 
law in this state, to issue, in commun law 
actions, proceas of attachment against the 
property of debtors, as a ipeotstonet remedy, 
according to the form and mode of procced- 
ing prescribed by the Code of Procedure of 
this state. Adler v. Vole et al., 188 


3, Where an assignee of property for the bene- 
fit of creditors 1s summoned as garnishee un- 
der an attachment against the property of the 
assignor, by one of such creditors, aod it ap- 
pears, on the hearing, that after the service 
of such summons he had converted the as- 
signed property into money, or that before 
euch service he had converted the same into 
money which then remained in his hands, he 

_ ia to be regarded as indebted to the assignor 
for the money so received by him, and the 
creditor is entitled to judgment against him, 
as garnishee, accordingly. Ke v. Sander- 
oon, 852 


8. A judgment against the defendants in an at- 
tachment suit 1s not void for want of jurisdic- 
tion because the defendants were nop-resi- 
dents, and were not served with process, and 
because at the time of rendering such judg- 
ment the garnishee had filed an answer deny- 
ing that he was indebted to the defendants, 
or hed any property belonging tv them in 
his possession, the issue upon which answer 
wes then undcterminod, if it appear that such 
issue was afterwards determined agelaas the 
oe and judgment rendered against 

im, it being the fact of the ishee’s in- 
debtedness and not its ascertainment, which 
conferred jurisdiction against the principal 
debtors, Ibid. 


«& Where an issue is made between tho plain- 


i 


8. 


2. 


INDEX. 


e 


tif in an attachment suit and a ishes, 
upon the answer of the latter, é¢ seems that 
such answer is never admissible in evidence 
on the trial of such issue; but where, under 
the law allowing parties to be witnesses in 
their own behalf, the garnishee caused his 
own deposition to be taken and read on the 
trial of such issue, there was clearly no error 
in excluding his answer as evidence. bid 


B 
BANKING LAW. 


. By sections 4 and 5 of Article XI of the con- 


stitution of this state, there is a substantial 
reservation to the people themselves of all 
legislative power upon the subject of banks 
and banking. State ax rel. Reedsburg Bank 
v. Hastings, 47 


The clause in the constitution which requires 
that ‘‘the rule of taxation ehall be uniform,” 
is a limitation upon the legislature in the ex- 
ercise of its general power tv levy taxes, and 
not a restriction upon the people in the ercr- 
cise of the power thus reserved. Ibid. 


That portion of the banking law of this state 
which regulates the taxation of the capital 
stock of banks, is therefore not in violation of 
that clause in the constitution, Ibid. 


BANKS. 


. A bank is bound by the act of its cashier in 


making an assi ent of a debt due toit, even 
if he exceeded his powers in making such as- 
signment, where it appears that the transac- 
tion was entered upon the books of the b 

80 as 1o show the fact of the assignment an 
the consideration received for it, and that the 
books a Bhos examined by committees 
appointed for that purpose, reported correc 
qeathe reports adopted by ihe directors an 
a note taken as the consideration for the as- 
signment, was mentioned in the semi-annual 
reports made under oath to the bank com 
troller, as part of tho assets of the b 
Racine Co. Bank o. Lathrop et al., 456 
A bank in Madison received by mail, for col- 
lection, a note made and indorsed by persovs 
living at so oa a place about twenty 
miles from Madtson, but with which there 
wasa daily communication by railroad. There 
was no bank at Stoughton, and, before the 
pote fell due, the bank at Madison dehvered 
it for collection to an express company, which 
had an office in Stoughton, and was in the 
practice of collecting such paper, and was re- 
sponsible, and reputed to be a prompt and 
capable collecting agent. The express com- 
pany delivered the note, in due time, to a no- 
tary public residing in Stoughton, for pre- 
sentation, end protest if not paid, but the no- 
vow made his demand of payment one 
before the note fell due, and on the same day 


deposited notice of non-payment, for the in- 


oo 


~~ 


w 


1 
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dorser, in the post-office at Stoughton, al- 
though the indorser, who was then absent 
from home, bad his place of*residence in said 
village, whereby, the makers being insolvent, 
the debt was fost. Held, that the contract 
implied from the receipt by a bank of a note 
for collection, payable at a distance from its 
wei of business, is not absvlutely to make 

ue presentment of the note and give due no- 
tice of its non-payment, but to place it in the 
hands of sume competent und responsible 
agent for that purpose, and that if the bank 
exercises reasonable care and skill in selecting 
such agent, it is not liable for his default. 
Stacy @ at. v. Dane Co. Bank, 629 


. Held, also, that a pereon charged with the 


collection of commercial paper, may, in the 
absence of any direct notice to the contrary, 
assume that @ notary, appointed by public au- 
thority, is a fit and proper agent to discharge 
the duties of bis office, and that if the express 
company were to be regarded in this case 
solely as the agent of the bank, tho duty of 
the latter was performed when the note was 
placed in the hands of a notary, at Stoughto 

In due time to make proper presentment an 

protest. Ibid, 


BASTARDY. 


. The circuit court of a county has jurisdiction 


of a prosecutivn for bastardy, which was 
commenced before a justice of the peace of 
the same county, and in which the defendant 
was recognized to hie in such circuit court, 
altbough the complainant “ae at the time of 
the birth of the bastard child, and of the 
commencement of tbe prosecution, a resident 
of another county in this state. ono. The 
Stat, 559 


A prosecution for bastardy is a quasi criminal 
proceeding, and cannot brought to this 


court by appesl, but by writ of error only. 
Stats 0. Mushied, 581 


BILL OF REVIVOR. 
See Equiry, 6. 


BILL OF EXCEPTIONS. 


See Exceprions. 


BILLS OF EXCHANGE. 


See Commernciat Law, 1, 6. 


C 
CASES OVERRULED, DOUBTED, &o. 


The dictum in Getty va. Rountree, 2 Chandler, 
28, that where mere is a waranty but = 
fraud, in the sale of personal property, the 
Les is not entitled, agai the mall of the 


Vout XI—46 
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vendor, to return the article and recover back 
the price paid, but that his oniy remedy is by 
a suit for damages, or by recoupmeat in case 
he is sued for the purchase money, is com- 
mented on. Fisk v. Tank et al., 276 


Ainsoorth vos Bowen, 9 Wia., 348, 80 far as it 
seems to sanction the doctrine that school land 
certificates are a proper subject of pledge, and 
that a sale of the certificates by the pledgee 


is a sale of the pledgor’s interest in the land, 
isoverruled. Mowry 0. Wood, 418 
CERTIORARI. 


A common law certiorari is not the proper pro- 


ceeding to correct the errors of inferior tri- 
bunals in executing the powers deleguled te 
them, Its object is to confine such tribunals 
within their jurisdiction, and preveut them 
from exercising powers not delegated. Zad- 
madge et al. ov. Potter, 817 


CHATTEL MORTGAGE. 


. The concurrent execution and delivery of two 


chattel mortgages upon the same property, te 
different parties, makes the mortgagees ten- 
ants in common of the property mortgaged, 
and they should join in an action for the un- 
lawful taking or the covversion of it. Welch 
v. Sackett et al., 243 


2. A mortgagee of personal property may main- 


3. 


4. A mort 


tain replevin against a person taking the same 
in defiance of his right, although he was not 
in actual possession of the property, if, by the 
terms of the mortgage, he was entitled te 
take possession whenever he deemed that the 
safety of the debt required it. Ibid 


Where a debtor made several chattel mort- 
gages to certain of his creditors, in their ab- 
sence and without their knowledge, and hand- 
ed the same to his own attorney with a decla- 
ration that he delivered them to him for the 
use of the mortgagees, and the attorney, at 
his request, filed the mortgages in the office 
where by law such mortgages were required 
to be filed, and wrote to the mortgagees, noti- 
fying them of the execution of such mortga- 
ges, but attachments were levied upon the 
same goods, by other creditors of the mort- 
r, before the mortgagees had received 
notice of, and had assented to, or accepted 
said mort, s: Held, that the attachmen 
were entitled to preference. Ldid. 


of personal J pda inaled who sells 
the same alter default, under a power of sale 
contained in the mortgage, is accountable to 
the mortgagor for the surplus, after the debt 
and al] reasonable costs and expenses are 
paid. Flanders. Thomas, 410 


5. The intent of the provision in sec. 5, pee 45, 
abD- 


R. S., 1853, which relates to making, an 
pexiee to a chattel mortgage on file in the 
town clerk’s office, within thirty days before 
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the expiration of one year from the time of 
its first filing, an affidavit by the mortgagee 
of his continued interest in the property men- 
tioned therein, was that, in case of failure to 
file such affidavit, the mortgage should cease 
to be valid as aguinst creditors who should 
thereafter scize the property, or purchasers 
who should thereafter purchase it. Such affi- 
davit is not necessury to preserve, after ihe 
expiration of the year, the right of the mort- 

to maintain lis action against a person 
woo had seized the murtgaged property, in 
violation of hia rights, befure the year had 
expired. .Yewman v. Tymeson, 444 


CITIES. 


1. The legislature has power to 
ualifications of city, town or villa 
tate ex rel. Trach v, Von pawenaek 


9. A provision in the charter of a city, that ‘if 
any member uf the commun council shall, 
while a member, be elected to any other office 
of said city, such election shall be void,” is 
not unconstitutional. Ibid. 


rescribe the 
officers, 
810 


$. Where the charter of a city provided that 
upun the application of two-thirds of the own- 
ers of lots un a street, or part of a street, the 
council shuuld have power to cause such street, 
oc purt of a street, to be graded, &c., and for 
the purpose of defraying the cost, tu levy and 
collect a special tax oo the lots abutting on 
such: street, or purt of a street, in proportion 
to the front or size of such lots respectively, 
it was Acdd, that sv much of an ordinance re- 
guinkag such an improvement to be made, us 
irected that each lot, or part of a lot, should 
be charged with the cost ut the work dune in 
Sront thereuf, to be collected us a special tax, 
was répuyount to the charter and void, State 
ac rel, Uwidepher vw. The City of Portaye, 
562 


4. Ifld, also, that it was not necessary for the 
city council tu have provided in one ordinance 
for the doing of the work and for the manner 
of its payment, and although that part of the 
ordinance above referred tu as being repug- 
pant to the charter, 18 void, the uther portion 
of it, which directed that the wurk sbuuld be 
doug, and the cuutracte fur duing it should be 
let, &c., may be sustained, aud that the coun- 
cil are buund to provide fur the assessment 
and equalization of a tax fur the whule work 
done, among the several lots liuble therefor, 
asthe churter contemplates, if, under the cir- 
cumstances, the provisions of the charter in 
that respect can still be substantially ingly 


5. Under the power to order the improvement 
of a street, or part of a street, the city coun- 
cil might order the making of a sidewalk on 
one sule of @ atreet only. Ltid. 


6. Where a municipal corporation is created 
without any express restriction upon its power 
to levy taxes or raise money, it can exercise 


| 
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that er only for legitimate municipal pur- 
sell gts peti of fea corporation in that 
respect being limited by the object and pur 
pose of its creation. Foster cr. The City of 
Kenosha, 016 
7 The legislature cannot confer upon a munici- 
pal corporation an unlimited power to levy 
taxes and raise money, aside from and above 
what may be necessary and proper for legiti- 
mate municipal pu 8; the grant of such 
unlimited power being inconsistent with sec- 
tion 3 of Article XI of the constitution, which 
requires that the legislature, in organizing 
such corporations, “shall restrict their power 
of tuxation, assessment, borrowing money, 
contructing debts,”’ &c. Lhd. 


8. That section of the constitution does not con- 
tain a grant of power to the legislature to or- 
ganize cities, but is a restraint upon that 
power. Ita. 

9. A provision in the charter of acity that no 
tax shall be levied ur mouey be borrowed be- 
yond what may be needed for legitimate mu- 
nicipal purposea, without the previous sanc- 
tivu of a majority of the votera, is put a limi- 
tution upon its power to lery taxes or contract 
debts, within the meaning of that section of 
the constitution. The duty of impusing the 
proper limitation belongs to the legislature, 
and cannot be transferred to othera. - 


10. An amendment to the charter of the city 
of Kenosha, declared that the city council 
should have power to levy and collect special 
taxes fur any purpose (aside from what was 
specially provided fur in the original char- 
ter), which wight be considered essential to 
promote or secure the common interest vf the 
city, or might borrow on the curpurate credit 
of tac city fur such purposea, ary sum of 
money for any term of time, &c., but that no 
such tax should be levied or muney berruwed, 
except in uccurdance with a section uf the 
original charter, which provided that nu such 
tax shuuld be levied, or money be borruwed, 
without tbe consent of a majumty of the vo- 
ters who should vute upon the question at a 
special clectiun to be held for thut purpose. 
Afterwards the city of Kenosha subscribed 
B15v,000 to the stuck of the Kenusha und Be- 
loit Railroad Compuoy, io pursuance vt the 
vote of a mujurity of the legal voters uf said 
city, and issued scrip tu the amount of gt,00) 
in part payment theretur, and levied a tax to 
provide for the payment of said scrip. Ina 
suit by a tax-payer in said city, to restrain the 
collectiun of suid tax, it was Aedd, that said 
amendment tu the charter of said city) was io 
conflict with section 8 uf Article Al of the 
constitution; that the act of the city council 
in creating said debt, was unauthorized; aod 
thut the cullection of said tax shuuld be re- 
strained. Lhd. 


11, Whether it foilows thet the scrip so issued 
is vuid, the cuurt does not, 1n this action, de- 
termine. : Le 


12, The charter of the city of Milwaukee gives the 
common council power to regulate the place 
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and manoer of selling hay within the city, 
and an ordinance forbidding, under a penalt 
of not less than five, nur mure than teu dol- 
lara, the exposing of any luad of hay fur sale, 
in certuin wards of the city, without first 
having such luad weighed by the attendant of 
some estublished ht sealed city bay scale, 
and obtuining from him a certificate of the 
weight (fur which said attendant was allowed 
to charge twelve cents), to be exhibited to the 
purchaser of the hay, before receiving pay- 
ment therefor, is not unreasunable, oppress- 
ive, or repugnant to the cuustitution and laws 
of the state, YVutesv. The Vity of chalga 
67 


18. The fact that the city appointed a person to 
be weigher of huy und inspectur of wood in 
said wards, on condition thut he would pay to 
those wards §5vu per annum, is no defense to 
ao action fur a vivlation of said ear in 


COMMERCIAL LAW. 


1, A bank discounted two drafts, drawn by L. 
& Co, on, and accepted by, M., V. & Co., at 
3) days, the proceeds of which were used in 
the purchase of wheat, which was bought on 
joint account of the drawers uud the accept- 
ora, and was shipped to the acceptors fur the 
purpose of meeting the drafts, The bank asa- 
signed the dratts w B., C. & Co. Before the 
maturity of the drafts, M., V. & Co. suspended 
paymeut, and the drafts were protested. About 
the same time B., C. & Co, suspended payment, 
being indebted to said bunk, on bulunce of 
account, in a sum exceeding the amount of 
both drafts. The cashier of the bank assigued 
to M., V. & Co. the account of the bank 
against B., C. & Co., to enable them to set off 
the same against the drafts in the hands of 
B., U. & Cu, stipulating in the assignment 
ey Wus in writing) that the bank would 
“nothing to binder M., V. & Co. from col- 
lecting the account; and as a consideration 
for the assignment, tovk the nute of M., 
V. & Uv., payuble one day after date. Be- 
fore the assignment wus made, the cashier, 
with u view tu enuble tie bank to secure its 
clum aguinst B., C. & Co. by making such 
assignment, had requested M , V. & Co. not 
tu pay the deufts, and ou the day the assign- 
ment was made he mformed L. & Co, that he 
had made un arrangement by which they 
were relieved from said drafts. Fur two 
years after that time M., V. & Co. were in 8 
Condition to have secured L, & Co, in the! 
amount of the drafts, aud L. & Co. had ex- | 
tensive dealings with M., V. & Co. (who at’ 
the time of this suit tere insolvent), which : 
were conducted upon the understanding that 
said drafts were settled, Pie bank afterwards 
rocured a re-asxiqgninaent of the drafts from B., ! 
E & Co., agreeing to give them credit for the ' 
game on the account above mentioned, and then 
sued L. & Co, upon the drafts. 7/-ld, that L. & 
(Go. were discharged from their hability to the 
bank upon the drafts, on the ground that the 
axaigament of the account to M., V. & Co. for 
the purpose of being used in payment of the 
drafts, aud the taking of their note at one day , 
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after date therefor, was at least an extension 
to the acceptors of time of payment of the 
debt represented by the drafta, for the days 
of grace to which the note was entitled, with- 
out the consent of the drawer; and on the 
gtuund that the bank is ed ee from now 
showing, to the injury of L. & Co., that its 
former representations, upon which they had 
acted, were uutruc; and that the drafts ought 
tu be considered as having been paid with the 
ene of M., V.& Co. acine Co, Bank 
v. Lathrop e ab., 456 


. A and others delivered to the treasurer of 


a railroad company their note for 35,"0U, py 
able to bia order, at six months after date, 
upon an express agreement with suid compa- 
ny, that the note should be negotiated and its 
ruceeds se pee sulely to the purchase of iron 
for said ruad, in whose carly completion they 
were interested; but before the maturity of 
said note, the company borrowed $2,000 from 
B, (no part of which was used in the pur- 
chase of iron), and indorsed and pled to 
him said note for 4,000, a8 security for ite 
re-payment, The luan not being repaid when 
it felt due, B gave notice that he would sell 
said nute of &5,000, at public sale, for the 
purpose of raising the amount of said loan: 
Held, that B, to the extent of the luan made 
by him on the credit of suid note, without no- 
tice of fucts impeuching its validity, was a 
bona fide holder for vulue, and that a.com- 
laint by the makers of said note, stating the 
acts aud peeing that B might be enjoined 
from selling sid note, and that as to any lia- 
bility of the makers thereof to B, it might be 
declared void, was bud, on demurrer. Bond 
el al. vn. Wiltm e2al., 611 


8 A bank in Madison received by mail, for col- 


lection, w nete made and indorsed by persons 
living at Stoughton, a place about twenty 
miles from Madisun, but with which there 
was a daily communication by railroad, There 
was no bank at Stoughton, and, before the 
note fell due, the bank at Madiaon delivered 
it for collection to an express company, which 
had an office in Stoughton, and was in the 
practice of collecting such paper, and was re- 
sponsible, and reputed to be a prompt aod 
capable satentinns agent. The express com- 
pauy delivered the note, in due time, to a no- 
tury public residing in Stoughton, for pre- 
sentution, and protest if not paid, but the no- 
tary made his demand of payment one day 
before the vote fell due, and on the same day 
depusited notice of non-payment, for the in- 
dorser, in the post-office at Stoughton, al- 
though the indorser, who was then absent 
from home, had his place of residence in said 
villuge,whereby, the makers being insolvent, 
the debt was lost. J/dd, that the contract 
implied from the receipt by a bank of a note 
for collection, payable at a distance from its 

lace of business, is nut absolutely to make 
ade presentment of the note and give due no- 
tice of its non payment, but to place it in the 
hands of some competent and responsible 
agent for that purpose, and that if the bunk 
exercises reasonable care and skill in select- 
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ing such agent, it is not liable for his default. 
Stacy et ab. 0. Dane County Bunk, 629 


4. Held, also, that a person charged with the 
collection of commercial paper, may, in the 
absence of any direct notice to the contrary, 
assume that a notary, appointed by public au- 
thority, is a tit and proper agent to discharge 
the duties of his office, and thet if the express 
company were to be regarded iu this case sole- 
ly as the agent of the bank, tue duty of the 
latter was performed when the note was 
placed in the hands of a notary at Stoughton, 
in due time to make proper presentment an 
protest. Ibid. 


4. The courts of this state will not take judicial 
notice of the laws of other states, but in the 
absence of any proof to the contrary will pre- 
sume them to be in accordance with our own. 


Waleh v. Dart, 635 


6. By the law of this state bills payable at sight 
are entitled to three days of grace, and ina 
suit in a court of this state against the indor- 
ser of such a bill, payable in the state of New 
York, the court must presume, unless there 
is proof to the contrury, that the bill was en- 
titled to days of grace by the law of that state, 
and hold that a protest of such bill for non- 

yment on the day it was first presented to 
be drawces, was premature and insufticient 
to charge the indorser. ; 


7. Where a promissory note is indorsed by the 
payee, and also by another party, the legal 
inference from the instrument itself, is that 
the payee is the frst indorser. Cady rv. es 
ard, # 

&. Parol evidence is admissible to prove the 
circumstances attending the indorsement by 
such other party, which may give him the 
character of a prior indorser in respect to the 
payee. Ibid. 


9. A meade and delivered to B his promissory 
note, payable to the order of B, and indorsed 
in blank by C; ssid note being given for 

sold and delivered by B to A upon the 

ae and ered of ab peice which C 
eo agreed to give for that purpose, and 
wich he did give in pursuance of such agree- 
ment, with intent to become liable to B in the 
amount of the note. Demand at maturity, 
for non-payment, and notice to C, 

were duly made and given: Held, that by 
commercial usage C was liable, as a prior in- 
dorzer, to B. Ibid. 


10. The proper mode of pleading in such a case, 
is to state in the complaint the facta which 
make the defendant liable in the character of 
& prior indorser. Tid. 


COMMISSIONERS OF SCHOOL AND UNI- 
VERSITY LANDS. 


1, Sec. 61, chap. 28, R. S., 1858, authorized 
the commissioners of school and university 
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lands to publish the tist of forfeited lands hy- 
ing in any county, in only one new: r pu 

lished in such county. State ex ret. Harney 0. 
Hastinge, 596 


9. Said commissiovers made an order for the 


publication of such list for a certain county, 

in & newspaper published therein by A, and 
notified A of said order, and requested him to 
do the work, but after such notice and request, 
a majority of the commissioners made and en- 
tered upon their book another order, directing 
the publication of said list in another paper, 
published in said county by B. No notice of 
the making of the second order, or of a revo- 
cation of the first, was given to A, who per- 
formed the work as directed, and received 
payment therefor from the state. B publiab- 
ed the list also, under the second order, and 
applied for a mandamus to compel the treas- 
urer of state to pay his account therefor, 
which had been audited by the proper officer. 

Held, that the commissioners could not relieve 
the state from its contract with A, by revok- 


ivug the firat order without notifying him of 
the withdrawal of their proposition before he 
had accepted it. Ibid. 


. Held, also, that it was not material whether A 


had actually notified the commissioners of his 
acceptance of their proposal to him, or had 
done any act of acceptance, before the second 
order was made, if he did accept their pro- 
posal within a reasonable time after it was 
made, and before he had any notice of its re- 
vocation. Ibid. 


4. Held, also, that B had no valid claim against the 


state for work done under such second order, 
that order having been made without author- 
ity of law. Ibid. 


COMPENSATION FOR PROPERTY TAKEN 


FOR PUBLIC OSE. 


1. A complaint, filed in November, 1858, 


inst 
a railroad company and ite lessee, alleged 
that the defendants had taken and appropri- 
ated for the road-bed and other uses of said 
company, certain real estate of the plaintiff 
(who was a resident of Wisconsin) without his 
consent, and had failed, for more than six 
months after such taking and appropriation, 
to pay to the plaintiff any compensation there- 
for, or to take any steps to have the amount 
of compensation due We therefor assessed ; 
and demanded that the damages to said land, 
caused by its use and occupation by the de- 
fendants should be assessed, and said railroad 
compass, be adjudged to make compensation 
to the plaintiff for such d and that in 
the meantime, and until such compensation 
were made, the defendants should be en- 
joined from running cars over said land: 
sbi that the are did Aa contem- 
piate a recovery of dam as for a trespass 
quare clausum fregit, but the assessipent of a 
compensation for the land so taken; and a 
ty Sei rendered in such action for damages 
as for a trespass upon the plaintiff’s land, was 
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erroneous. Daviev. The La Crosse and Mil- 
waukee Railroad Co. 4 al., 16 


2, Hed, also, that sach judgment could not be 
pees’ to stand as a compensation for the 
ond taken, it appearing from the pleadings, 
that there were divers persona holding mort- 
gages upon said land, who bad not been made 
arties to the suit, but were necessary parties 

D any proceeding to obtain such compensa- 
tion. Ibid. 


Hed further, that upou the case presented in 
the complaint, the plaintiff was entitled, un- 
der the statute of 1458, to an injunctional or- 
der, restraining the said company and al! 
claiming under it, from running cars or loco- 
motives upon said land of the plaintiff, or us- 
ing the same in any manner, until such com- 
pensation, together with costs, &c., should be 
paid to the person entitled thereto. Ibid. 


4. Before the public can acqnire the right to en- 
ter upon, and permanently occupy land which 
may be needed for its use, against the will of 
the owner, the value of the propesty to be 
taken must be ascertained by some legal and 
proper proceeding, and be paid to the owner; 
or if not ira to, or received by him, an ad- 

uate and safe fund must be provided, from 
which ke may, at some future time, be com- 
pensated. Powers et al.v. Bearsetul, 218 


ad 


5. In the case of a private corporation, like a 
railroad company, this principle would require 
it to tender in money the ascertained damages 
or compensation, with expenses, if any, to 
the owner or person interested, and if he 
should refuse to receive it, to deposit the 
same with some al oa person, to be kept for 
the owner until he shall apply for it. — /bid.. 


6. A statute provided that a railroad company, 
before seizing and appropriating the land of 
others to its own use, should, by its agent, 
first offer to pay to the owner or owners, the 
gum which such agent and two disinterested 
freeholders of the county where the lands are 
situate, should, on oath and in writing, swear 
to be a just compensation for such land and 
damages: Held, that such a proceeding to 
ascertain the value of land so to be appropri- 
ated, is not s compliance with the require- 
ments of the constitution. Ibid. 


7. A tender to the owner of land, of a compen- 
gation asseased in the mode prescribed by that 
statute, which he refused to accept, did not 
give the railroad company the right to appro- 

riate the land to its own use, and an injunc- 
ion was properly granted, to restrain such 
company from the further occupancy or ap- 
propriation of said land. Ibid, 


The commissioners to value the land in such 
case, and ascertain the dam sustained by 
the owner, should be impartial men, indiffer- 
ently chosen or appointed between the par- 
ties, and their investigation open and known 
to both parties, giving to each an opportunity 


= 
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to be heard, and to offer such evidence as ma 
be proper. Tid. 


COMPLAINT. 
See Przapmas, 8, 4, 8, 9, 10, 11, 12, 16, 17, 21. 


CONDITION. 


LA Sone ea for railroad stock made on the 
5th of July, 1855, contained a stipulation that 
the subscriber might forfeit his stock after 
paying one-third of the amount subscribed, 
provided notice of his intention to forfeit 
sbould be given to the company prior to the 
Ist of July, 1455: Held, thet auch notice be- 
ing impoasible, the condition really never ex- 
isted. Racine Co. Bank v. Ayers, 612 


2. Where the aasistant state superintendent of 
public instruction decided, upon appeal, that 
certain portions of a joint school district 
should be detached and erected into a new 
district, which should be the oo ae successor 
of said original joint distri ut provided 
that said new district should pay to the 
other portions of said sl district, @ 
certain sum of money, and that the decis- 
jon should be null and void, except u 
the making of said payment: ihld that 
even if the decision were valid, such new 
district was not entitled to possession of the 
schoo] house which had belonged to the or- 
iginal joint district, until actual payment of 
the sum 80 directed to be paid. Jan School 
District 0. Wolfe, 


CONSTITUTIONAL LAW. 


1. By sections 4 and 5 of Article XI of the con- 
stitution of this state, there is a substantial 
reservation to the people themselves of all 
legislative power upon the subject of banks 
and banking. State e rol. Reedsburg Bank 
0. Hastings, 47 


2. The clause iu the constitution which requires 
that ‘‘the rule of taxation shall be uniform,’’ 
is a limitation upon the legislature in the ex- 
ercise of its general power to levy taxes, and 
not a restriction upon the people in the exer- 
cise of the power thus reserved. Ibid, 


8. That portion of the banking law of this state 
which regulates the taxation of the capital 
stock of banka, is therefore not in violation of 
that clause in the constitution. Ibid. 


4. Upon aj. . ‘or damages for the wrong- 
ful and frauuulent misapplication and conver- 
sion of achool lend certificates, deposited as 
security for a loan, an execution against the 
person may be issued, after the return of an 
execution against property, unsatisfied in 
whole or in part. e defendant in such a 
case is not entitled to exemption from impris- 
onment under section 16 of Article I of the 
Constitution of this state, which provides that 
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“no person shall be imprisoned for debt ari- 
ging out of or founded on a contract, expressed 
or implied.” Jn re Mowry, 52 


5. The legislature has not the power, either di- 
rectly or indirectly, to divest a municipal cor- 
poration of its private property, without the 
consent of itsinhabitants. The Townof Mu- 
waukes v. The City of Milwaukee, 98 


6. The legislature, however, has an undoubted 
right to change the territorial limits of mu- 
nicipsl corporations, and to detach from a 
town a portion of its territury and unnex it to 
another town; and, in su doing, may provide 
for an equitable division of the common prop- 
erty. hid. 


7. Where the legislature takes from a town a 
rtion of its territory, which includes land 

Re which it has the exclusive title, and annex- 
es the aame to another town or municipality, 
without providing for the disposal of such 
land, er auch circumstances that the as- 
seut of the tuwn to part with its title cannot 
be presumed, such town still cuntinues tu be 
the owner of such land, notwithstanding mF 


separation. 


8, By an act of the territorial legislature, ap- 
roved Januery 3d, 1533, fractional townships 
and +, in Milwaukee county, were furmed 

into a town by the name of the town of Mil- 
waukee, and vn the 14th of January, 154, the 
supervisors of the town acquired, by purchase, 
atitle to the land in controversy, ‘‘in trust 
for the sole use and benefit of said tuwn for- 
ever;” the territurial statute, ut the time, 
giving to every such town, asa body curpo- 
rate, the pone to hold real estate for the pub- 
lic uxea of ita inhabitants, and convey or dia- 
pose of the same as might be deemed condu- 
cive lo their interests, and providing, also, in 
case of the division of a town, or annexation 
of a part thereof to another town, for an equi- 
table partition of such real estate, or appor- 
tionment of its proceeds, by the supervisors of 
the respective towns. The provision for the 
apportionment of property in case of the di- 
vision of towns, ceased to be in force from 
and aftor the firat duy of May, 1849. On the 
8.st of January, 183», a portion of town 7 
wus incorporated as the village of Milwaukee, 
but the government of the town of Milwau- 
kee continued over both fractional towne, un- 
til January 31st, 1-46, when the charter of the 
city of Milwaukee put an end to the govern- 
ment of the town of Milwaukee, in the terri- 
tory embraced iv the city limits, and the land 
in controveray continued tu be within the town 
of Milwaukee until February, 1552, when the 
limita of the city of Milwaukge were enlarged 
by an uct of the legislature, so as to include 
said land; nune of suid acts making any pro- 
vision for the division or apportionment uf the 
common property: J/edd, that the act extend- 
ing the limits of the city of Milwaukee over 
the lund in question, did not divest the town 
of its utle thereto, Lbid. 


9. Hefure the public can acquire the right to 


enter upon, and anently occupy land 
which may be needed for its use, against the 
will of the owner, the value of the berger ty 
to be taken must be ascertained by some <a 
and proper proceeding, and be paid to the 
owner; or if not paid to, or received by bim, 
an adequate and safe fund must be provided, 
from which he may, at some future time, be 
compensated. Powers etal. v. Bears a al, 213 


10. In the case of a private corporation, like s 


railroad company, this principle would re- 

uire it to tender in money the ascertained 
daqures or compensation, with expenses, if 
any, to the owner or person interested, and if 
he should refuse to receive it, to depoait the 
same with some proper person, to be kept for 
the owner until be shall apply for it. Ttd. 


11. A statute provided that a railroad companr, 


before seizing and apprupriating the land of 
others to its own use, should, by its agent, 
first offer to pay to the owner or owners, the 
sum which such agent and two disinterested 
freeholders of the county where the lands are 
situate, should, on oath and iu writing, ewear 
to be a just compensation fur such land and 
damages: Held, that such a proceeding to 
ascertain the value of land so to be apprupria- 
ted, is nut a compliance with the requirements 
of the constitution. Tad. 


12. A tender to the owner of land, of a com- 


pensation assessed in the mode prescribed by 
that stutute, which he refused to accept, did 
not give the railruad company the right to 
appropriate the land to its own use, and an in- 
junction was propery granted, to restrain 
such company from the further oecupancr or 
appropriation of said land. Ibid. 


13. The commissioners to value the Jand in such 


case, and ascertain the damages sustained by 
the owner, should be impartial men, indiffer- 
ently chosen ur appointed between the parnes, 
and their iuvestigation o and knuwn to 
both parties, giving to each au opportunity to 
be heard, aud to offer such evidence as ma 

be proper. Ibid. 


14. The legislature has power to prescribe the 


qualificutions of city, town or village ofticers. 
State ex rel. Teach c. Von Baumbach, 410 


15. A provision in the charter of a citv, that 


“if any member of the commun council shall, 
while wu member, be elected tu any other uffice 
of said city, such election shall void,” is 
but uncunstitutional, Lhd. 


16. The statute which provides that where a 


mortal wound sbull be given in one county, 
by means whereof death shall ensue io anoth- 
er, the offense may be prosecuted in either 
county, isnot in conflict with that prov isiun 
of the constitution which secures fo a person 
accused the right to atrial by w jury cf the 
cuunty or district wherem the offense was 
committed, Dsxos, C. J., disentirg. The 
State vs. Pauley, Sue 
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17. Where a municipel corporation is created 
without any express restriction upon its pow- 
er to levy taxes or raise money, it can exer- 
cise that power only for legitimate municipal 
purposes, the power of the corpuration in 
that respect baing limited by the a iy und 
— of ita creation. Foster va. The City 
of Kenosha, 616 


18. The legislature cannot confer upon a muni- 
nicipal curporation an unlimited power to levy 
taxes and raise money, aside from aud above 
whut may be necessary and proper fur legiti- 
mate municipal purposes; the grant of such 
unlimited power being incunsistent with sec- 
tion 3 of Article xt of the constitution, 
which requires thut the legislature, in organi- 
zing such corporations, ‘‘shall restrict their 
power of taxation, assessment, ewibartsa f 
money, contracting debts,”’ &c. Lbid. 


19. That section of the constitution does not 
contain a grant of power to the leyislature to 
organize Cities, but 18 » restraint upon that 
power. Ibid. 


20. A provision in the charter of a city that no 
tax shall be levied or money be burrowed be- 
youd what may be needed for legitimate mu- 
nicipal purpuses, withuut the previous sanc- 
tion of w majority of the votera, is not a hmi- 
tution upon its puwer tu levy taxes or contract 
debts, within the meaning of that sectiou of 
the constitution, The duty of imposing the 
proper limitation belongs to the legislature, 
and canuvt be trausferred to othera, —-Lbid. 


21, An amendment to the charter of the city of 
Kenosha, declared thatthe city council shuuid 
have power to levy ond cullect special taxcs 
fur any purpose (aside from what was spe- 
cially provided for in the original churter), 
which might be considered essential tu pro- 
mote or secure the commun iuterest of the 
city, or might burrow on the curporate credit 
of the city fur such purpeses, amy aum of 
money fur any term uf time, &c., but that no 
such tax should be levied or moncy burruwed, 
except in uccurdanct with a sectiun of the 
original charter, which provided that no such 
tux shuuld be levied, or money be borrowed, 
withuut the consent of a majority of the Fo- 
ters who should vote upon the question at a 
speciul erection tv be held for that purpose. 
Afterwards the city of Kenosha subscribed 
¥lou,.00 to the stuck of the Kenusha & Beloit 
Railruad Company, in pursuance of the vote 
of u majority of the legui voters of sad city, 
and issued scrip to the amount of $65,000 In 
part payment therefor, and levied a tax to 
provide fur the paymeuvt of suid scrip. In a 
suit by a tax-payer in suid city, to restrain the 
cullection of said tax, it was Aeld, that said 
ainendinent to the charter uf said city waa in 
conllict with section 3 of Article XI of the 
constitution ; thut the act of th city council 
in creuting suid debt, was unauthorized; and 
thut the cullection vf said tax should be re- 
struined, Ibid. 


22. Whether it follows that the scrip so isued 
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is void, the court does not, in this action, de- 


termine, Thid. 


25. An ordinance of the city of Milwaukee, in 


pursuance of its charter, forbidding under a 
penalty of not less than five, nor mure than 
ten dullars, the exposing of any luad of ha: 

fur sale iu certain wards without having suc 

load weighed by the attendant of an estublish- 
ed and sealed city hay scale, and obtuining 
frum him a certificate of the weight, (paying 
therefur a fee of twelve cents), is nut repug- 
nant tu the constitution uf this stute. Yates 
o. City of Milwaukee, 678 


CONTINUANCE. 


See Augnomenrt, 8. 


CONTRACT. 
See Equity, 3. 


. A party who procures an insurance upon bis 


own life, at his own expense, fur the benefit 
of his infant child, as an intended gratuity or 
voluntary provision fur such child, aud ulter- 
wards becumes uuwilling or unsble tu keep up 
the policy by paying the required premiums, 
may, while the policy eti]l remains in bis uwa 

ssivn, traaster the same by delivery, with 
the agseut uf the surance company, toa third 
person, tu be kept up by bi fur lus own ben- 
etit, he agreeing to pay the premiums thereon. 
Clark v. Durand, 228 


2, In an activa by such infant against such as- 


signee, to recover tue money paid ty the lat- 
ter by the iusurance company upon th death 
of the purty whose life wus ussured, such as- 
signee having kept up the pulicy until that 
tine at bin own expense, it wus Ac/d, tut the 
infant could nut recover, although it appeured 
that the assignee, ut the request uf the parent, 
had signed tue declaration made priur to such 
insurauce :.ud vp which the same was bused, 
as guardian for the infant, (though uever le- 
gally appuinted as such), and wus described 
in the policy us such guardian, avd hud signed 
@ receipt as such guurdian, for the muney paid 
tu Lim by the insurunce company. bia, 


3, In executory contracts to furnish articles for 


a specitic purpose, especially by muuuluctur- 
ers, there is an unplied warranty thut the ar- 
ticles delivered shall answer the purpose for 
ao. they were desigued, Fisk v. Tank e 

. 276 


4. In case of a warranty, direct or implied, 


where the article purchased proves deicctive 
or unfit for the use intended, the purchaser 
may, without returning it or offering tu teturo 
it, and without nutifying the veudur of its de- 
fects, bring his action fur the recuvery of 
dumuges, or if sued for the price, may set 
up und have such damages allowed tc jinn, by 
way uf recoupment, from the sum stipuluted 
tu be paid. Lbid, 
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5. The dictum in Gety v. Rountree, 2 Chandler, 
28, that where there is a warranty but no 
fraud, the vendee is not entitled, against the 
will of the veudor, to return the article and 
recover back the price paid, and that in such 
case his only remedy is by suit for damages, 
or by recoupment in case he is sued for the 
purchase money, is commented upon in this 
case. Ibid. 


6, Where a contract to furnish and put up en- 
gines suitable for s certain boat, contained a 
stipulation, that if the work should prove de- 
fective or fail, on a trial of twenty days, to 
answer the purposes intended, it should be 
made good by repairs of defects, the right of 
the purchaser to recover damages on account 
of such defects does not depend upon his re- 
turniug, or offering to return, the articles fur- 
nished, Ibid. 


7. Under such a contract, the right of the vendor 
or manulacturer to repair the defects was 
limited tosuch defects us disclosed themselves 
within the twenty days allowed for such ie 


8. Where the plaintiff in a suit on such contract 
offers proof tending to show that the machin- 
ery, when put in operation, did not answer 
the purpose for which it was intended, the de- 
fendunts have a right to meet that proof by 
evidence that it was the weakness of the boat, 
and oct their unskillful workmanship, which 
caused the failure in the operation of the ma- 
chinery. Ibid. 


9. A stipulation in such contract to furnish 
‘‘mechinery adapted to, and suitable for the 
boat, and that would drive her from 12 to 15 
miles per hour,” dves not import any wurran- 
ty, by the vendors, of the strength and capa- 
city of the boat to endure the weight, shocks, 
and friction of the machinery when in motion, 
but an obligation only to furnish machinery 
adequate to run a boat of such size and dimen- 
sions at the proposed speed, the purchaser tak- 
ing the risk whether the boat is sufficient! 
strung for such machinery. : 


10. If the machinery furnished under auch con- 
tract was not delivered as soon asthe contract 
required, and then proved defective and in- 
adequate for the purpose, after the trial pro- 
vided for in the agreement, and the ee 
refused to made the repairs neceasary to 
adapt the machinery to the purpose intended, 
the rule of damages is the difference in value 
between the machinery furnished and that 
called for by the contract, adding thereto the 
expenses which the vendee has actually in- 
curred in his business as 8 consequence of the 
feilure of the defendants to perform their 
contract, which would include the wages and 
board of the officers and crew for the time 
they necessarily remained idle during the de- 
lay in furnishing the machinery, and during 
the time lost by breakages while testing the 
same, and during such reasonable time as 
was required for repairing it, or for procurin 
new and suitable machinery in its stead, 1 


necessary, to which also may be added inter- 
est, Ibid. 


11. Where a person entered into a contract with 
the corporate authorities of a city, to fill upa 
lot, &c., in said city, end subsequently made 
an agreement with the owner of the lot to do 
the work for bim, and receive payment there- 
for upon delivering to him the atreet com- 
missioners’ certificate for such work: //dd, 
that such agreement was valid. Gee 0. Swain, 

450 


12. The commissioners of school and university 
lands made an order for the publication of the 
list of forfeited lands for a certain county, in 
a newspaper published therein by A, and no- 
tified A of said order, and requested him to 
do the work, but after such notice and re- 
quest, a malecny of the commissioners made 
and entered upon their book another order, 
directing the publication of said list in anoth- 
er paper, published in said county by B. No 
notice of the making of the second order, or 
of a revocation of the first, was given to A, 
who performed the work as directed, and re- 
ceived payment therefor frum the state. B 
published the list also, under the second or- 
der, und applied for a mandamus to compel 
the treasurer of state to pay his account there- 
for, which had been audited by the proper 
officer: /feld, that the commissioners could 
not relieve the state from ita contract with A 
by revoking the first order, without notifying 
him of the withdrawal of their propvsition 
before he had accepted it. State ex rd. Har- 
ney 0. Hastings, 596 


18. Held, also, that it was not material whether 


A had actually notified the commissioners of 
his acceptance of their proposal to him, or 
had done any act of acceptance, before the 
second order was made, if he did accept their 
Lobe within a reasonable time after it was 
made, and before be had any notice of its re- 
vocation. Ibid, 


CONVEYANCE. 


1. Though a deed be made to spety by a wron 
baptismal or christian name, the grant is 
and the title vests in the intended grantee. 
The uncertainty as to the person of the tee, 
does not, in such case, appear upon the face 
of the deed, but is caused by extrinsic evi- 
dence, and is therefore susceptible of explan- 
ation or removal by parol proof. Staak e. 
Sigekow, - 23h 


2. The title of such grantee is not affected by a 


deed of conveyance of the land made by a 
stranger in the name by which such grantee 
was wrongly designated, although the party 
receiving such deed, while knowing that thu 
stranger was executing such devd in a name 
not bis own, was ignorant that there was 8 
mistake of the christian name iv the first 
mentioned deed, and ignorantly supposed thet 
such stranger had authority from the true 
owner of the land to convey the same, und 
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under that belief paid him the full value 
thereof. : ' [bid. 


3. A deed need not show on its face the limits 


or quantity of the real estate granted, if it re- 
fers to certain known objects by which such 
limits oy be readily ascertuined. Coats v. 
Taft et al., 383 


4. Where a deed described the land conveyed 


therein, us ‘‘a part of the east half of the south- 
west quarter of scction 5, town 8, range 8, be- 
ginning on the south line of said section 5, on 
the east side of the bottom land of the creek, 
Jar enough up the bank to ruise a nine foot head 
toa mill standing by the bridge on section 8, 
thence up the bottom land one hundred rods, 
to include all the bottom lund on both sides 
of the creek, within the above mentioned 
bounds: Afeld, that the decd conveyed the 
bottom lands on each side of the creek for the 
distance of one hundred rods up the same 
from the place of beginning, which would be 
flowed by a nine foot head of water at the mill 


therein referred to, but did not grant a right 
to flow any lands of the grantor Wing beyond 
the distance of one hundred rods in that di- 


rection, although such lands would be flowed 
by a nine foot head of water at the mill. Jd. 


COSTS. 


See Practics, 3. Wirnuss Fass. 


COUNTER CLAIM. 


A counter claim, unless denied, is admitted. 


1. 


i) 


oo 


Moyer v. Gunn. 385 


COUNTY COURT. 


See Jurispictior, 3, 4. 


COUNTY ORDERS. 


All moneys belonging to a county as such, 
and not held by it in trust, constitute one 
fund, out of which all its liabilities are to be 
paid. Montague v. Horton, 599 


. Where a county order which directed the 


treasurcr of the county to pay the amount 
thereof ‘‘out of the unappropriated money be- 
longing to said county for jail purposes,” had 
been duly presented for payment: //«/d, that 
the owner was entitled to payment thereof out 
of any funds belonging to the county, prior to 
the payment of any county orders subsequent- 
ly presented. Ibid. 


A ia who holds a county order, is a mere 
cre 


itor at large of the county, and until judg- 
meut is rendered thereon, and execution re- 
turned unaatisfied, cannot, by injunction or 
otherwise, disturb the county in the exercise 
of its general right to dispose of its papery? 


Vou. XII—47 


Ve 


2. 


3. 


i) 


8. 


4. 
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CORPORATIONS. 


See Cities, Rarizroaps. 

Where a contract is made with a corpora- 
tion by a wrong name, a suit may be main- 
tained thereon by an assignee of the contract, 
the complaint alleging that the contract was 
made with the corporation by such wrong 
name. /tacine Co. Bank t. Ayers, 51z 


The complaint in a suit brought in a corpor- 
ate name, need not aver the plaintiff to be a 
corporation. Central Bank of Wisconsin ov. 
Knowlton et al., 624 


It is not nece in a pleading to aver that 
& corporation whose name only has been 
changed, retains, under its new name, its 
former rights. Kimball v. Spicer, 68s 


CRIMINAL LAW. 


The caption of an indictment was as follows: 
“Ata term of the circuit court for the county 
of Portage iu the state of Wisconsin, begun 
and held at the court house, in the village of 
Plover, in the county of Po e aforesaid, 
(stating the time when, and the judge by 
whom ssid term was held), the jurors for the 
grand jury for the state of Wisconsin afore- 
said, good and lawful men, duly summoned, 
empaonelled, tried and sworn, inquiring in 
and for the body of the county of Portage 
aforesaid, on their oaths aforesaid, do pre- 
sent:” Jfeld, thatit was sufficient. Benedict 
v. The State, 313 


. Where o defendant in a criminal action has 


any exception to take to the proceedings on 
his trial in the circuit court, arising out of any 
matter which does not regularly appear in 
the record, he should make and file his bill of 
exceptious, which, being allowed by the judge, 
becomes a part of the record, or, if it be a 
proper case for a report to this court, under 
the statute, should see that such exceptions 
are embodied therein; otherwise this court 
cannot judicially know that such matters of 
exception exist. Ibid. 


Every judgment or sentence of imprisonment 
in the state prison, must direct that the con- 
viet be punished by confinement at hard labor, 
and also by solitar smpemonmieat (for such 
term as the court shall irect, not exceeding 
twenty days at one time); and if the sentence 
is silent as to such hard labor or such solit 
imprisonment, it is erroneous. Toid. 


A statement in the record that the court gave 
the prisouer the following sentence, ‘‘ That 
you now be remanded back to jail, and that 
the sheriff do convey vou to the state prison, 
and then and there to be confined during your 
natural life,’’ purports to be merely a memo- 
randum by the clerk of the language addreas- 
ed by the judge to the defendant, and cannot 
bereceived as the record of the judgment of a 
court in a criminal proceeding. l 
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5. Insuch a case, the proper practice is for the }18. To sustain an indictment & person 
appellate court to remit the record to the court | charged as an acceasary before the fact to the 
below! with a direction that it proceed to give | commission of a felony, it isn for the 

judgment upon the conviction psig Be state to establish the guilt of the principal 

aw. id.| felon, as well as that the defendant was an 

* aecessary; and confessions of the principal 
that he committed the crime, are not admisei- 
ble as evidence of his guilt, upon the trial of 
the a such confessions being, as to 


6. Where one of the counts in an indictment, 
otherwise in due form, charged that the de- 
fendant ‘‘did suffer games at cards to be 


ccessary 

played for gain, by means of cards, then and| the latter, only hearsay. Ogden t. State, 
there used as a gaming device, in his house, 7 532 
&e.;”? and another count, otherwise in due|14, This Court cannot take notice of proceed- 


form, charged that the defendant ‘did suffer 
the games of ecuchre and poker at cards, and 
with and by means of cards, then and there 
used as a gaming device, to be played for gain 
in hig house, &c.:” Held, that such counts 
were , under section 4 of chapter 117 of 
the General Laws of 1858. Statler. Lewis, 434 


ings had upon the trial of a criminal action, 
although the minutes of them, as taken b 
the clerk or judge, are returned by the cler 
as @ part of the record. They must be em- 
braced in a bill of exceptions in order to be- 
come a part of the record or be entitled to 
notice.  Peglow 2. The State, 534. Sarae 
point, Franz 0. The State, $8 
7. The statute does not authorize the judge of a 
circuit court to report acase to the supreme 
court for its decision of a question of law ari- 
sing therein, unless the person on whose trial 
ee question arose was convicted of an offense. 
State vo. Aneifie ct al., 489 


15. A statement in the record in these words, 
‘«Prisoner in court, and sentenced by the court 
as follows: That the said F——-P—— be sen- 
tenced to state’s prison,’”’ &c., purports to be 
merely a recital or memorandum by the clerk, 
and cannot be regarded as the record of 8 
judgment of acourt. Peglow 0. The Stutc, 584 


de 


. The objection that one of the grand jurors 
who found an indictmunt, was an alien, can- 
not be taken aaa bRe of after a plea to the 

, Imerits, although the disqualification was not 

known to the Aetedant until after such plea 

was filed. Byrne ct al. ». The State, 519 


16. If a sentence of imprisonment in the state 
prison omits to direct that the convict be pun- 
ished by confinement at hard labor, it is erro- 
neous. Ibid. 


17. In such a case this court remits the record 
td ihe oars west with a aescuee that it 
proceed to give ju ent upon the conviction 
according laws as ee Ibid. 


o 


. The words ‘‘any person not having all the 
qualifications of nn elector,’ aa ased in eec. 
42, chap. 169, R.S., 1>5~, mean any person 
di , inca ted or disentitled to vote, 
from any of the causes fixed by law, and refer 
to the condition of the person at the time his 
vote is received. Ibid. 


13. A sentence in these words, ‘The court sen- 
tences the prisoner as follows: that the said 
F—— F—— be punished by confinement in 
the state prison,” &c., though lacking in 
formality, purports to be the judgment of the 
court, and is sufficient. Franz 0. The State, 
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19. The statute which provides that where o 


10. It is not necessary, in an indictment against 
inspectors of an election, uuder the above sec- 
tion, to aver that the person from whom the 
vote was received, did not take the oath pre- 


scribed by section 36 of chap. 7. 


11. A count in an indictment charging that the 
inspectors of an election did knowingly re- 
ceive, and sanction the reception of, an ‘Regal 
vote, ig not objectionable for duplicity. Where 
8 statute makes either of two or more distinct 
acts connected with the same genersl offense, 
and subject to the same measure and kind of 
punishment, indictable separately and as dis- 
tinct crimes, when committed by different 
persons or at different times, they may, when 
committed by the same person at the same 
time, be coupled in one count as conatitutin 
one offense. Tbide 


1%. Whether a person offering to vote has a wa- 
ger depending upon the result of the election, 
1a @ mixed question of law and fact, in passin 
upon which the a) pele act in a quasi judi- 
cial capacity, and if they discharge that duty 
in good faith to the best of their ability, they 
are not criminally responsible for an error of 
judgment or mistake of law. Thid, 


mortal wound shall be given in one county, 
by means whereof death shal) ensue in anoth- 
er, the offense may be P perterty in either 
county, is not in conflict with that provision 
of the constitution which secures fo a person 
accused the right to atrial by a jury of the 
county or district wherein the offense was 
committed. Dixon, C. J., dissenting. The 


State vs. Pauley, 537 


20. Where a mortal blow is strack in one coun- 


ty, and death ensues therefrom in another, that 
court, in either county, which first takes cog- 
nizance of the offense, has exclusive jurisdic- 
tion thereof, and no other court can scquire 
any jurisdiction of it, except by » change of 
venue as provided by statute. Drxoy, o J 
dissenting, Ibid 


21. The presumption of guilt arising from the 


unexplained posscasion of property recent! 

stator, is one of fact and a of ba nor of 

law and fact combined. Gravese. The State, 
591 
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22. The force of such presumption is not affect- 


ed by the fact that the line between two states 
iatervenes between the place where property 
was stolen and that where it was (ease ioe 
mediately afterwards, in the unexplained pos- 
session of the person indicted for the nid 


23. A conviction for larceny will not be reversed 


because the court instructed the jury that 
such presumption was one of /aw, when it 
does not appear that the attention of the judge 
was called to the form of the expression 
adopted by him, or that any specific instruc- 
tion on that point was asked by the counsel 
for the prisoner. Ibid. 


24. The record in this case not purporting to 


=) 


2. 


$° 


- 


contain al/ the charge given to the jury, this 
court may presume that, in omitted portions 
of it, the circuit judge properly explained the 


nature of the presumption, leaving the ju 
to determine ity pare e hid. 
D 
DAMAGES. 


. In a suit by A to rescind a contract made by 


him with B, for the purchase of B’s half of 
certain school land certificates which had been 
bought by them jointly, and which were, af- 
ter the making of such contract, discovered 
to be void, it was Aedd that if in the meantime 
A had acquired a good title to the lands by 
buying outstanding valid certificates therefor, 
at a less price than he had agreed to pay B 
for the invalid ones, the proper measure of 
relief would be the deduction of one-half the 
sum paid by A to perfect his title, from the 
amount of the purchase money agreed to be 
paid by him to B, Hurd v. Hall, 112 


In case of a warranty, direct or implied, 
where the article purchased proves defective 
or unfit for the use intended, the purchaser 
may, without returning it or offering to return 
it, and without. notifying the vendor of its de- 
fects, bring his action for the recovery of 
damages; or if sued for the price, may set 
up and have such damages allowed to him, by 
way of recoupment, from the suin stipulated 
to be paid. Fisk v. Tunk et ul., 276 


Where a contract to furnish and put up en- 
gines suitable for a certain boat, contained o 
stipulation, that if the work should prove de- 
fective or fail, on a trial of twenty days, to 
answer the purposes intended, it should be 
made good by repairs of defects, the right of 
the purchaser to recover damages on account 
of such defects does not depend upon his re- 
turning, or offering to return, the articles fur- 
nigtiode Thid. 


If the machinery furnished under such con- 
tract was not delivered as soon as the contract 
required, and then proved defective and in- 
adequate for the purpose, after the trial pro- 
vided for in the agreement, and the vendors 


= 
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refused to make the repairs necessary to 
adapt the machinery to the purpose intended, 
the rule of damages is the difference in value 
between the machinery furnished and that 
called for by the contract, adding thereto the 
expenses which the vendee has actually in- 
curred in his business as a conse of the 
failure of the defendants to perform their 
contract, which would include the wages and 
board of the officers and crew for the time 
they necessarily remained idle during the de- 
lay in furnishing the machinery, and during 
the time lost by breakages while testing the 
same, and during such reasonable time as 
was required for repairing it, or for procuring 
new and suitable machinery in its stead, if 
necessary, to which also may be added oO 
ai : 


Jé seema that in trover for deeds or other evi- 
dences of title to land, where the tele itself is 
unaffected by the conversion, and the deed or 
other instrument has been lost or destroyed 
through the defendant’s mistake or slight 
negligence or omission, the proper measure of 
damages would be, such sum as would recom- 

nse the plaintiff for any actual loss he may 

ave sustained, and for his trouble and ex- 
pense in going into a court of equity or else- 
where, to establish and perpetuate the evi- 
dence of his title; but if it should appear that 
the taking or destruction was wanton or mali- 
cious, or that the defendant still pussessed 
the deed, and stubbornly or vexatiously re- 
fused to surrender it, the jury might give 
such further damages, by way of punishment 
to the defendant, or in order to compel the 
return of such deed, as in their judgment the 
circumstances might require. Per Dixon, C. 
J. Mowry co. Wood, 413 


DECEDENTS, ESTATES OF. 


. The remedy provided by chapter 101 of the 


Revised Statutes of 1853, for creditors having 
claims against the estates of deceased persons, 
Sears in itscharacter. Price v. Diet- 

ich, 626 


No action can be maintained upon a claim 
which has been allowed by the county judge, 
or by the commissioners appointed by him to 
examine and adjust claims against the estate 
of the deceased, in accordance with the stat- 
ute, unless, after an order of distribution has 
been made by the county judge, the adminis- 
trator refuses or neglects to pay according to 
the order, in which case he becomes person- 
ally liable. Ibid, 


The allowance of a claim by the county judge, 


or by said commissioners, has the force and 
effect of a judgment. Ibid. 


DEPOSITION. 


. dt seems that the deposition of a witness taken 


in this state is not admissible in evidence, if 
the certificate of the officer before whom it 
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was taken, states as the only reason for taking 
it, “that the deponent is going out of the 
state,” although the party offering the depo- 
sition testifies on the trial that the witness 
pire still abseut from the state. Aobdine v. Lie 
coln, 


2. A deposition should not be suppressed or ex- 
cluded for want of a venue or statement of the 
place where it was taken, either In its caption 
or in the certificate of the commissioner before 
whom it wastaken. tebe. Jank eal., 276 


3. It is no objection to « deposi lon that it wae 
reduced to writing by the deponent instead of 
the commissioner before whom it was ean 


4 Acopy of acontract between the deponent 
and one of the parties to the suit, annexed to 
& deposition asan exhibit, is not admissible in 
evidence against such party, unless the non- 
production of the original is sufliciently ac- 
counted for; but the exhibit muy be reject- 
ed, und the testimony of the witness as to 
other matters be received. Ibid 


5, It is a general rule, that depositions reduced 
to writing by the deponent, or by a party to 


the suit, or some third person, in advance of 


the examination before the proper officer, or 
copied from such previously written state- 
ment, must be rejected; but where the de- 
peneet is a party defendant to a suit, with the 
act of partnership between him and the other 
defendant admitted by the plesdin , 2 paper 
signed by him, and annexed to his deposition, 
as containing a correct statement of a verbal 
cuntract made between such partnership and 
the plaintiff, may properly be received in evi- 
dence as an admission in writing by one of the 
partners, of the terms of such contract, al- 
though it appear that such paper was written 
by the plaintil, and sent to the witness before 
his examination; that fact, at most, only go- 
ing to the credit of the witness. hae, 


DISMISSAL OF ACTIONS. 


~ 


. Where the mortgagees of arailroad commenced 
a suit for the foreclosure of their mortgago, 
and obtained an order appointing a receiver 
to take possession of the road, &c., and an ap- 
peal was taken from the order by the com- 
pany and others in possession of the road, and 
the proceedings in the circuit court stayed b 
the execution of @ proper undertnking, and, 
before the decision of such appeal in this 
court, said mortgagees directed the clerk 
of the circuit court to enter a discontinu- 
ance of the foreclosure suit, and served a 
copy of the order of discontinuance upon 
the defendants in that suit, with notice that 
the suit was discontinued at the plaintiffs’ 
costs, aud offered to pay the defendants all 
their costs upon presentation of a taxed bill 
thercof, and also to appear before any taxing 
officer, at such time as the defendants might 
designute, to attend to the taxatiun of the same, 


and stipulated in said notice that the order of 


the circuit court appointing a receiver, from 


— 


~ 


8. 
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which said appeal had been taken, might be 
rescinded and cancelled at the plaintitis’ costa, 
and also offered to pay the costs of the appeal 
upon presentation of a taxed bill thereof: 
Held, that even if the circuit court still retain- 
ed jurisdiction of tho case, so that it might 
make sn order therein for the protection of 
the rights of all the parties (a question this 
court does not decide), still the plaintiffs there- 
in could claim no further benefit from such 
suit, but must go out of that court upon such 
terms as the court might see fit gfe eee 
Spaulding eo. Milwaukee & Horicon road 
Company, ; 607 


. Held, also, that the appes! to this court would 


fall upon the discontinuance of said suit in the 
circuit cuurt, and that an application of the 
company to this court for an injunctional or- 
der, forbidding certain persons who had, aft- 
er said appeal, obtained possession of the road 
and were operating it by virtue of certain legal 
proceedings in the U. S. District Conrt, from 
loterfering with or exercising any control 
over said road, could not be granted. Ted. 


E 


ELECTIONS. 
See Crimiwar Law, 8, 9, 10, 11, 12. 


. Av act of the legislature authorized the vo- 


ters of a county to decide by ballot whether a 
part of its territory should be annexed to an 
adjoming county, On the hearing of an al- 
ternative mandamus, sucd out to compel the 
register of such adjoining county to record a 
deed for land situate in the territory whuse 
annexation was the subject of such vote, it 
was held, that the register, in deciding wheth- 
er his duty required him to record the deed, 
might rely upon the official canvass of the 
votes given at such election; but that such 
official canvass was not conclusive, nod the re- 
lator might impeach its correctness. State 
ex rel, Spaulding vc. Elwood, 351 


The act referred to, provided that at said 
election the electors might express their chvuice 
by voting ‘For detachiny R—,”’ or ‘‘ Against 

taching R——," on separate ballots, to be 
pepo in a box used fir such ballots only : 
Held, that a return to such writ of mavdamua, 
stating that at said election a majority of the 
legal votes cast upon said question, was 
“Against detaching R——,” and specifying 
the whole number of votes cast, and the num- 
ber which were cast ‘‘ For detaching R——," 
and the number which were cast ‘‘Ayainst 
detaching R——,”” was sufficiently certain and 
specifte to inform the relator of the respond- 
ent’s ground of defense. bid. 


Held, also, that separate poll lists should have 
been kept, of all persons voting upon that 
uestion at said clection, but 4./, frerther, 
that the votes of certain towns, in which no 
such separate poll list was kept, should not, 
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for that reason, be rejected, but that the real 
will of the clectors, as expressed by their bal- 
lots, should be carried into effect, notwith- 
standing such informality or neglect of duty 
on the part of the officere conducting said 
election. Ibid. 


4. Iield, further, that the expressions in said 
act as to the form of the ballots, were not im- 
perative, and that certain ballots which were 
cast at said election for ‘‘R—— attached,” 
for ‘‘R—— detached,’ ‘‘For division,” and 
“Against divison,” and which were counted 
by the canvassers as they supposed them to 
have been intended, should not be rejected 
because not in the form prescribed by the act, 
but that when the intention of a voter can be 
clearly ascertained from the ballot itself, with 
the aid of extraneous facts of a public char- 
acter connected with the election, such inten- 
tion should have effect, and the vote be count- 
ed accordingly. Ibid. 


5. An act of the legislature authorized the 
electors of a certain county to vote, at the an- 
nual election on the first Tuesday in April, 
upon the question of the removal of the coun- 
ty-scat of said couaty, and provided that the 
votes cast upon that question at such election 
should be canvassed, &c., by the same otticers 
and ut the same time and in the same manner 
provided by law for canvassing, &c., the re- 
Bult of elections fur state or county officers, 
and that such result should be reduced to 
writing by the canvassing officers, and certi- 
fied by them to be true and correct, and re- 
corded by the clerk of the board of supervi- 
sors in a county record book in his office. 
Tid, that the egislature intended that the 
votes cast upon said question at such election 
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spondent could not lawfully remove his office, 
&c. Held, on demurrer, that the return was, 
in effect, an admission of the incorrectness of 
the certificate of the board of canvassers, 
and that a peremptory mandamus shonld be 
awarded for tie removal of said office to 


EQUITY. 


See CompznsaTION FOR PROPERTY TAKEN FOR 


Pusuic Uses, 8,7. Mortaace or Rear Es- 


7vaTz, 1, Partnessuipr, 1, 2, 8, 4. 
1. A bill in. nity, for the purpose of obtaining 
@ new trial of an action at law, or enjoin- 


ing the collection of the judgment therein, 
was properly dismissed by the court, where 
no evidence was pridueed: showing, or tend- 
ing satisfactorily to show, that the complain- 
ants had a good defense to the action at law, or 
that the judgment was contrary to equity; 
although it appeured that the action at law 
was improperly brought to trial by the plain- 
tiff therein, in violation of a known verbal 

ecment between the attorneys on both 
sides for its postponement, whereby the de- 
fendants in such action, and their attorncys, 
were prevented from being present at the 


trial, or offering any evidence in support of 
their plea to such action. dAbleman 4 al. 2. 
oth e al., ‘ 81 


2. Asto the amount of proof which should be 


required, to show that injustice has been done 
by a judgment so obtained, the same rule 
should prevail in a procceding in equity for a 
new trial merely, which prevails in a court of 
law. Ibid. 


should be canvassed by the county board of | 3. In 1854 A and B made an entry, at the office 


canvassers, on the Tuesday following said 
election, when the votes for chief justice were 
canvassed, State ex rel. Gates v. Fetler, 566 


. An alternative mandamus, sued out to com- 
pel the clerk of the circuit court of said coun- 
ty to keep his office at A——, alleged that at 
such election a majority of the votes cast up- 
on the question was in favor of the removal 
of the county-seut to A——, but that the board 
of canyassers had refused to count the votes 
of certain precincts in said county, which bad 
given a majority of 157 votes in favor of such 
remoral, on account of alleged defects in the 
returns of the votes cast therein, and bad can- 
Tassed the votes of the remaining towns or 
precincts, and certified that a majority of 56 
votes lind been cast at said election against 
euch retnoval. The return to the writ admit- 
ted that the board of canvassers had refused 
to count the votes of certain preciscts, as 
stated in the writ, on account of Riclatt the 
alleccd returns of the votes therein, but in- 
sisted that, inasmuch as the board of canvass- 
ers had made their certificate, us required by 
said uct, showing that a majority of the votes 
cast npon suid question at said election was 
ayainst such removal, and such certificate had 
beou recorded by the clerk of the board of 
supervisora, a8 in said act required, the re- 


of the commissioners of schvol und uuiversity 
lands, of lots 118, 120, 121 and 122, of a certain 
section Nu. 15, in Rock county, and received 
certificates therefor, and also purchased from 
the holders two certificates issued by said 
commissioners in 1550, fur lots 117 and 123 in 
the same scction, and a certificate issued by 
said commissioners in 1853, for lot 116 in the 
same section. ‘The certificates for lots 117 
and 128 were valid; but all the other certifi- 
cates were void, for the reason that the lots 
therein mentioned had been sold by said com- 
missioners, jn 1450, to other parties, and were 
again sold by them in 1553 and 1804, at pri- 
yate sale, on account of the non-payment of 
interest, without first having been offered for 
tesale at public auction, as required by law. 
Shortly afterwards A purchased from B his 
interest in all said certificates, and took an as- 
signment of such intercst at the price of $30 
bee acre for one-half of the land, after de- 

ucting the amount due to the state, both 
parties supposing, at the time of such assign- 
ment, that all said certificates werc valid, and 
A, although he knew that said lands had been 
sold by suid commissioners in 1850, being ig- 
norant whether said lands had been offered 
for resule at public auction or not: /icdd, that 
A’s ignorance that said lands bad not been of- 
fered, for resale at public auction by said com- 
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missioners, was such a mistake or ignorance 
of fact, as gave him a Eiko in equity to a re- 
acision of the contract. Hurd 0. Hi 112 


4. Dixon, C. J., was of opinion that A could main- 
tain his action for a rescision of the contract, 
on the grounda, also, of an implied warranty 
in the assignment of said certificates, that the 
same were valid, and of a failure of conside- 
ration for the money paid, or agreed to be 
paid to B, in that the instruments assigned 
were not school land certificates, as they pur- 
ported to be. bid. 


5. Held, aleo, that if, in the meantime, A had ac- 
quired a good title to all said lands, by buying 

e outstanding valid certificates, at a less 
price than he had agreed to pay B for the in- 
valid ones, the proper measure of relief would 
be the deduction of one-half the sum paid by A 
to perfect his title, from the amount of the 
perce money agreed to be paid by tee 


6. Astatement in a bill of revivor that the com- 
plainants therein are the heirs at law of the 
complainant in the original bill, who bas died 
intestate, is a sufficient allegation of heirship, 
without a more minute statement of the facts 
which show them to be such heirs. Gilletd et 
al. v. Robbins, 819 


7. A statement upon oath of the defendant, in 
his answer to a bill in equity, may be over- 
come by the testimony of two or more wit- 


nesses, to issions of the defendant incon- 
sistent with such statement. ” 
8. A bill for ific performance of a contract 


is addressed to the sound discretion of the 
oourt, and a contract, to be enforced, must be 
fair, just and certain, and founded on an 
adequate consideration, and if deficient in 
either of these requisites, 2 court of equity 
will not enforce it. Smuath al v. Wood et 

882 


? 


9. A and Bentered, at the U.S. land office, fort 
acres of land, upon e part of which C and 
bad been mining and taking out lead ore, the 
two latter having also purchased of one E 
another part of said tract for $2,500—ncither 
C, D nor E having any right to said land or 
the ore thereip. fter A and B made their 
entry, C and D claimed the land, representin 
that their diggings, and the lot bought of 
were included within such entry; and A an 
B then executed their bond to convey the land 
to C and D upon obtaining a patent for it, if 
it should appear that the lot bought of E was 
aituate thereon. The patent having been ob- 
tained, and it arpesriag to the lot purchased 
of E was situate upon the land, C and D filed 
a bill for a specific performance of the con- 
tract: fed, that the bond was without any 
consideration, and although under seal, could 
not be enforced. Ibid. 


10. Sundry persons subscribed sums varying 
from fifty cents to ten dollars, for the purpose 
of assisting the members of an unincorporated 
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musical association to erect a building for 
their use as a band. With these aod other 
funds, donated to or furnished by the mem- 
bers, a frame building was erected by the 
band on ground berens to A, (who was one 
of said subscribers, and also one of the band), 
under a lease for two years, which stipulated 
that the lessees, or a majority of them, might 
remove it at any time during said term. 
About a ycar after the building was erected, 
the association disbanded, and B, (one of the 
twelve persons who had composed the band}, 
purchased the interest of nine of the other 
members in the building, and threatencd to 
remove it. In an action by A and several 
other of said subscribers for an injunction 

ainst such removal of the building: //<ld, 

at such subscriptions were absolute gifts to 
the members of the band, and that the build- 
ing so erected was a chattel owned by them, 
as tenants in common, which they had a right 
to dispose of asthey thought proper. Higgins 
eal. v. Riddell, 5st 


11. Hed, alo, that if A might otherwise have 
had a right to interfere with the dispositicn of 
the building in opposition to the wishes of B, 
who owned 10-12 of it, the terms of the lease 
precluded him from objecting to the removal 
of the building from his lot. Ibid. 


12. Before the adoption of the Code of Proce- 
dure, a court of equity would interfere, br 
injunction or otherwise, to restrain or control 
the proceedings of subordinate cberals, or 
the official acts of public officers, only when 
such acts or proceedings affected real estate, 
and would lead to irreparable injury to the 
freehold, or to the creation of a cload upon 
the title, or where they would lead to a mal- 
tiplicity of suits; and the Code has not en- 
larged the power of such courts 1n this re- 
spect, except in reference to temporary in- 
junctions during the pendency of a litigation, 
which may now be granted, whether the action 
was formerly denominated legal or equitable. 
Mi v. Horton, 599 


13. A n who holds a county order is amere 
creditor at large of the county, and until judg- 
ment is rendered thereon, and execution re- 
turned unsatisfied, cannot, by injunction or 
otherwise, disturb the county in the exercise 
of its general right to dispose of its Proper. 


EVIDENCE. 


See Partxenrsuip, 1, 2, 3, 4. 


1. Where it became pecemery on a trial, for 


the plaintiffs to produce and offer to the de- 
fendant a certificate of the recciver of an in- 
surance pes showing the allowance of a 
claim for loss of certain salt, shipped by plain- 
tiffs to defendant, and lost in a storm, and the 
plaintiffa, on the trial, produced the certificate 
of said receiver, showing the allowance of a 
claim, but stating that it was for loss and 
damage by fire, on a marine policy, and there 
was some evidence before the jury tending 


12 


_ 


ue 


a 


Ld 


. Where asale of 
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to show that the certificate was the identical 
one issued for the loss of said salt: Held, 
that the recital in the certificate as to the 
cause of the loss, was not conclusive evi- 
dence that the claim certified to did orig- 
inate in a loss by fire, and an instruction to 
that effect, asked for by the plaintiffs, should 
have been given. Ranney dal. v. Higby, 61 


. Parol evidence is not admissible to contradict 


or vary the terms of a written agreement. 
Downe v. White, 176 


. Where an issue is made between the plaintiff 


in an attachment suit and a garnishee, upon 
the answer of the latter, ¢¢ eeems that such an- 
swer is never admissible in evidence on the 
trial of such issue; but where, under the law 
allowing parties to be witnesses io their own 
bebalf, the garnishee caused his own deposi- 
tion to be taken and read on the trial of such 
issue, there was clearly no error in excluding 
his answer as evidence. Acep 0. Bandersonnsa 
8 


. Evidence tending to establish fraud, must be 


submitted to a jury in such s manner as leaves 
them free to determine its effect. (Gillet 0. 
Phedpset al, 892 


. The acts and statements of a vendor, before 


issible in 


Ibid. 


and at the time of the sale, are 
evidence to show his fraudulent intent. 


. The intent of the vendor of goods to hinder 


and delay hia creditors, does not affect the 
title of the vendee, without proof that he had 
notice of that intent. Ibid 


is sought to be im- 
peached as fraudulent against the creditors 
of the vendor, facts tending to show that 
the vendor procured the goods from such 
creditors by false Hs goegae gir with an in- 
tention to defraud them, and that his vendee 
was aware of, and had participated in, that 
fraudulent pu , are admissible as circum- 
stances from which, in connection with other 
evidence, the jury may infer that such sale 
was made in execution of the previous fraud- 
ulent design. Ibid, 


. Where the vendee, before the creditors sued 


out their writs of attachment, offered to trans- 
fer the goods to them, if they would release 
him from his liabilities for debts incurred b 

the vendor in the purchase of the 8 (suc, 

liabilities being much less than the nominal 
price which he had agreed to pay for the 
goods), evidence of such offer was aided 
ruled out, as not tending to establish the ren 
faith of the sale. bid. 


. Whether parol evidence is admissible to vary 


the terms ofa written agreement, when the 
question arises between one of the parties to 
it and a stranger, guere. Racine County Bank 
o. Lathrop, 466 


10, To sustain an indictment against a person 
t to the 


charged as an accessary before the fac 
commission of a felony, it is neceassary for the 
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state to establish the guilt of the principal 
felon, as well as that the defendant was an ac- 
cessary; and confessions of the principal that 
he committed the crime, are not admissible 
as evidence of his guilt, upon the trial of the 
acceasary, such confessions being, as to the 
latter, only hearsay. Ogden v. The State, 532 


11. Where a promissory note is indorsed by the 


rs 
. 


2. 


ayee, and also by another , the le 
is crence from thre engl ark Ors is ee 
the payee is the first indorser, but paro! evi- 
dence 1s admissible to prove the circumstances 
attending the indorsement by such other par- 
ty, which may give him the character of a 
prior indorser in respect to the payee. Cady 
0. Shepard O3y 


EXCEPTIONS, 


Where a defendant ina criminal action has 
any exception to take to the proceedings oa 
his trial in the circuit court, arising out of any 
matter which does not arly appear in 
the record, he: ineris ast ane le ~~ a 
exceptions, which, being allowed by the ju 
basses a part of ibe, record, or, if Ht be a 
roper case for a report to this court, under 
the statute, should see that such exceptions 
are embodied therein; otherwise this court 
cannot judicially know that such matters of 
exception exist. Benedict 0. The State, 818 


A judgment will not be reversed on account 
of the refusal of the court to grant a new trial, 
unless the refusal was excepted to. ebeter 
oe. Modlin e al., 868 


8. Where the record does not show that such 


exception was taken, the affidavit of counsel 
will not be received to supply the defect, es- 
pecially while the judge before whom the trial 
was had, is living. Ibid. 
EXECUTION. 
See Parmeny, 3. 
Suppremenrary Procseprxes, 1. 
FAILURE OF CONSIDERATION." 


See Equiry, 8. 


Where one partner, without the consent of his 


copartner, mortgaged an undivided half of 
certain partnc ip property, to secure his 
own separate debt, and a third party pur- 
chased such property, and promised to pa 
the mortgagee one-half its valuo, but was af- 
terwards compelled to pay the full value 
thereof as garnishee, under an attachment 
sued out bya creditor of the firm, it was 
held, that the consideration of his promise to 
pay tho mort had wholly failed, and the 
romise could not be enforced. Sauntry ve. 
iP; 364 
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¥F 
FINDING. 


See Auzwpuant, 5. 
Assicnuss? FoR Bawsrit op Cagpirors, 3. 


FOREIGN LAW. 


1, The courts of this state will not take judicial 
notice of the laws of other states, but in the 
absence of any proof to the ener): will pre- 
sume them to be in accordance with our own. 

Walsh v. Dart, 685 


2, By the law of this state bills payable at sight 
are entitled to three days of grace, and ina 
suit in a court of this state against the indor- 
ser of such a bill, payable in the state of New 
York, the court must presume, unless there 
is proof to the contrary, that the bill was en- 
titled to days of grace by the low of that state, 
and hold that a protest of such bill for non- 
payment on the day it was first presented to 
the drawees, was premature and iusuflicient 
to charge the indoreer. Ibid. 


FRAUDS, STATUTE OF, 


Sce Pantyrnsuip, |, 2, 3, 4. 


FRAUDULENT SALE. 
See Prgapines, 6, 


1. Where, in an action by the vendee of goods 
ainst creditors of the vendor, whu had seized 
the goods under writs of attachment, as the 
vendor’s property, evidence had been given 
of facts tending to shuw that the sale was 
fraudulent as to creditors, an instruction to 
the jury that such facts, if proven, “were evi- 
dence of fraudulent intent,’ was liable to be 
understood by the jury as meaning that such 
facts, if ‘proven, were sufficient evidence of 
such intent, and was, therefore, calculated tu 
mislead them. Gilkto. Phelps etal., 892 


An instruction to a jury, ‘‘that the terms of 
a sale (which was partly on a credit of onc and 
two years] were in part calculated to hinder 
and dolay creditors; that the law presumes a 
man to intend that which must puturally be 
the consequence of his acts; and that if they 
were satished that at the time of the sale the 
vendee had knowledge of the insulveucy of 
the vendor, then his purchase was fraudulent 
as against such creditors,” was erroneous, be- 
cause it was liable to be understood us declar- 
ing that the vendee must be presumed to have 
intended to delay the ereditors of the vendor, 
if such was the effect of his purchase, al- 
though it should not appear that he knew that 
the vendur was insolvent; und because the 
facts referred to in the instruction, although 
indicative of a fraudulent intent, should 


. Where a sale of 


INDEX. 


have been submitted to the jury, to be con- 
sidered by them, in connection with all the 
other evidence, in determining the intent of 
the parties, Lbid. 


3. Evidetice tending to establish fraud, must be 


submitted to a jury in such a manner as leaves 
them free tu determine its effect. . 


4. The acts and statements of a vendor, before 


and at the time of the sale, are admiasible in 
evidence to show his fraudulent intent. Jd. 


5. The intent of the vendor of goods to hinder 


and delay his creditors, does not affect the 
title of the vendee, without proof that he had 
notice of that intent. Ibid. 


ds is sought to be im- 
peached as fraudulent against the creditors of 
the vendor, facts tending to show thet the 
vendor procured the goods from such credi- 
tors by false representations, with an inten- 
tion to defraud them, and that his vendee was 
aware of, and had participated in, that fraud- 
ulent purpose, are admissible as circumstances 
from which, in connection with other evidence, 
the jury may infer that such sale was made 
in execution of the previous fraudulent oa 

i Lhid. 


sign. 


7. Where the vendee, before the creditors sued 


out their writs of attachment, offered to trans 
fer the goods to them, if thev would release 
him from his liabilities for debts incurred b 

the gendor in the purchase of the goods vasek 
liabilities being much less than the nominal 
price which he had agreed to pay for the 
gouds), evidence of such offer was properly 
ruled out, as not tending to estabiish the zoud 
faith of the sale. Toi. 


G 
GARNISBEE. 


See AtracuMmeEnr, 2, 4. 


H 
HABEAS CORPUS. 


Where a petition for a Aalaa corpus alleges 


that the petitioner is confined in jail on an 
execution against his person, which was issued 
irrcgularly, or in an action in which the peti- 
tioner was not liable to arrest, the return of the 
Jailer is sufticient, if it shows that the peti- 
toner is held by virtue of an execution ayainst 
his person, which is valid upon its fuce, and 
which is produced and a copy of it annexed 
to the return; and the petitioner should al- 
lege, by way of answer or avoidance, avr 
facts which would show that the imprison- 
ment, though apparently lawful, is really pot 
so. Jnre Moury, 52 
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HOMESTEAD. 
See Marrizp Wowks, 1, 2. 


The assignment by a married man of a lease of 
a lot, and his sale of the dwelling house on 
the lot, occupied by him as a homestead, are 
Dot within the disability imposed upon the 
husband, by section 24 of chapter 184 of the 
Revised Statutes of 1553, in respect to the 
alienation of a homestead without the signa 
ture of the wife. Plattor. Cady, 461 


HUSBAND AND WIFE. 


See Margizn Woman. 


I 
IMPRISONMENT ON CIVIL PROCESS. 


Upon a judgment for damages for the wrong- 
ul and fraudulent misapplication and conver- 
sion of school land certificates, deposited as 
security for a loan, an execution against the 
person may be issued, efter the return of an 
“execution against property, unsutisfied in 
whole or in part. e defendant in such a 
case is not entitled to exemption from impris- 
onment under section 10 oF Article I of the 
constitution of this state, which provides that 
**no person shall be imprisoned for debt ari- 
sing out of or founded on a contract, expressed 
or implied.” Jn re Mowry, 52 


INJUNCTION. 


See Compznsatioy For PROPERTY TAKEN VOR 
Postic Uses, 3, 7. 
Crttgs, 10. 
Equity, 1, 10, 11, 12, 13. 


INSTRUCTIONS TO JURY. - 


See Account, 8, 
Cumunat Law, 23, 24. 
Frauvovcest Sate, 1, 2, 3. 
Ixsurance AGAINST Fine, 1, 
Parent, 2. 


INSURANCE AGAINST FIRE. 


1. In an action upon a fire policy, the court re- 
fosed to instruct the jury that any increase of 
the risk after the insurance was effected, by 
means within the control of the assured, ren- 
dered the pulicy void; the policy containing 
an express condition to that effect, and there 
being some evidence tending tu show a breach 
of the condition: J/eld, that the instruction 
should have been given. Dodge Uo. Mutual 
Ine, Vo, 0. Rugers, 837 
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tains a qnestion to be answered by the appli- 
cant, as to the mode in which the buildin 
offered for insurance is to be occupied, an 
the agent of the insurance company is inform. 
ed by the applicant of the intended mode of 
occupation, but fills ‘out the application with- 
out inserting any answer to that question, the 
company, by issuing the policy without such 
answer, waives it, and cannot afterwards ob- 
ject to any use of the premises of which the 
epent was fairly notified. Otkerwise, where 
the agent has knowledge only that the build- 
ing has been at sume previous tine used for 
a hazardous business, but does not know that 
it is being used in that manner at the time of 
the application, or that it is the custom or in- 
tention of the applicant ao to use it. 


INSURANCE OF LIFE 


See Conrract, 1, 2. 
INTEREST, 


See Usver. 


J 
JUDGMENT. 


See Crammat Law, 15, 16, 13. 


A judgment was entered u 


1, 


Mortoace or Raat Estate, 8, 4, 18, 19 
Practice, 2, 3, 4. 
n @ note, under a 
warrant of attorney, which was a separate in- 
strument, but upon the same sheet of paper 
as the note, and described the note correctly, 
except that it referred to the same as bearing 
even date with the warrant, while the war- 
rant itself (which was filled up from a print- 
ed blank), was without a date: Held, that the 
judgment ought not to be vacated on the 
uind that the warrant did not sufficiently 
dentify said note as the one on which judg- 
meut was authorized to be entered, it appear- 
ing that said note was the one tbtendedita, be 
described in the warrant. 


JURISDICTION. 
See Awenpwent, 1. 


The district court of the United States for 
the district of Wisconsin, has the power to 
Lea by rule, and in cases provided by law 
in this state, to issue, in common law actions, 
rocess of attachment against the property of 
ashore: as @ provisional remedy, accordin 
to the form Sidi mode of proceeding prescribe 
by the Code of Procedure of this state. Ad- 
lero. Cole & al., 188 


Alten 6 : 2. A judgment against the defendants in an at- 
3. Where the ap ia for a fire policy con- ent suit is not void for want of jurisdic- 


VoL. 
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tion, because the defendants were non-resi- 
dents, and were vot served with process, and 
because at the time of rendering such judg. 
ment the gurnisbee had filed an answer deny- 
ing thut he was indebted to the defendants, 
or had any property belonging tu them 1n his 
sseasion, the issue upon which answer was 
hen undetermined, if it appear that such 
issue was afterwards determined against the 
nishee,aud judgment rendered uguinst him, 

It being the fuct of the garnishee's indebted- 
ness and nut its ascertainment, which conter- 
ed jurisdiction against the principal debtors. 
Keep vo. Sundereon, 352 


3. A county court having civil jurisdiction, 
possesses the power to appoint a receiver, in 
@ proper case, upon supplementary proceed- 
ings ayainst a debtor, against whom 8 jode- 
ment ha» been rendered in such court. 7'he 
Second Ward Bank v. Upmann, 499 

4, Such a court bas jurisdiction of all those equi- 
table reinedics which were formerly used 
merely in sid of a suit or judgment at law, 
and which, or substitutes for which, the Code 
has made a part of the remedy in every civil 
action. Ibid. 


5. Where it appears upon supplementary pro- 
ceedings, that the judgment debtor has prop- 
erty liuble tv execution sufficient to sutis!y the 
judgment, the court hag no authority to up- 
point u receiver. id, 

6. The statute which provides that where o 
mortal wound shall be given in one county, 
by means whereof death shall ensue in un- 
other, the offense muy be prusecuted in either 
county, is not in conflict with that provision 
of tae constitution which secures tu a person 
accused the right to atrial by a jury of the 
county or district whercin the offense was 
committed. Dixon, C. J., dissenting, The 
State v. Pauley, 537 


7. Where a mortal blow is struck in one county, 
anu deuth ensues therefrom in another, that 
court, in cither county, which first takes cog- 
nizance of the oifense, has exclusive jurindic- 
tion thereof, and no other court can acquire 
jurisdiction of it, except by achange of ve- 


nue ass ovided by statute. Dixon, C. J., 
dissenting. Toul. 


8. The circuit court of a county has jurisdiction 
of u prusccutiun fur bustardy, which was 
coimenced before a justice of the peace of 
the same county, and tn which the defendant 
was recognized to appear in such circuit court, 
although the compluinant was, at the time of 
the birth of the bastard child, and of the 
commencement of the prusecution, a resideut 
of unuther county in this state. Owen vo. Z'he 
Slate, 559 


$. The last clause of sec. 29 of the Code, which 
declares that if the county designated as the 
place of trial in the complaint ‘be not the 
roper county, the action may, notwithstand- 

g, be tried therein, unless the defendant, 


INDEX. 


before the time of re (oe edt demand 
in writing that the trial be had in the proper 
county,” relates not only to what precedes it 
in the same acction, but also tu the daar 
sections, 7 and 2, of the Cude, and qualities 
their meaning. If a defendant fails av to de- 
maud that tke trial be had in the proper 
cuunty, it may be had in the county desigaa- 
ted inthe complaint, Lcreles 0. Albert & a 


10. Au action was brought in the circuit court 
of Milwaukee county, tu furecluse a mortgaze 
on land lying in Washington county, and pro- 
cess was served on une of the defendants in 
Milwaukee county, and on the other iu Wash- 
ington cuunty, where they respectively resi- 
ded. The defendants did uot appear to the 
action, J/c/d, that the circuit court of Mil- 
waukee cuuuty had jurisdiction of the action, 
aud could render judgment of foreclusure 
therein. Lbid. 


L 
LANDLORD AND TENANT. 


1, In an action by a lessor to enjoin the removal 
of a wooden building frum a detuised lot, sit- 
uate in the city of Milwaukee, it appeared 
thut the lot was unimproved at the date of the 
lease; thut the building was erected by the 
lessee su as ty be cupabie of removal without 
injury to the freechuld, and that at the date of 
the lease and fur several years before, a gen- 
eral custom prevailed in suid city, that tenants 
lewing naked ground aud making improve- 
ments thereon, might, in the ubseuce of any 
restriction in the lease, remuve such improve- 
ments at or befure the expirativo of the term: 
Held, thut the lease iu this case being silent 
ob the subject, the parties must be presumed 
to have cuutracted with reference to the custom, 
and that tie lessee hud u right to remove the 
building at any ume before the expiration of 
listerm, Aeyh v. Danull, 163 


2. A stipulation in the lease, that the rent 
should be paid, ‘‘eacept in case of the de- 
struction of the premises by accidental fire,”’ 
and that the tenuut should deliver up the 
premises at the eud of the term, ‘‘use and 
wear thereof, und dumaye by accideotul fire, 
&c., only excepted,” is not regarded us being 
incunsisteut with said usage, or us showing an 
intention of the parties tv uke wu contract va- 
riunt therefrom, especiully as in drawing the 
lease, the parties used a pruited furm iu gen- 
eral use, in which the stipulation reterred to 
occurred, and the rent 18 ut the small amount 
which would probably be paid fur the lease of 
the ground. ibd. 


8. The lease in this case contained a covenant 
that the Jessce would nut assiyy it withuut the 
lessor's consent, uud # stipulatiun that on 
breacb of any of bis cuvenunts, the lessee 
should forfeit all right and title tu the de- 
mised premises, and tne lessor might re-enter 
and expel him thereirum; and 1 sppeared 


INDEX. 


that the lessee had assigned the lease to the 
defendant und given him a mort on the 
building, without consent of the lessor, but 
the defendant was in possession of the premi- 
ses at the commencement of the suit, claiming 
to buld under the lease, and there was no 
proof that the lessor had made «re-entry into 
the premises, or taken any steps to claim or 
enforce « forfeiture before bringing the suit: 
Held, that the term had not expired, and the 
right to remove the buildiug remained. Jdid. 


LIEN. 
See Caarra: Mograagg, 3, 5. 
LIMITATIONS, STATUTE OF. 


A judgment was rendered on the 14th of Janu- 


~ 


p 


ary, 1557, at which time the period of limita- 
tion of writs of error was four years from the 
date of the judgment. By an act oved 
April 24, lsos, the period of limitation wus 
reduced to two years from tho dute of the 
judgment: J/dd, that a writ of error to re- 
verse the above mentioned judgment, sued 
out on the 2+th of Octuber, 1359, was barred, a 
reasonable time for suing out the writ havin 
elupscd after the passage of the last mention 
act, before the period of limitation prescribed 
therein expir Smith v. Puckard et a, 371 


M 
MANDAMUS. 
See Exgcrioxs, 1, 2, 3, 4, 5, 6. 


MARRIED WOMEN. 


See Homesrgap, 1. 


. A married woman whose husband has desert- 


ed ber and ceused to support his family, aud 
bas left the state withuut any intention to re- 
turn, cannut Maintain an action to set aside an 
assignmeut, made by her husbaad, of a schvol 
ree certilicate, and to have the certificate 
delivered up to her by the assignee, on the 
ound thut the assignment was procured 
radulently, for a grossly inadequate consider- 
ation, when the assignor was intoxicated and 
unfit to transect business, nor on the ground 
that the land embraced in the certificate was, 
at the time of the assignment, occupied b 
the busband and his fumily us a Lomestead, 
aod that she refused to become a party to the 
assigoment. Green v, Lyndes, 404 


If the assignment in such case is void, the 
wife cun muintain possession of the homestead 
against the holder of the certificate. bid. 


Whiere a woman mortgaged her land to se- 
cure the payment of her note, an auswer by a 
subsequent purchaser of the land, in a suit to 
foreclose such mortgaye, alleging that the 


4. In an action to foreclose a mort 


5. 


’ idue of the ju 


1, 


2. 


3. 
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mortgagor, at the time of the execution of 
said mortgage aid note, was a inarried woman 
living with Ler husband, is bad, oa demurrer, 
although the cumplaint does not show the na- 
ture of the indebteduess which the re 
was given to secure. ge t. Silvert rin} 


given 
by a husband and wife to sccure the payment 
of their bond (executed by her during cover- 
ture), it is erroneous to render a personal 
judgment against the wife as well as the hus- 
and, fur any deficiency which may remain 
due after the sale uf the mort d premises, 
unless it schbrene's ho the complaint that me 

contract related tu ber se te property, an 
was one upon which she ciget Ceccmnd lahle 
y & personal judgment. Loygers v. Heil et 
664 


’ 


That part of the judgment of the inferior 
court, which is against the wife personally for 
such deficiency, may be reversed, and the res- 
ment be affirmed. Ibid. 


MILL DAM LAW. 


See Amenpment, 6. 
Pieapixes, 3. 


MISTAKE OF FACT. 
See Equity, 3, 4. 
MONEY HAD AND RECEIVED. 


See Eguirr, 3, 4. 


MORTGAGE OF REAL ESTATE. 


See Action, 9, 10, 11, 
Junispictioy, 9, 10. 


The transfer of a note secured by a mortgage, 
carries with it the interest in the mortyage. 
Kice 0. Cribs et al., 1,9 


A reasonable solicitor’s fee, in case of a fore- 
closure, may be stipuluted for in a rin ae 
and recovered. ved, 


A judgment of foreclosure of a mo > 
where a pau of the mortgage debt is not 
due, should determine the sum actually due 
to the plaiotiif for principal and is:terest, and 
algo the whole amount secured by and unpaid 
upon the mortgage, with interest, and should 
contuin # provision fur a stay of proceedin 

in case the defendant, before the sale, shall 
pay to the plaintiff, or to the sheriff, the 
amount found due, with interest and costs. 
Howe os. Engluh and others,6 Wis, 262, re- 
ferred to and followed, Ibid. 


4. The judgment in such acase should be for 


the whole sum secured by the mort and 
unpaid; and where the court is satistied, from 
the referee's report, that the property may 
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properly be sold in parcels, should direct the ( 8. Whether equitable mortgages may be created 


sulc of so much thereof as may be necessary 
to pay the amount due with costs, &€c., and 
should also provide that the plaintiff, upon 


default in the payment of any instalments of | 9. 


principal or interest still to become due, may, 
on application to the court, obtain a further 
order, founded on the judgment, for the sale 
of so much of the mortgaged premises as may 
be sufficient to satisfy the amount so to be- 
come due, with costs of the petition and sub- 
sequent proceedings thercon; and so on from 
time to time, as often as default shall hap- 


pen. Ibid. 


5. A debtor gave his note, to which was subjoin- 

ed the following clause, ‘“‘Having deposited 
with Neg payee cect land certificates Nos. 
112, &c., with authority to sell the same on 
the non-payment of this note, at either public 
or private sale, and apply the proceeds here- 
on without further notice.” The note not be- 
ing paid at maturity, the payce offered the 
certiticates (which were assigned in blank) for 
sale at public auction, and the same were 
struck off and delivered to the highest bidder, 
for asma)) sum, which was credited by the 
payee upon the note, and the parse after- 
wards assigned the note to a third party, who 
recovered judgment thereon against the debt- 
or, which remained unpaid. [n an action 
brought by the debtor against the payce for a 
conversion of the certificates, it was Aedd, that 
the deposit of the certificates under the agree- 
mext above recited, was not a pledye of per- 
sonal Peepers but amounted to a mortgage 
upon the equitable estate of the debtor in the 
lands embraced in the certificates; thut the 
only mode by which the creditor could en- 
force such mortgage, or extinguish the debt- 
or’s right of redemption, was by a suit in 
equity for that pares that the transfer of 
the note to such third party, carried with it 
the mortgage security, unless otherwise in- 
tended by the parties; that the (so called) sale 
of the certificates by the creditor, indepen- 
dently of, and without the transfer of any 
part of the debt, was nugatory, and such sale, 
and the delivery of the certificates to such 
bidder did not make the creditor liable to the 
debtor as for the conversion of the certificates, 
the debtor’s right of redemption not being 
impaire thereby, and it appearing that the 
creditor acted in good faith, and under an in- 
nocent misapprehension of the law as to his 
proper remedy. Mowry v. Wood, 418 


. The decision in Ainsworth c. Bowen, 9 Wis, 
348, was made upon the hypothesi ‘assumed 
by counsel of both parties, that school land 
certificates were a proper subject of pledge, 
and that o sale of the certificates by the 
pledgee was a sale of the piedgor’s interest in 
the land, and so far as the decision seems to 
sanction that doctrine, itis overruled. did. 


7. An assignment of a school land certificate in 
blank (3.¢. where the name of the assignee is 


a 


pac) is not a transfer of the certificates at | 14 
aw. y 


10, Upon the death of a mortga 


in this state, by the deposit of title deeds, 
strictly so called, guare. Thad. 


A conveyed to B certain real estate, by an 
absolute deed, and B at the same time exe- 
cuted to A a bond, reciting that suid real es- 
tate wis conveyed as security fur a loan of 
money, and binding himself to re-convey it 
upon the payment of the debt when it fell 
due; the decd and bond were recorded the 
day after their date, and the debt, ee 
ast due, remained unpaid: /idd, that the 
bond was a good defeasance in law, that the 
two instruments constituted, in law, a mort- 
gage of the property; and that A hed an es 
tate in such property, which was subject to 
sale on execution against him. Second 
Ward Bank v. Upmann, 499 


r of rea) es- 
tate, the equity of redemption descends to his 
heirs, and 1s not barred by a sale of the land 
under a decree of foreclosure in a suit to 
which the administrator only of the mort- 

agor is made defendant. There was nothing 
in the statutes in force in the territory of Wis- 
consin, in 1842, to change thisrule. Stark 4 
al vy. Brown, 572 


M1. A sale under such decree, will, however, 


operate as an assignment to the purchaser, of 
the interest of the mortgagee in the mo 
remisea. The application of this principle 
1s not affected by the fact, that the purchaser 
at such sale was one of the administrators of 
the holder of the mortyage, and, as such, 
one of the plaintiffs in the suit for its fore- 
closure. Tbid. 


12. Where, after the sale to such adminis- 


trator under such decree, A, in a suit for 
that purpose, against such administrator 
and the widow and heir of such holder, ob- 
tained a decree, adjudging that he was, at the 
time of such foreclosure suit and sale, the 
equitable owner of said mortgage, and was 
eutitled to a conveyance from them of the 
mortgaged co and of all their interest 
therein, and quit claim deeds for said prem- 
ises were accordingly executed by them to 
him, and he ufterwards made a warranty deed 
for said premises to B, who made a like deed 
therefor to C: Held, in ejectment by the heirs 
of the mort r against C, that the above 
mentioned decree and deeds, although the 
latter contained no reference to the mort 

or mortgage debt, operated as a transfer to C 
of the interest which the mortgagee bad in 
said premises, so that, after entry, C stood ia 
the position of a mortgagee in possession, after 
default in the payment of the mortgage debt, 
and could not be evicted in such action. Jdid. 


18. The owner of a school land certificate has an 


interest in the land described therein, which 
may be mortgaged. Dodge v. Silterthorn, 


. A subsequent purchaser of the certificate 
with notice of such mortgage, takes the land 
subject thereto; and the record of such mort- 


INDEX. 


gage in the register’s office of the county in 
which the land lies, is a sufficient notice. /bid. 


15. If such purchaser of the certificate has paid 
the state the amount due thereon, he will be 
regarded, in @ suit against him for the fore- 
closure of such mortgage, as having a prior 
lien upon said land for the amount so paid. 


16, Where a woman mortgaged her land to se- 
cure tc payment of her note, an answer by a 
subscquent purchaser of the land, in a suit to 
forecluse such mortgage, alleging that the 
mortgagor, at the time of the execution of 
said mortgage and note, was a marricd woman 
living with her huaband, is bad, on demurrer, 
although the complaint does not show the na- 
ture of the indebtedness which the el 
wus given to secure. bud. 


17. A railroad company, engaged in construct- 
ing arailroad, to secure the payment of money 
borrowed for that purpose, guve a mortgage, 
by which they granted to the party of whom 
the loan was obtained, all their railroad, with 
its superstructure, track, and all other appur- 
tenances, mude or to be made, and all the 
tight aud title of the said company to the 
land ov which said railroad was and should 
be constructed, together with all rights of way 
then acquired, or thereafter to be acquired by 
the said company, and including the depots, 
engine houses, shops, and other constructions 
at the termini and along the liue of said rail- 
road, and the parcels of ground on which the 
same were or should be erccted, and all the 
land which should be used for depot and sta- 
tion purposes, with the appurtenances, and 
all the embankments, bridges, viaducts, cul- 
verts, fences and structures thereon, and all 
other appurtenances belonging thereto, and 
all the franchises, privileges and rights of the 
said company in, to, and concerning the same. 
Field, that said mortgage did not create any 
lien, as against a subscquent mortgaye credi- 
tor, upon a tract of 2x5 acres of woud-land, 
afterwards acquired by the company, situate 
seven miles frum said railroad, although said 
land was purchased and used by said compan 
for the purpose of supplying said road wit 
timber and fuel. Jinwnore v. The Racine & 
Mississippi Railroad Co., 649 


18. In an action ‘to foreclose a mortgage given 
by a busband aud wife to secure the payment 
of their bond (executed by her during cover- 
ture), it is erroneous to render a personal 
judyzment against the wife as well as the hus- 

Pend? for avy deficiency which may remain 
due after the sale of the mortgaged premises, 
unless it is shown in the complaint that the 
contract related to Ler separate property, and 
was one upon which she might become liable 
to @ personal judgment. Royera v. Weil et rf 

68 

19. That part of the judgment of the inferior 

court, which is against the wife personally for 

such deficiency, may be reversed, and the 
residue of the Ncdament be affirmed. bid. 
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N 
NEW TRIAL. 


Bee Equrry, 1, 2. 
Practices, 46. 


NOTICE. 


See Morrcace or Reat Esrars, 14 
Prepag, 1, 2, 8. 


r, 
PARTIES. 


See Action, 11. 
Curatte: Morreaas, 1. 
COMPENSATION YOR PROPERTY TAKEN FOR 
Punuic Uss, 2. 


A complaint averred that the written promise 
sued upon had been assigned by the promisee 
to the plaintiff, who thenceforth continued 
‘*to bold, owu and possess the same for the 
benefit of’’ a certain bank, and was entitled 
to the sum due “for the benetit of” said 
bank. /feld, on demurrer, that the plaintiff 
was entitled to bring the action in his own 
name, as a trustee of an express trust. Aim- 
ball v. Spicer, 668 


PARTNERSHIP. 


1, Where it was stipulated, in a written agree- 


meut for a mercantile cupartvership, entered 
into in March, 1883, ‘that a lot should be 
purchased for the concern, and a sture be 
erected thereon,’ it may be shown, by parol 
evidence, that a lot, afterwards (iu the same 
year) conveyed by absolute deed to one of the 
partners, and upon which a store was erected, 
and used for the partnership business, was pur- 
chav and improved with the partnership 
means, and is partnership property. Bird ». 
Morrison  al., 188 


2. Jt eeeme that if the written agreement had 
not contained any such stipulation, such evi- 
dence would bave been admissible under the 
rule of equity then recognized, that a trust in 
real estate resulted in favor of the party who 
paid the purchase moncy therefor. Ibid. 


8, An agreement for a partnership in dealin 
in real estate, is within the stutute of frauds, 
and void unless in writing. The fact that the 
parties making such agreement are en d 
at the time in a mercantile pariserab pe dose 
not take it out of the statute. Ibi 

4. Where A, B, CU and D were the members of 
& mercantile copartnership, and D received 
conveyances from his copartnera, by absolute 
deeds, of divers pieces of real estate, upon 
which improvements were afterwards made 
under his direction as ostensible owner, but 
which were never used for any of the partner- 
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ship , it is not competent for his co- 
partoers tu show that such reul estate is part- 
pership property, or held upon any trust for 
their beuefit, by proving w parol agreement 
with 1), at the time suid conveyances were 
made, that he should hold suid real estate 
Aloe other real estute previously owned by 

im) as partnership property, to be improved 
by their equal cuntributious, and should re- 
convey their undivided shares of said proper- 
ty to them upon request, aud that the im- 
provements were made with the means of the 

artoership, or by the equai contributions of 
its members; the admission of such evidence 
being contrary to the stutute of frauds, /bid. 


5. Such an agreement, if proved, did not con- 
stitute the parties thereto copartuers in the 
real estute thus conveyed. A mere commu- 
nity of iuterest in land does not make men 
partners; there must be some joint adven- 
ture, and an agreement to share in the profit 
and loss of the undertaking, Lbid, 


6. Where a complaint alleges that defendants 
are partners, and they ful, within the time al- 
lowed by law for an answer, to deny by ulfida- 
vit the existence of the partnership, iu ac- 
cordance with the statute (sec. 98, Chup. 137, 
Rev. Stat. 1353), they must be deemed to have 
adinitted it. Fuk v. Tank et al, 278 


7. The funds of a partnership cannot pghitolly 
be applied by one partner to the disc 
his own separate debt, without the assent, cx- 
press or implied, of the utber partnera, Saun- 
try o. Dunlap, 864 


9. S. & U. had been partners in business as 
booksellers, in Mobile, Ala, under the name 
of “3. & Cu.,” but io the full of 1856, their 
business in that pluce was broken up by vio- 
lence, and they were compelled to leave the 
state, whici tucts were of public nuturicty. 
Their partnership was thereupon dissulved, 
and public notice of the dissulutivn given. In 
the fall of 1857, S3., who Lad then become en- 
gaged in the busineas of a buukseller at Mal- 
waukee, in this state, which was conducted 
under the name of “S. & Co."’ (but in which 
U. bad no interest), peuight goods for that 
trade from a merchant in New York, giving 
therefor a note sigued “3. & Cu.,” payable 
to the order of the plaintiff? in this suit. The 
vendor of said guuds had dealt with the firm 
of “3. & Co.” at Mobile, duriug the yeurs 
1855-1, and althongh he had beard of the 
trouble in their business in that city, and sup- 
eae It waa the reason why S. removed to 

ilwaukee, testified that at the time of the 
iving of the note sued upon, he had no 
nowledge that the firm of ‘‘S. & Co.” in 
Mobile was dissolved, but supposed the tirm in 
Milwaukee tu be the same us it was tu Mobile: 
Held, that the vendor wus nut justitied in 
resuming that the firm of “S. & Cu,’’ at 
ilwaukee waa the sume as the former firm 
of that name in Mobile, the distance between 
the places, and the other circumstaaces uf the 
case, being sufficient to put him upon inquiry 
in that respect; and that the plaitiff could 


arge of 


2. 


3, 


_ 
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Clapp 


not recover against U. upon the note. P 
i 3 


v. Upson, 


PAYMENT. 
See Pisapixas, 24, 29. 


. A performed services for the firm of B & C, 


aud bad an accuunt aguiust C, individually, 
fur lavor, &c., and payments were received 
by bim trom C to an amount mure than suffi- 
cient Lo puy fur the services rendered to the 
firm, withuut any direction as to which ac- 
count the payments shuuld be applied upon, 
and U, upoo the dissolution of bis partnership 
with B, assumed to puy all the firm debts, 
and afterwards had a reckuuiug with A, of all 
the accounts between A und the frm, and 
himself individually, aud promised A to pay 
him the balance tound due, which was less 
thun the umount of bis origival account 
aguiust C ulune: edd, in w suit by -A against 
C to recover suid baluuce, there was ov error 
in making such ap apphcution of the payments 
to the frm debt, as would alluw A tu recover 
of C the bulance so due and promised. fad- 
bins v. Lincoln, 1 


An instruction given by the court to the jury, 

in sucu case, thut the plaintuF might recover 
of © tor the firm debt, is nu ground for re- 
Versing the judgment, which wus unly for the 
bulance abuve meutioned, us the sume result 
must have been arrived at by au equitable a 
plicution of the pay ments. i 


Where a sheriff bas an execution in his hands 
aguiust the owner and bulder of a nvte, the 
maker may pay to such sheril! the amvunt of 
the nute, or su much thereuf ua may be neces- 
sary to satisfy the execution, and such pay- 
ment is as valid, under Sec. 9, Chap. 1.4 of 
K, 5. lso>, as if made directly to the holder 
of the note. Luabar eo. Harneeberyer, 378 


PLACE OF TRIAL. 


See Junisprctioy, 6, 7, 8, 9, 10. 


PLEADINGS. 


. A complaint alleged that the ‘defendant was 


indebted tu the plarotll fur mouucy laid out 
and expended by the plainuil fur tue defend- 
aot ut Lis request,” giving u lurge nuober of 
items. The unawer denied that tue * plaintiff 
hud laid vut or expended uuy goney for the de- 
fendaut, except such sums us bad been deliv- 
eved by huin to the plaintitl tur that purpuse,” 
edd, vuat such answer is vot a deuiul, but rath- 
er un udmission, that the plaintul paid oat 
the moneys specified in the compluut, with 
an avuidauce of Jiubility for tue same, by the 
avermeut that the mouey paid hud beea fur- 
nished tou the pluintilf by the detendant for 
that purpose. Audbbine v. Lincoln, 1 


2. The answer also also averred that ‘‘the de- 
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fendant had no knowledge or information suf- 
ficient to form a belief whether the plaintiff 
had luid out and expended all the sums of 
mouey delivered by the defendant to the 
plaintiff for that purpose, and therefore had 
no knowledge, &c,, whether he was, or on a 
final accounting would be, indebted to the 
plaintitt:  // EL. that this denial was consist- 
ent with the full knowledge that plaintiff! had 
paid out all the moueys alleged in the com- 
peeint to have been paid by him, and in strict- 
neon of pleading was not such a denial of the 
paving out of the mivneys mentioned in the 
complaint, as to put the plaintiff upon the 
proutf' thereof. Lbi 


5 Ls oes under what is commonly called 
the ‘Mill Daim Act,” alleged that the plain- 
tiff was, and for more than three years had 
been, the owner tn fee, and actually possessed 
of certain lands therein described; that du- 
ring ull thut time he had the right to the use 
and protits of said land; that the defendant, 

for more thun three years last past, had kept 

up and mututained, across a stream (bot vavi- 
able; a mill dum, to raise the water fur work- 
nga grist mill, &c., by means whereof the 


water of suid stream had, during all that time, ; 


been caused to set back upon and overflow the 
said lund, and deprive the plaintiff of the use 
thereof, which was of the value of §350 per 
year, and demanded judgment, that said 
damages be ussessed under the provisivns of 
the stutute, &c.: Jéedd, that the complaint 
showed a good cause of action, /uvdle v. 
Greene, ll 


. A complaint, tiled iu November, 185%, against 
8 ratlroud company and its lessee, alleyed that 
the defendants had taken and appropriated for 
the ruad-bed and other uses of said company, 
certuin reut estate of the plaintiff (who was a 
resident of Wisconsin) witbout his consent, 
and had tailed, fur more than six months af- 
ter such tuking and appropriation, to pay to 
the plaintit! any compensation therefur, or to 
tuke any steps to have the amount of cumpen- 
6ution duc vim therefor assessed; and de- 
manded that the damages to said land, caused 
by the use und occupation thereof by the de- 
fendants, should be assessed, and suid rail- 
road company be adjudged to make compen- 
sation to the plaintiff for such damages, and 
that in the meantime and until such compen- 
Balion were made, the defendants should be 
enjomed from cunning cars over suid land: 
Ticdd, thut the complaint did not coutemplate 
arecovery of damages as for a trespuss guure 
cluusum frrgit, but the assessment of a com- 
pensation tur the land go taken; and a yudg- 
ment rendered in such ection for damages as 
for a freapuss upon the plaintif’’s land, was 
erroneous, Jarvis ov, The La Crosse & Mil. 
RR. Ge, eb at, 16 


. Plaintiffs sent to defendant a statement of 
their uccount, containing sundry charges, 
giving detendant credit for sundry payments, 
and showing a bulance duc the plaintitis of 
about <4: Aeld, that plaintifis were not 
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balancegf the general account so exhibited, 
but might select a single item in their uccount 
not larger in amount than such balance, and 
sue therefor; especially as it appeared that 
the item selected was the only one in the 
whole account about which there was any dis- 
pee between the parties. Ranney et al. 9. 

wgdy, 63 


6. In an action by a vendce of goods, against a 


creditor of the vendor, who caused the goods 
tu be seized under an attachment as the prop- 
erty ol the vendor, and ugainst the officer 
who seized the guods uuder such attachment, 
an averment in the answer, that the goods, at 
the time of such seizure, wire the property of 
such vendor, is sufficient tu authorize the in- 
troduction of proof siowing that the sale un- 
der which such vendee c'aimed title, was 
fraudulent and void as tu cieditors. Adler 9, 
Cole et al., 188 


. Averified answer in an action under the Code, 


is not evidence for the defendant, as was an 
answer under oath under the former practice 
in equity. Staak v. Sigelkow, 234 


. In an action for breach of a contract to make 


and set up on a steam boat, engines, &c., 
suitable fur propelling the sume, averments in 
the complaint that the defendants failed to 
complete the work by the time specified in the 
contract, by reason of which the pluintiff was 
deprived of the earnings uf the bust durin 
the period of such delay, and that upon tri 
the engives, &c., proved unsuitable and de- 
fective, by reuson of which the plaintiff was 
compelled tu expend large sums in repuirs and 
was deprived of the use of said buat while 
makiog the same, and tinally was obliged to 
remove said engines from the buat, aud pur- 
chase and put in new ones at a large expenre, 
and lust th: earnings of suid buat during the 
time necessary to make such change, and lost 
also the wages of the officers and bands em- 
ployed on the boat during the time sv spent 
in making repairs and changes, are not stute- 
mepts of several distinct causes of actiun, or 
of scpurate demands upon different contrac 
but of several breaches of one contract, un 
the plaintiff may at the trial give evidence 
concerning any or all of them. isk vo. Zank 
al., 276 


. In an action on such a contract, the complaint 


failed to describe the contract truly, by omit- 
ting a stipulation therein that if the work 
shvuld in any manner fuil to answer the pur- 
poses intended, or prove defective un u triul of 
twenty days under av evginecr approved by 
one of the defendants, it wus to be made good 
by repairs of defects: //eld, thut under the 
present system of pleading und pructice, the 
variance was properly regarded as immaterial, 
it appearing that a copy of the contract as 
proved was served upon the defenduuts’ at- 
torney some months befure the trial, so that 
he could not bave been misled or taken b 

surprise. Lbi 


bound, 10 bringing suit, to declare fur the | 10. A statement in a bill of revivor that the com- 


144 


plainants therein are the heirs at law of the 
complainant in the oriy nal bill, who has died 
inveatate, is a sufficient allezation of heirship, 
without a more minute statement of the facts 
which show them to be such heirs. (FrlLett et 
al, o, Rudbins, 819 


11. Where averments, however defective, ure 
sufficient to inform the opposite party f ully of 
the facts intended tu be proved, an amend- 
meat to such averments allowed at the trial 
for the purpose v1 remedying their defects, 
will not constitute such a surprise upon the 
opposite party as will eutitte him to a contin- 
uance of the cause, even though he may have 
relied upon such defects to obtain a judg 
ment. Lhud. 


12. In an action by the assignee of a note against 
the maker, averments that the defendant made 
the note, and that the payee indore it to the 

laintiff, who is the lawful holder, and that 
fhe defendant is indebted to the plaintiff in 
the amount thereof, are sufficient without any 
further allegation of the delizery of the note 
by the muker to the payee, or by the payee to 
the plaintiff. Burbank o. French dal., 374 


18. Where an ection bas been brought for dam- 
ages for the wrongful erection aud mainten- 
ance of a miil dum, and also fur an injunc- 
tion against the further muiutenance of such 
dam, the plaintiff should not be allowed ut 
the trial to amend his cumplaint, so as to 
make it ounfurm to the provisions of the mill 
dem law, and proceed for the recovery of com- 
pevsation under thatlaw. Newton, Allis, 378 


14, Action on a usurious contract. Plea, pay- 
ment of the principal sum loaned, and usury : 
Hed, that the defendant, on proof of such 
payment, was entitled to the benefit of his 
plea of usury, uoder sectivn 6, chapter 61, R. 
S., 1858. Moyer v. Guan, 385 


15. A counter claim, unless denied, is admitted. 
Lbid. 
16. Where a trespass is relied on as the cause of 


action, it shuuld be so distinctly set furth that 
it may be seen with reasonable certainty whut 


is the principal act complained of, and what 
is mere matter of aggravation, Clark ct al. 
o. Langworthy, 441 


17. Where facts which might he relied on as 
constituting several different causes of action, 
were stated in one count, in such a manner 
that the defendant could not determine which 
cause of action the lees intended to rely 
upog, nor to which he was bound to answer, 
the circuit court, on motion of the defendant, 
should have required the complaiut to be made 
more definite and certain. Ibid. 


18. The words ‘‘legal interest,” when used in 
pleadings, may mean either the highest rate 
allowed by law on special contract, or that 
which is fixed by law in the absence of such 
contract ; and mlere the context clearly shows 
that they are used in the former sense, they 
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ought not to be construed in the latter. Tose 
lee v. Durkee at al., 480 


19. Since the usury act of 1859, it is not neces- 
sary that a defendant shou'd either aver or 
prove atender of the priuci; a! sum loaned, in 
order to avail himself of the defense of oy 


20, The complaint in a suit brought ina eg wes 
ate name, need not aver the plsintié to bea 
corporation. Central Bank of Wisconsin ct. 
Knowlton et al., 624 


21, Where the summons and complaint in an 
action showed that A was the plaintiff, and 
that he had a cause of action as the assignee 
of 13, a statement that B was the plaentif 
(occurring in a printed form which was used 
in drawing up the complaint) shuuld be re- 


jected as surplusage, and is not a ground of 
demurrer. Kimball v. Spicer, GAS 


22. It is not necessary in a pleading to aver that 
a corporation whose name only has been 
changed, retains, under its new name, its 
former rights. 1 bid. 


23. A complaint averred that the written prom 
ise sued upon had been assigned by the prom- 
isee to the plaintiff, who thenceforth continued 
“tu hold, own and pvussess the same for the 
benefit of”’ a certain bank, and was entitled 
to the sum due ‘‘for the benefit of’’ said 
bank: - //e/d, ou demurrer, that the plaintiff 
was entitled to bring the action in his own 
name, 83 a trustee of an express trust. /dd. 


24, Complaint on an account alleged to have 
been due by the defendant to a certain firm, 
who assigned it (iu 1857) to the plaintiff, of 
which assignment the defendant oe) Nutice. 
Answer, that defendant had not “ sufficient 
information to form a belicf,”’ whether said 
account had been assigned to the plaintiff, 
and that the defendant (in 18.8) settled said 
account with one of the partners, who was 
the authorized agent of the firm, and gave his 
negotiable note for the balance due thereon, 
which had betn transferred to some third per- 
son: J/e/d, on demurrer, that the answer did 
not contain a sufficient denial of the assign- 
ment Such denial should have been of either 
knorcicdye or information sufficient to forma 
belief, &c. Hustings eal. o. Gwynn, 671 


25. Held, also, that whether the answer would 
have shown a good defense or not, if it had 
alleged that the execution of said note was 
befure notice of the assignment of said ac- 
count, it war clearly defective iu not pe 


° 


taining that allegation. 


PLEDGE. 
See Morrcace or Reax Estarz, 5. 
1. A pledgor of personal property may waive 


the notice of sale to which, by law, he would 
otherwise be entitled. Mowry v. Wood, 413 


2. 


3. 


1, 


to 
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If the agreement upon the subject is in writ- 
ing, it ia for the court to determine whether 
notice is waived. Ibid. 


It seems that a waiver of notice of sale in 
such case does not dispense with the necessity 
of a demund of payment before a sale of the 
pledge. Ibid. 


PRACTICE. 


See AMEND went, 1. 


Criutav Law, 1-8, 10, 11, 18-18, 28, 24. 
Drposrrion. 

Mortoace or Reau Estarsz, 3, 4. 
Payment, 2, 3. 

Prieapusas, 6, 7, 9, 11, 18, 17, 19. 


A judgment will not be reversed on account 
of the improper admission of a deposition, 
where it appcars that the verdict of the jury 
who tried the case, could not properly have 
been different if the deposition bad been ex- 
cluded. obbinsv. Lincoln, 1 


. Where a sheriff is of opinion that the prop- 


erty of an execution defendant will not sell 
for enough to pay the expenses of the sale, he 
may, at his peril, refuse tu levy upon it, and 
atating the fucts, return the execution unsat- 
isfied ; and such return is prima facie suffi- 
cient to authorize the issuing of an execution 
against the person. Jn re Mowry, 52 


Where a motion is made during the progress 
of a cause, it is irregular to order that the 
costa allowed on a denial of the motion be en- 


tered in the final judgmeut in the action. The |. 


payment of suob costs is to be enforced by a 
ciul proceeding, to be taken according to 
the provisions of chapter 149 of the Revised 

Statutes of 1853. Wan Veas etul. v, Corkins, 
1s6 


4. A judgment may be entered against any one 


or more of several defendants, wherever a 
several suit might have been brought, or a 
several judgment upon the facts of the case 
would be proper; and that without regard to 
the character of the potpisist, and whether 
it alleges a joint or several liability. Ibid. 


5. The provision of the statute in force in 1638, 


6. Where a complaint alle 


requiring the judge to sign the record at the 
ela of each day’s proceedings, wae directory 
and such record is admissible in evidence, and 
a judgment entered therein valid, though not 
so signed by the judge. Zastman o. Hart- 
eau, 267 


s that defendants 
are partners, and they fail,within the time al- 
lowed by law for an answer, to deny by affi- 
davit tae existence of the partnersh!p, in ac- 
cordance with the statute gg 98, chap. 137, 
Rev. Stat. 1858), they must be deemed to have 
admitted it. Fuko Tank et al. 


7. Amendments to plestings rest upon the 
0 


sound discretion the court before which 
the case is tried, and will not be reviewed on 


VoL. XII—49 


9. Tho words ‘‘ 
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error or appeal, except in cases where the dis- 
cretion has been manifestly abused. Gillett 
@ al. v. Robbins, 819 


8. A statement upon oath of {the defendant, in 


his answer to a bill in equity, may be over- 
come by the testimony of two or more wit- 
neases, to admissions of the defendant incon- 
sistent with such statement. Ibid. 


rsonal service,’’ in section 27, 
chapter 132, R. S., 1858, mean service by de- 
livery ofa copy of the summons and complaint, 
or of the summons only (as the case may be), 
to the defendant persona In case of serv- 
ice by copy left at the defendant's place of 
abode, the plaintiff should spply to the court 
for judgment. Moyer v. Cook, 835 


12. Where a judgment has been entered by the 


clerk under that section, and 8 motion made 
to set aside the judgment, on the ground that 
there had not been a personal service of the 
summons, leave should be granted for the 
sheriff to amend bis return, if an amendment 
thereof, according to the facts, would show 
such personal service. Lbid, 


13. Where an issue is made between the plain- 


tif in an attachment suit and a garnishee, 
upon the answer ,of the latter, i¢ seems that 
such answer is never admissible in evidence 
on the trial of such issue; but where, under 
the law allowing parties to be witnesses in their 
own behalf, the garnishee causcd his own de- 
position to be taken and read on the trial of 
such issue, there was ‘clearly no error in ex- 
cludipg his avswer as evidence. Avep v, San- 
deraon, 352 


14. Where a judge files a finding, which is ex- 


cepted to as not being io accordance with the 
requirements of the Code, he bas power to 
file an amended finding, and the time and 
manner of his doing s0 must depend, in a 
great measure upon his discretion. Ibid. 


15. Where the fiuding of the court sets forth at 


large the assignment uuder which 4 garnishee 
received the property fur which he is sought 
to be made accountable, and that assignment 
is ‘‘by its very terms, fraudulent in faw and 
in fact,” the invalidity of the assignment suffi- 
ciently appears by such finding. Ibid. 


16. A judgment will not be reversed on account 


of the refusal of the court to grant a new trial, 
unless the refusal wus excepted to. Webster 
0. Modlin et al., 868 


17. Where the record does not show that such 


exception was taken, the affidavit of counsel 
will not be received to supply the defect, es- 
pecially while the judge before whom the trial 
was had, is living. Ibid. 


6|18. Where an action has been brought for dam- 


ages for the wrongful ercction and mainten- 
ance of a mill dam, and also for an injunc- 
tion against the further maintenance of such 
dam, the plaintiff should not be allowed at 
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the trial to amend his complaint, s0 as to | 28. Where an appeal 


make it conform to the provisions of the mill 
dam law, and proceed for the recovery of com- 
pensation under that law, Newton. Allis, 878 


19. Where property was offered for sale by 6 
sheriff under a judgment of foreclosure, and 
struck off to a person who bid by the direction 

of the plaintiff’s attorney, and who showed the 

sheriff’ a note from said attorney, stating that 
the bid was satisfactory to him, and that he 
would give a receipt to the sheriff for the 
amount: Hed, that although the sheriff 
might have demanded his fees in advance, yet, 
not having done so, he had no right to disre- 
gard the bid, and proceed to resell the prop- 
erty, because such bidder was not prepared at 
the moment to pay his fees and disbursements. 
Lane al. 0, White, 381 


90. Action on s usurious contract. Plea, pay- 
ment of the principal sum loaned, and usury : 
Held, that the defendant, on proof of such 
payment, was entitled to the benefit of his 

lea of —, under section 6, chapter 61, R. 
. 1858. Moyer 2. Gunn, 885 


21. A counter-claim, unless denied, is ors 


22. The Prscisee of proving by @ witness the 
amoun compated y bim to be due upon a 
note, when the note itself is before the jury, 

who can determine for themselves whether 

the computation is correct or not, is referred 
to without disapproval. Ibid. 


28. A party to an action cannot recover fees for 
his own attendance and mileage, as a witness 
therein in his own behalf. Grinnell o. Dent- 
son & al., 402 


94. Where facts which might be relied on as 
gonstitating several different causes of action, 
were stated in one count, in such a manner 
that the defendant could not determine which 
cause of action the plaintiff intended to rely 
upon, nor to which he was bound to answer, 
the circuit court, on motion of the defendant, 
should have required the complaint to be made 
more definite and certain. Clark 4 al. ov. 


Langworthy, 441 
25. From an order denying such motion, an a 


peal lies, 

26. Where there is a variance between the con- 
tract alleged in a complaint, and that proven 
on the trial, of such a nature that if the ob- 

ection had been taken on the trial, the court 

low might properly have allowed an amend- 
ment to make the complaint conform to the 
facts, and the evidence was admitted without 


objection, the judgment of the court below 
not be reversed on account of such va- 
Fiance, Geev. Swain, 450 


27. Since the usury act of 1859, it is not neces- 
sary that a defendant should either aver o 
prove a tender of the panes aum loaned, in 
order to svail himself of the defense of oot A 


v. Durkee ef al., 


380, Where it a upon 
st the judgm 
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, taken from an order of a 
county court, sitting as a court of probate, to 
a circuit court, has been heard by the Istter 
on the merits, a judgment must be rendered 
therein, affirming or reversing, in whole or in 
part, the order appealed from, or making such 
other order as the county court ought to Hare 
made; and it is error for the circuit court to 
dismiss the appeal on the ground that no snf- 
ficient reason ap for reversing such or- 
der. Jnre Ne and Danids, 4%) 


29. Where a sheriff returned an execution “‘no 


roperty,” after holding it forty days, but 
faire its regular return dey, and there ap- 
ared upon the execution, beneath sach re- 
urn, and of the same date, a direction from 
the plaintiff's counsel to the sheriff, in these 
wo: “Return as above, after diligent 
search :”’ Held, that the return was e sufficient 
foundation for supplementary eedi 
there being nothing in such return to indicate 
sbebeh of good faith in ~~ effort to reach the 
tor’s pro} u the execution. Case 
of Reming per Wise 345, istinguished. Ths 
Seond Bank o. Upmann, 499 


supplementary 
ceedings, that att debiar bas Loi 
erty liable toexecution sufficient to satisfy the 
judgment, the court has no authority to 4 
point a receiver. 


81. The objection that one of the grand jurors 


who found an indictment, was an can- 
not be taken advantage of after a plea to the 
merits, although the disqualification was na 
known to the defendant until after euch ples 
was filed. Byrne ¢ al. 0. The State, 519 


82, Whether the law requires a summons, under 


the present practice, to be quare. 
Rake pera ahs 2. Gunnison, 528 
83. A summons in an action in a county coort 
was tested in the name of the Sy of the 
circuit court for that county : eid t that the 
matter of the attestation did not involve ‘‘the 
merits of the action or any pert thereof,” nor 
“affect a substantial right,” and that an ap- 
peal does not lie from an order denying a 
motion to strike out the summons and com- 
plaint for irregularity and inconsistency, and 
to set aside a judgment regularly entered in 
such action for want of an an answer. did. 


84, Where a motion to open a judgment and 
allow the defendant to answer, was denied, 
but no appeal was taken from the order deny- 
ing the motion, the order is not before this 
court for review. Tbs. 


35, This Court cannot take notice of L 
an had upon the trial of a criminal action, 
although the minutes of them, as taken by 
the clerk or judge, are returned by the clerk 
as 8 of the record. They must be em- 
b in a bill of exceptions in order to be- 
come a part of the record or be entitled to 
notice. Peglow ev. The State, 534 
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36. A statement in the record in these words, 
‘Prisoner in court, and sentenced by the court 
as follows: That the said F—— P—— be sen- 
tenced to state’s prison,” &c., purports to be 
merely s recital or memorandum by the clerk, 
and cannot be regarded as the record of a 
judgment of a court. Ibid. 


37. If a sentence of imprisonment in the state 
ison omits to direct that the convict be pun- 
ished by confinement at hard labor, it is erro- 
neous, Ibid. 


38. In such a case this court remits the record 
to the court below, with a direction that it 
proceed to give judgment upon the conviction 
according to law. Ibid. 


39. A sentence in these words, “‘The court sen- 
tences the prisoner as follows: that the said 
F—— F— be punished by confinement in 
the state prison,” &., though gackieg in 
formality, purports to be the jadgment of the 
court, und is sufficient. Frans 0. State, 586 


40. A party bringing a civil action to this court, 
must furnish for the judges a pri case, 
consisting of a brief abstract of the return of 
the clerk, and containing all the evidence, 
pleadings and exhibits bearing upon the ques- 
tions cf law and fact to be reviewed. hen 
such printed case is not furnished, the court 
will dismiss the writ of error or appeal, in 
their discretion, as indicated by rule 22 of 
this court. Wilcox v. Hathaway, 548 

41, A writ of error should be returned b 
inferior court or the clerk thereof, wit 
record, and in order that it may be so re- 
turned, the writ itse/f should he left in the cus- 
tody of the inferior court. Rolkev. The State, 

670 


42. Where a writ of error was served by deliv- 
ering an attested copy thereof to the judge 
and clerk of the inferior court, and showing 
them the original, and the judge sunexed to 
such copy, and certified up under the seal of 
his court, a transcript of the indictment and 

roceedinys in the cause Mone original writ 
ing filed in this court by the attorney of the 
plaintiff in error, with proof of such service), 
it was held, that the record had not been duly 
brought into this court, and that the se 


the 
the 


error should be dismissed. 


43. Where it appears from the record that the 
circuit judge instructed the jury that the 
presumption of guilt arising out of the unex- 

lained possession of property recently stolen 
18 one ot Jaw, but the record does not purport 
to contain alJ the charge given to the jury, 
this court may presume that, in omit r= 
tions of it, the judge properly explained the 
nature of the presumption, leaving the jury 
to determine its force. Gravesv, The es 


44. It is the practice in this court not to review 
questions involved in instructions given to the 
jury at the circuit, where it appears that the 


. | 47. In an action to foreclose a mo’ 
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attention of the circuit judge was not Ne | 
and explicitly called to them. 1 bid. 


46. A judgment will not be reversed, on account 
of the refusal of the court below to grant a 
new trial, of there was evidence enough to 
support , the verdict, although it may are 
to this court that the preponderance of the 
reared was against it. Fockwoood 0. — 

? 


ven 
by a husband and wife to secure the evnied 
of their bond (executed by her during cover- 
ture), it is erroneous to render a personal 
oe ent against the wife as well as the hus- 

and, for any deficiency which may remain 
due after the sale of the mort premises, 
unless it is shown in the complaint that the 
contract related to her separate property, and 
was one upon which she might ebay liable 
“ @ pervonal judgment. ogers v. heed i 

*) 


48. That part of the judgment of the inferior 
court, which is against the wife personally for 
such deficiency, may be reversed, and the res- 
idue of the judgment be affirm i 


49. The last clause of sec. 29 of the Code, which 
declares that if the county designated as the 
place of trial in the complaint ‘‘be not the 
proper county, the action may, notwithstand- 
ing, be tried therein, unless the defendant 
before the time of answering expires, deman 
in writing that the trial be had in the proper 
county,’’ relates not only to what precedes it 
in the same section, but also to the Preceding 
sections, 27 and 28, of the Code, and qualifies 
their ean 4 If a defendant fails so to de- 
mand that the trial be had in the proper 
county, it may be had in the county designa- 
ted in the complaint. Pereles v. Albert @ A 

6 


60. An action was brought in the circuit court 
of Milwaukee county, to foreclose a mortgage 
on land lying in Washington county, and pro- 
cess was served on one of the defendants in 
Milwaukee county, and = the other 2 Wash- 
ington county, where they respectiv resi- 
io The defendants did not apeeat ts the 
action. Jield, that the circuit court of Mil- 
waukee county had oboe of the action, 
and could render judgment of foreclosure 
therein. Ibid. 


51. Where, in an action against a vessel for 
seaman's wages, before a justice of the peace, 
the complaint, which was in writing and sign- 
ed by the plaintiff, was verified only by the 
following jurat added thereto: ‘Subscribed 
and sworn before me, this, &c.,’’ si b 
the justice before whom said suit was brough 
and the master of the vessel appeared an 
admitted a certain sum to be due the plain- 
tiff, for which judgment was accordingly ren- 
dered: Held, that if there was a defect in 
the verification of the complaint, which would 
otherwise have been fatal, it was cured by the 
master’s appearing and going to trial, without 
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objection to the complaint. Anderson et al, 
orris, 


PROBATE JUDGE. 


See ADMINISTRATORS AND EXecuTors. 


PROMISSORY NOTES. 


See Action, 8. 
Comsencia, Law, 2, 7, 8, 9, 10. 
Payment, 3. 


R 
RAILROADS. 


See CompensaTION roR PROPERTY TAKEN FOR 
Pusuic Uses. 
Conpitios, 1. 
Corpouations. 
Mortoace or Rear Esrate, 17. 
Stock Supscriprions, 


1. A railroad company whose charter gives it 
the zeneral power to make all contracts which 
its convenieuce or interest may require, has 

wer, in carrying out the enterprise author- 
ized by its charter, to assi its stock sub- 
scriptions, there being nothing in the charter 
imposing any restriction in that respect. 
Downie v. Hoover, 174 


%. A secret agreement between the agent of a 
railroad company and a person subscribing for 
its stock, that the sum so subscribed should 
never be collected, or that it might be dis- 
charged in something of leas value than the 
amount expressed in the subscription, is a 
fraud upon the other stockholders, and pay- 
ment of the amount subscribed will be en- 
forced without regard to such agreement. 
Downie v. White, 176 


3. The act to amend the charter of the “Fox 
River Valley Reilroad Company,” approyed 
March 11, 1859, changed the name of that 
company, and made some amendments to its 
charter, but did not create a new corporation. 
Mil. & N. I. BR. RB. Co. v. Field, 34 

4. The | poplaeer in the amendatory act, requir- 
ing that all moneys received by said corpora- 
tion should be faithfully and care a 

plied_by the “‘ Milwaukee and Northern IIli- 

nois Railroad Company,’’ the same us under 

its former title, to the construction of its line 

of road from Milwaukee to the state line, &c., 

must be understood as referring to the line 

established by the original charter. y 


5. That provision does not operate to prevent 
the building of the road trom Rochester to 
Waokesha, as authorized by the original 
charter, but amounts merely to a legislative 
postponement of the construction of that part 
of the road, until the road from Milwaukee 
to the state line shall be completed. ; 


INDEX. 


The agreement on the part of the company 


0. | 6, 
689| to pay interest on the stock subscribed and 


aid for, until twelve miles of the road should 
#8 completed, was not beyond the power con- 
ferred upon the directors by the sth section of 
the charter, ‘“‘to make such covenants, con- 
tracts and agreements with any person, &c., 
as the coustruction and management of the 
work, and the convenience and interest of the 
company, may [might] require.’’ Ibid. 


RECEIVER. 


See Juagispicrion, 3, 5. 


Ss 
SCHOOL LAND CERTIFICATES, 


See Morraace op Rear Estarg, 5, 6, 13, 14, 15. 


1. An assignment of a school land certificate in 
blank (i.e. where the name of the assignee is 
omitted), is not a transfer of the certiticates at 
law. Afowry v. Wood, 413 


2, The nature of the estate created by school 
land certificates, with reference to descent. 
dower, lien of judgments, and liability to aale 
on exccution, discussed per Dixon, C. J. Ibid. 


SHERIFF. 
See Practics, 2, 19. 
SPECIFIC PERFORMANCE. 


See Equirr, 8, 9. 


STATE SUPERINTENDENT OF PUBLIC 
INSTRUCTION. 


The power conferred by law upon the state su- 
rintendent of public instruction, to exam- 

ine and decide appeals from the decisions of 
school district meetings, or from the decisions 
of town superintendents, in forming or alter- 
ing, or refusing to form or alter, school dis- 
tricts, is a guas? judicial power, which cannot 
be delegated to the assistant state superin- 
tendent. Joint School District, de., v. Waife 
et al., 65 


STATUTES CITED, &c. 


Sgssion Laws. 


1841, Chapter 2 of the ‘Act for the government 
of Towns,” &c. Power of Towns to ac- 
quire, hold and dispose oflands) 6 


1852. Chapter 66, Charter of the City of Milwau- 
kee. Effect of extending the limits of 
the city so as to include lands belong- 
ing to the Town of Milwaukee, 3 


1858. 


1854, 


1855 


1857 


1858 


1659 


1860, 


Chapter 4, sec. 9. 


” 


INDEX. 


Chapter 56, Charter of the City of Milwau- 
kee (chap. 4, sec, 8, subd, 20). Powers 
of the City Couneil, 676 


(Private). Chapter 119, sec. 8. Unlimited 
grant of power of taxation to Munici- 
pal Corporations, 618 


Fox River Val- 
Charter, 849 


(Private). Chapter 126. 
ley R.R. Qo. 


Memorial No. 14. Effect of a declaration 
of the Legislature in a memorial to Con- 
gress upon the judgment of the Court. 

Bhs) 


. Chapter 86. Protection of Laborers en- 
gaged in the construction of Reloaes 

“ 7 
. Gode, sec. 24. Action against one or 
more Parties to a Bill or Note, 188 


Code, sec. 184. Judgment against one 
or more of scveral Defendants, 158 


Code, sec. 269. Practice on Appeal from 
aJustice, 61 


Sesxion Laws, chapter 27. Protection of 
Laborers engaged in the construction of 
Ruilroads, pak 


. Chapter 61, sec. 2. 
of Error, 


Limitation of Writ 
672 

Chapter 60. Injunction against Railroad 
Company, 24 


Chapter 117, sec. 4(R. S., 1853, p. 970). 
Gaming, 436 


(Private). Chap. 117, sec. 61. Ineligibility 
of amember of the Common Council iu 
Milwaukce to any other city oflice, 312 


. Chapter 69. Vote upon Division of a 
County, 556 
Chapter 160, sec. 6. Defense of Usury, 
439 


Chapter 168, sec. 2. Compensation for 
Property appropriated by Railroad 


Gompanies, 222 
(Private). Chapter 88. Amendment of 
Charter of Fox River Valley K. R. 
Co., 349 
(Private). Chapter 199, Municipal Court 
of Milwaukee, 72 


. Chapter 110. Canvass of Votes at a Spe- 
cial Election, 669 


Revyisep Strarures or 1849. 


‘Real Estate,’ &c., de- 


fined, 36 
15, secs. 1, 2. Real Property sub- 
ject to Taxation, 


Chapter 10, secs. 65, 72. 


” 


” 


” 


84, 
85, 
88, 
98, 
102, 
115, 
116, 
150, 
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secs, 86-90. Foreclosure of 
Mortgage, 183 
sec. 34. Appeal from County 


to Circuit Court, 

secs. 238, 244. Practice on Ap- 
peal trom a Justice, 

sec. 9). Partnership admitted, 
unless denied under oath, 

sec. 18, Warrant of Attorney, 

sec. 4. Costs, 

sec. 4. Verification of Com- 
plaint, 

sec. 5. Sentence of Imprison- 
ment in the State Prison, 

316, 585, 537 


60 


Revisep Statutes or 1858. 


5, sec. 3, 


Powers of Assist- 
ant State Superintendent, 
sec. 129. Payment of County 


687 
Orders, 608 
sec. 53. Record of School 
Land Certificates, 648 
sec. 5d, School Land Certifi- 
cates, 420, 424-434 
sec. 61. Advertisement of For- 
feited Schvol Lands, 597 
sec. 5. Alfidavit to continue a 
Chattel Mortgage, 449 
Complaint under Mill Dam 
Law, 14, 15, 380 
sec. 6. Defense of Usury, 307, 489 
sec. 20. Taxation of Banks, 48 
sec. 34. Rolling Stuck of 
Railroads, Fixtures, 663 
Rights and Liabilities 
of Married Women, 665 


3, Sec, 2, subd. 3, Citation of Ad- 


ministrators to render an ac- 


count, 370 


101, secs. 12, 15, 20, 40. Olaims 
against Iistates of Decedenis, 627 
117, sec. 46. Jurisdiction of Voun- 
ty Courts, 504 
120, sec. 217. Practice on Appeal 
from a Justice, 60 
122, secs. 12,14. Party in Interest, 671 
122, sec. 21. Action against one or 
more parties to a bill or note, 188 
123, sec. 4. Place of Trial of Civil 
Actions, 667 
124, sec. 9. Personal Service of 
Summons, 336 
125, sec. 10. Form of Denial, 673 
125, sec. 22. Motion to make Plead- 
ings definite, 
125, secs, 83, 84. Variance, 802 
125, sec. 37. Practice on Appeals 
from a Justice, 60 
125, sec. 40. Appeals from Orders, 531 
127, secs. 2, 4. Imprisonment in 
Civil Actions, 56 
129, sec. 2. Power of Courts to 
grant Injunctions, 605 
182, sec. 26. Several Judgments 
against one or more Defendants, 188 
182, sec. 27. Personal Service o 


Summons, $36 


750 
> 184, seo. 7. Imprisonment in Civil 
Actions, : 
> 184, sec, 24, Alienation of s Home- 
stead, , 
” 184, sec. 90. Payment to Sheriff 
by Debtor of Execution De- 
fendant, 876 
” 186, sec. 1. TesteofSummons, 529 
» 187, sec. 98. Partnership Admit- 
ted unless Denied under Oath, 301 
» 189, sec. 6, Appeals from Orders, 531 
»” 189, sec. 25. Practice in regard to 
Return of Writsof Error, 571 
” 189, No Appeal in a Prosecution 
for carey 8 561 
” 145, secs, 4-8. Foreclosure of Mort- 
gages, 183 
” 149, sec. 4. very 187 
” 158, secs. 18, 36, Habeas Corpus, 54, 55 
»” 169, sec. 42. Reception of legal 
Votes by Inspectors of Eleo- 
tio Rie 5-8 
Lio Vee pnscgy 8. Constitutionality of, 538 
” 180, sec. 8. Report in Criminal 


Case: ‘ 441 
» 181, sec. 5. Sentence of [mprisoz- 


ent in the State Prison, 
os 816, 585, 587 


STOCK SUBSCRIPTIONS. 


See Conpitiox, 1. 
Oorporartioyg, |. 
RaiLnoans, 6. 


1, A subscription for stock of a railroad com- 
y is not invalid merely because it is condi- 
tional, if the coadition itself is not of such a 
character as to make the agreement void on 
the ground of public policy. Racine Co. Bank 
0. Ayers, 512 


2, Such e subscription is not iavalid because 
made payable upon condition of the location 
of a depot of the road in a particular part of 
a town through which the road is to aa) 


8. Such a subscription is not invalid because it 
contains a stipulation on the part of the com- 
pany that the amount paid thereon shall bear 

terest until dividends shall be declared from 
the earnings of the road. Ibid, 


4. A railroad company may assign a stock sub- 
scription, or the amount due or to become due 
thereon. Thid. 


SUBSCRIPTION TO VOLUNTARY ASSO- 
CIATIONS. 


See Equity, 10. 
SUMMONS. 


See Praorice, 8, 82, 83. 


SUPPLEMENTARY PROCEEDINGS. 
See Practica, 29, 30. 


INDEX. 


G 
TAXES. 


See Baxxtrvo Law, 2, 3. 
Criss, 8, 4, 6, 7, 9,10. 


TOWNS. 
See Constrruriona, Law, 5, 6, 7, & 


TRUSTS. 


See Panrnensuip, 1, 2, 8, 4. 


U 


OSURY. 
See Pracrics, 27. 


1, Action on a usurious contract. Plea, pay- 
ment of the principal sum loaned, and usury : 
Held, that the defendant, on proof of such 
payment, was entitled to the benefit of his 

lea of y, under section 6, chapter 61, R. 
.» 1858, oyer ». Gunn, 385 


2. Certain land mortgaged by A to B was ad- 
vertised for sale on a judgment of foreclosure, 
and just before the day of sale, C 6 str 
to the mortgage) represented to B that he had 
become interested in the property, desired to 
help A, was acting in concert with him, and, 
for the purpose of making all he could out of 
the property, requested B to put off the sale, 
and give him an opportunity to sell portions 
of the land to various purchasers; and a ver- 
bal agreement was then made between them, 
that the sale should be are Reet one year; 
that in the meantime C might sell portions of 
the property for one half cash and the balance 
in twelve months on mor , and B would 
release such portions from the lien of the de- 
cree, taking the cash derived from such sales, 
and an assignment of the mortgages; and 
that C, in consideration thereof, should vr 
all the expenses of the foreclosure Wecledie 

& solicitor’s fee of $100), and in computing the 
amount due on said mortgage, should sdd 
to the 12 per cent. interest therein reserved, 
interest at the same rate upon the annual in- 
stallments of interest which had accrued 
thereon, from the time they severally fell due, 
and should pay the same rate of interest upon 
the whole amount found due on the mort; 

by that computation, until the same sbould 

be paid. Sales of portions of the land were 

made by C, and | paheicag of the proceeds psid 
to B, the first of which payments was made 
on the 18th of May, 1454, and was applied by 

B, in pursuance of said agreement, but the 

mortgages given to C by the purchasers were 

not assigned to B, for which reason B did not 
release the land sold from his mortgage. 

About a year after the above verbal agree- 

ment was made, to a request of B that tho 

contract should be put in writing, C answer- 
ed, that A himself would come and arrange 

it, and A called soon after and executed a 


INDEX. 


written agreement, ed by himself alone, 
and ante-dated May 18, 1856, by which he 
mised to pay 12 per cent. interest on the 
alance remaining due on the decree, after 
applying thereon, and in payment of said ex- 
penses of foreclosure, the payment made on 
the day last mentioned, which balance was 
computed in said ment according to the 
terms of said verbal contract between B and 
C. On a motion by C to compel the sheriff, 
who had again advertised said land for sale 
on the decree, to receive, in satisfaction there- 
of, the amount which would be due thereon 
according to its terms, without reference to 
said verbal or written ement: Zield, that 
if the agreement to pay the compound interest 
could not have been enforced while it was ex- 
ecutory, on the ground that contracts to pay 
more than seven per cent. interest are re- 
uired by the statute to be in writing, yet as 
é. through A as his nt, had assented to 
the application of the first payment to the dis- 
charge of that interest, that appliesiien should 
not be disturbed. Mosher v. Vhapin, 458 


8. Held, also, that the ment in relation to 
the compounding of the interest was not usu- 
rious, Ibid. 

3. Held, also, that the stipulation to pay the ex: 

nse of foreclosure, including a solicitor’s 
ee, did not make the contract usurious, /bid. 


4. Whether the facts disclose a consideration 
distinct from the forbearance of the debt, 
which would sustain an independent agree- 
ment on the part of C to ober sum greater 
than that allowed by law to be taken for in- 
interest, guere, Ibid 

5. Where a lender made it a condition of a loan 
in this state, that the borrower should pay ex- 
change on New York, in addition to the high- 
est rate of interest allowed by law on special 
contract, and this was done solely for the pur- 
pose of obtaining such excess, and with the 
understanding that the note was not to be 
paid in New York, but inthis state: Hild, 
that the contract was usurious,  Torvslee 2. 
Dur. Me 480 

6. Rock River Bank v, Sherwood, 10 Wis., 230 
cited and distinguished. Ieid. 


7. A note made in this state, payable in New 
York, with interest at a rate allowed by the 
laws of this state, but not by those of New 
York, is not usurious, when the contract is 
made in good faith and not for the purpose 
of avoiding the usury laws. Aichards et al. 
v, The Globe Bank, 692 


8. Where a note made in this state by residents 
thereof, payable in New York, with interest 
at 10 per cent., was negotiated for money to 
be used in this state, and was archased by 
a bank in this state, and sold by it in New 
York, and A, one of the makers of said note, 
when it was about Gear + made an arrange- 
ment in New York, with the president of said 
bank, (both being temporarily in that city), in 
pursuance of which the other makers of said 
note executed in this state, to said bank, a 
new note for the same amount, with interest 
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at the same rate, payable also in New York, 
and the bank thereupon forwarded said new 
note to New York to be signed by A, (who 
accordingly signed it in that city), and also 
forwarded its draft on New York to take up 
the old note, charging the makers of said note 
the current rate of exchange on said draft: 
Held, that the new note thus given was gov- 
erned by the law of this state, and was not 
usurious because it provided for the payment 
of a higher rate of interest than was allowed 
by the law of New York. Ibid, 


9. Held, also, that inasmuch as said bank had 
ceased to be the owner of the first note, its 
charge of ebiaait 34 upon the draft which was 
used to take up the same, did not render the 
transaction usurious. Ibid. 

V 
VARIANCE. 


See Practice, 6, 26. 


VENUE. 
See Prace or Tart. 


VESTED RIGHTS. 


See Acrion, 1. 
Constitorionat Law, 5, 6, 7, 8. 


Ww 


‘| WARRANT OF ATTORNEY TO CONFESS 
JUDGMENT. 


A judgment was entered upon a note, under 
warrant of attorney, which was a separate in- 
strument, but upon the same sheet of pa 
as the note, and described the note correctly, 
except that it referred to the same as bearing 
even date with the warrant, while the war- 
rant itself (which was filled up from e print- 
ed blank), was without a date: Held, that the 
judgment ought not to be vacated on the 

und that the warrant did not sufficiently 
dentify said note as the one on which judg- 
ment was authorized to be entered, it appear- 
ing that said note was the one intende C be 
described in the warrant. Richards ef al. », 
The Globe Bank, 692 


WITNESS FEES. 
See Pracrice, 28, 


WRIT OF ERROR. 


See Apprat, 4. 
Practice, 42, 48. 


WRONG NAME. 


See Converancs, 1, 2. 
Corporations, 1. 


6,4, a. d, 


ERRATA. 


On page 158, twenty-sixth line from top, for “174” read ‘'184.”” 

On page 255, twefth line from bottom, for ‘‘complaints” read ‘‘compliments.”’ 

On page 275, seventh line from top, for Dixon, C. J., read Pains, J. 

On page 273, twenty-third line from top, fur ‘‘defendant”’ read ‘‘vendee.” 

On page 461, fourth line from bottom, for ‘‘1655”’ read “1859.” 

On page 462, third line from top, for ‘the day last mentioned,” read ‘‘said 13th of April, 1559.” 

On page 533, eleventh line from top, for “sections 7 and 4,’’ read ‘‘sections 7 and 8.” 

In the case of the State ex rel. Spaulding 03. Elwood, page 554, the names of counsel, to-wit, “4. 
D. Smith and Samuel Crawford, for relator; £. @. Ayan, for respondent,’’ were inadver- 
tently omitted. 

On page 594, first lino of syllabus, and page 597, thirteenth line from top, for “320” read **23.” 

On page 737, at the end of the proposition under ‘‘Judgment,” insert ‘Richards et al. 0. The 
Globe Bank, 602.” 
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